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Filed  Aug  6  1948  Joseph  W.  Stewart,  Clerk 

The  Tax  Court  of  the  United  States 
Washington 

August  6,  1948. 

Honorable  Joseph  W.  Stewart, 

Clerk,  U.  S.  Court  of  Appeals  for 
the  District  of  Columbia, 

Washington  1,  D.  C. 

In  re:  Ring  Construction  Corporation,  A  Maryland 
Corporation,  vs.  Secretary  of  War  of  the 
United  States,  Docket  No.  12-R. 

Dear  Mr.  Stewart: 

I  have  the  honor  to  forward  herewith  transcript  of 
record  sur  petition  for  review  of  this  Court’s  decision  in 
the  above-entitled  proceeding,  also  copy  of  order  enlarging 
time. 

Review  is  taken  by  the  petitioner  who  is  represented 
by  Josiah  E.  Brill,  Esq.,  500  Builders  Exchange  Building, 
Minneapolis,  Minnesota,  and  Robert  A.  Littleton,  1021 
Tower  Building,  Washington,  D.  C. 

Respondent  is  represented  by  H.  S.  Morison,  Acting 
Assistant  Attorney  General,  Department  of  Justice,  Wash¬ 
ington,  D.  C. 

Very  respectfully, 

VICTOR  S.  MERSCH, 
VICTOR  S.  MERSCH, 

Cleric. 

Enel. 

mbw 

The  Tax  Court  of  the  United  States 
Washington 

Ring  Construction  Corporation,  Petitioner, 

v. 

Secretary  of  War  of  the  United  States,  Respondent. 

Docket  No.  12-R 
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Order  Enlarging  Time 

Upon  motion  of  counsel  for  petitioner,  and  consent  of 
counsel  for  the  respondent,  it  is 
ORDERED  that  the  time  for  preparation,  transmission 
and  delivery  of  the  record  sur  petition  for  review  of  the 
above-entitled  proceeding  in  the  United  States  Circuit 
Court  of  Appeals  for  the  District  of  Columbia  is  extended 
to  August  16,  1948. 

(Signed)  BOLON  B.  TURNER 
Presiding  Judge . 

Dated:  Washington,  D.  C. 

June  8, 1948 
evd 

Now:  August  4,  1948,  the  foregoing  order  is  certified 
from  the  record  as  a  true  copy. 

VICTOR  S.  MERSCH, 
VICTOR  S.  MERSCH, 

Cleric. 

1  Docket  No.  12-R 

Ring  Construction  Corporation,  a  Maryland  Corporation, 

Petitioner, 

vs. 

Secretary  of  War,  Respondent. 

AMENDED  CAPTION: 

Ring  Construction  Corporation,  a  Maryland  Corporation, 

vs. 

Secretary  of  War  of  the  United  States,  (See  Order  of 

5/12/47) 

Appearances 

For  Taxpayer:  Josiah  E.  Brill,  Samuel  H.  Maslon 
For  Secretary  of  War:  S.  R.  Gamer,  Robert  H.  Winn 
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Docket  Entries 


1944 

May  22 — Petition  received  and  filed.  Petitioner  notified. 
Fee  paid. 

May  23 — Copy  of  petition  served  on  respondent. 

May  22 — Notice  of  appearance  of  Josiah  E.  Brill  as  counsel 
filed. 

May  29 — Entry  of  appearance  of  Samuel  H.  Maslon  as 
counsel  filed. 

Jul.  6 — Motion  for  extension  to  Aug.  5, 1944  to  move  and 
to  Aug.  21, 1944  to  file  answer  filed  by  Attor- 
i  ney  General.  7/7/44  Granted. 

Aug.  21 — Answer  filed  by  respondent. 

Aug.  23 — Notice  issued  placing  proceeding  on  Washing¬ 
ton,  D.  C.  calendar.  Service  of  answer  made. 

Sep.  4 — Motion  to  change  place  of  hearing  to  Minneapolis 
filed  by  petitioner. 

Sep.  6 — Hearing  set  9/20/44  on  petitioner’s  motion. 

Sep.  19 — Motion  for  continuance  to  9/27/44  filed  by  peti¬ 
tioner.  Granted. 

Sep.  27 — Hearing  had  before  Judge  Murdock  on  petition¬ 
er^  motion  for  Minneapolis  hearing.  Motion 
granted. 

Sep.  27 — Motion  of  Sept  4,  1944  granted. 

1946 

Mar.  28 — Hearing  set  May  27,  1946,  St.  Paul,  Minn. 

Apr.  22 — Motion  for  a  continuance  for  at  least  90  days  filed 
by  petitioner.  5/8/46  Denied. 

Apr.  29 — Hearing  set  May  8,  1946,  Washington,  D.  C.  on 
motion. 

May  8 — Hearing  had  before  Judge  Murdock  on  petition¬ 
er^  motion  for  continuance.  Denied. 

May  31 — Hearing  had  before  Judge  Disney  on  merits. 

Stipulation  of  facts  filed  at  hearing.  Con¬ 
tinued  for  further  hearing  to.  Washington, 
D.  C. 
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Jun.  3 — Order  that  the  motion  to  continue  hearing  to 
Washington,  D.  C.  is  granted,  entered. 

Jun.  11 — Order  that  the  proceeding  be  set  June  24,  1946 
Washington,  D.  C.  on  the  question  of  consti¬ 
tutionality  entered. 

2  Jun.  24,  25  &  26 — Hearing  had  before.  Judge  Disney 

on  further  hearings  on  the  merits.  Pe¬ 
titioners  brief  due  75  days;  respondent’s 
brief  due  45  days;  petitioner’s  reply  brief 
due  30  days.  (Brief  dates  subject  to  change — 
proceeding  may  be  reopened).  Brief  dates  in 
effect  after  the  hearing  is  closed. 

Jul.  1 — Transcript  of  hearing  5/31/46,  6/1/46  and  6/3/46 
filed. 

Jul.  8 — Transcript  of  hearing  June  24, 1946  filed. 

JuL  8 — Transcript  of  hearing  June  25, 1946  filed. 

Jul.  8 — Transcript  of  hearing  June  26, 1946  filed. 

Jul.  19 — Stipulation  re  exhibit  A  filed. 

Jul.  19 — Order  closing  trial;  petitioner’s  brief  due  10/3/- 
46;  respondent’s  brief  due  11/18/46;  petition¬ 
er’s  reply  brief  due  12/9/46,  entered. 

Aug.  20 — Brief  filed  by  petitioner  (2).  Copies  rec’d. 
8/26/46. 

Nov.  18 — Brief  filed  by  respondent.  Served  11/19/46. 

Dec.  5— Reply  brief  filed  by  petitioner.  (1)  Copies  rec’d. 
12/10/46.  12/11/46  Copy  served. 

Dec.  9 — Order  that  the  above  matter  be  set  for  oral  argu¬ 
ment  Wednesday,  Jan.  8,  1947  entered. 

1947 

Jan.  8 — Hearing  had  before  Judge  Disney  on  oral  argu¬ 
ment.  Petitioner’s  counsel  granted  permis¬ 
sion  to  lodge  an  excerpt  of  Lincoln  Electric 
Co.  case  brief  in  support  of  his  argument 

Jan.  21 — Transcript  of  hearing  1/8/47  filed. 
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Feb.  26 — Order  that  respondent’s  objection  to  reception 
of  the  memorandum  is  overruled  with  excep¬ 
tion  allowed,  and  the  memorandum  is  received 
and  ordered  filed,  entered.  Memorandum  at¬ 
tached.  2/27/47  Copy  served. 

May  12 — Order  that  the  above  caption  be  changed  to  read : 

“Ring  Construction  Corporation,  a  Maryland 
Corporation,  Petitioner,  v.  Secretary  of  War 
of  The  United  States,  Respondent,  entered. 
5/13/47  Copy  served. 

May  15— Findings  of  fact  and  opinion  rendered,  Judge 
Disney.  A  second  order  will  be  issued  after 
submission  of  necessary  facts  as  to  taxes, 
entered.  5/16/47  Copy  served. 

Aug.  6 — Statement  and  request  pursuant  to  findings  of 
fact  and  opinion  filed  by  petitioner. 

Aug.  20 — Hearing  set  Sept.  17, 1947,  Washington,  D.  C.  on 
petitioner’s  motion. 

Sep.  11 — Respondent’s  objections  to  petitioner’s  computa¬ 
tion  under  Rule  50  and  respondent’s  alterna¬ 
tive  computation  filed. 

Sep.  17 — Hearing  had  before  Judge  Disney  on  settle¬ 
ment.  Ordered  C.  A.  V. 

Sep.  30 — Transcript  of  hearing  Sept.  17,  1947  filed. 

1948 

Mar.  23 — Order  redetermining  excessive  profits  tax  en¬ 
tered.  3/24/48  Copy  served. 

Apr.  1 — Notice  that  all  future  notices  and  communica¬ 
tions  be  sent  to  Josiah  E.  Brill  filed  by  Sam¬ 
uel  H.  Maslon. 

Apr.  6 — Decision  entered,  Judge  Dinsey,  Div.  4.  4/7/48 
Copy  served. 

3  May  18 — Petition  for  review  by  U.  S.  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  with  as¬ 
signments  of  error  filed  by  taxpayer. 

May  18 — Proof  of  service  filed. 
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Jun.  8 — Agreed  motion  for  extension  of  time  to  Sep.  15, 
1948  to  prepare  and  transmit  the  record  filed. 
Jnn.  8 — Order  enlarging  the  time  to  August  16,  1948  to 
prepare  and  transmit  the  record  entered. 
6/9/48  Copy  served. 

Jul.  30 — Designation  of  contents  of  record  filed  by  tax¬ 
payer  with  agreement  thereon. 

4  Filed  May  22  1944  The  Tax  Court  of  the 

United  States 

The  Tax  Court  of  the  United  States 
Bing  Construction  Corporation,  a  Maryland  Corporation, 

Petitioner, 

vs. 

Henry  L.  Stimson,  Secretary  of  War  of  the  United  States, 
and  Bobert  P.  Patterson,  Under  Secretary  of  War  of  the 
United  States,  Bespondents. 

Docket  No.  12-B 


Petition 


Now  comes  the  petitioner,  Bing  Construction  Corpora¬ 
tion,  and  alleges: 


I. 


That  it  is  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Maryland, 
with  its  principal  office  and  place  of  business  in  the  City 
of  Minneapolis,  Hennepin  County,  State  of  Minnesota,  and 
authorized  to  do  business  in  the  State  of  Minnesota,  the 
State  of  Wisconsin,  and  elsewhere. 

n. 


That  the  respondent,  Henry  L.  Stimson,  at  all  the  times 
herein  mentioned,  has  been  and  still  is  the  duly  qualified 
and  acting  Secretary  of  War  of  the  United  States, 
5  and  that  the  respondent,  Bobert  P.  Patterson,  at  all 
the  time  herein  mentioned,  has  been  and  still  is  the 
duly  qualified  and  acting  Under  Secretary  of  War  of  the 
United  States. 
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in. 

That  the  jurisdiction  of  this  Court  is  invoked  by  the 
petitioner  under  and  pursuant  to  Section  403  of  the  Sixth 
Supplemental  National  Defense  Appropriation  Act  of  1942, 
as  amended  by  the  Federal  Revenue  Act  of  1943. 

IV. 

That  the  petitioner  entered  into  contracts  in  writing  with 
the  War  Department  of  the  United  States  for  the  perform¬ 
ance  of  certain  building  and  construction  work  at  Camp  Mc¬ 
Coy  in  the  State  of  Wisconsin ;  that  said  contracts  were  in 
full  force  and  effect  as  a  result  of  open  competitive  bidding 
and  dealings  at  arm’s  length  between  the  parties  long  prior 
to  the  passage  of  Section  403  of  the  Sixth  Supplemental  Na¬ 
tional  Defense  Appropriation  Act  of  1942;  but  their  per¬ 
formance  had  not  been  completed  at  the  time  of  the  passage 
of  said  Section  403;  that  by  reason  thereof,  and  in  spite 
of  the  existence  of  such  contracts  prior  to  the  passage  of 
said  Section  403,  the  respondents  and  their  Agents,  pur¬ 
suant  to  the  purported  provisions  of  said  Act,  asserted  a 
right  to  renegotiate  the  profits  of  the  petition  in  connection 
with  its  performance  of  said  contracts;  that  said 
6  renegotiation  proceedings  were  commenced  and  con¬ 
cluded  prior  to  the  adoption  of  the  1943  amendment 
to  the  said  Act,  as  hereinbefore  alleged;  that  your  peti¬ 
tioner  specifically  reserved  the  right  to  and  did  question 
the  jurisdiction  of  the  respondents  to  renegotiate  the  profits 
of  the  petitioner,  and  without  intending  to  and  without 
waiving  any  of  its  rights  to  question  the  jurisdiction  of 
the  respondents,  nevertheless  proceeded  to  discuss  with 
the  respondents  and  their  agents  from  time  to  time  the 
question  of  what  a  fair  profit  to  the  petitioner  would  be 
under  the  law  if  the  same  were  held  to  apply  to  the  peti¬ 
tioner’s  case ;  that  as  a  result  of  such  discussions  and  nego¬ 
tiations,  no  agreement  whatsoever  was  reached  between 
the  parties,  but,  nevertheless,  under  date  of  December  20, 
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1943,  the  respondent,  Robert  P.  Patterson,  Under  Secre¬ 
tary  of  War,  served  notice  in  writing  on  your  petitioner, 
as  per  the  copy  thereof  marked  Exhibit  “A”  and  “B”, 
hereto  attached,  and  made  a  part  hereof;  that  by  snch 
commnnication,  the  respondents  determined,  in  a  so-called 
“unilateral  determination”  and  without  the  consent  of  the 
petitioner,  that  the  “excessive  profits”  received  by  the 
petitioner  were  the  sum  of  $1,365,000  on  the  contracts  in 
said  notice  referred  to,  without  taking  into  account  income 
taxes  deductible  therefrom  under  the  law  in  such  cases 
made  and  provided;  that  thereafter,  under  date  of 
7  February  11,  1944,  the  Internal  Revenue  Agent  in 
Charge  of  the  Treasury  Department  Internal  Reve¬ 
nue  Service  at  St.  Paul,  Minnesota,  at  the  request  of  the 
respondents,  advised  the  respondents  of  the  offsetting 
credit  allowable  for  the  year  1942,  as  per  the  copy  of  such 
communication  hereto  attached,  marked  Exhibit  “C”,  and 
made  a  part  hereof;  that  the  period  for  which  such  “ex¬ 
cessive  profits”  was  determined  was  the  year  1942. 

y. 

That  such  “unilateral  determination”  of  the  respondents 
was  erroneous,  in  this: 

(a)  That  such  determination  was  in  violation  of  the 
rights  of  the  petitioner  and  of  the  due  process  clause  of 
the  Constitution  of  the  United  States  found  in  the  Fifth 
Amendment  thereto  in  this:  that  the  same  constituted  a 
taking  of  petitioner’s  property  without  due  process  of  law. 

(b)  That  to  permit  the  respondents  to  enforce  such 
determination  would  constitute  a  taking  of  the  petitioner’s 
property  without  due  process  of  law  in  violation  of  the 
Fifth  Amendment  to  the  Constitution  of  the  United  States. 

(c)  That  to  permit  the  application  of  the  said  Section 
403,  as  originally  enacted  and  as  amended,  to  the  contract 
hereinbefore  referred  to,  and  making  the  same  retro- 
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active  to  apply  to  such  contract,  would  violate  the 

8  petitioner’s  rights  under  said  Constitutional  provi¬ 
sion,  in  this :  that  it  would  take  its  property  without 

due  process  of  law,  in  that  it  would  impair  the  obligation 
of  the  valid  contracts  between  the  parties. 

(d)  That  without  intending  to  waive  the  foregoing 
assignments  of  error,  and  expressly  reserving  the  same  for 
all  the  purposes  here  involved  or  in  further  proceedings 
in  connection  with  this  matter  in  any  Court,  the  petitioner 
asserts  and  alleges  that  even  if  said  defense  were  not  good, 
the  respondents  committed  error  in  the  actual  application 
of  said  Section  403  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act  of  1942  in  each  and  all  of  the 
following  respects: 

(1)  That  the  respondents  failed  to  give  any  force  or 
effect  to  the  small  amount  of  net  profit  realized  by  the 
petitioner  in  connection  with  the  performance  of  said  con¬ 
tract  after  the  payment  of  income  taxes  to  the  United 
States,  said  profit  being  not  more  than  $292,611.14  on  a 
contract  involving  a  consideration  for  work  and  services 
in  the  sum  of  $6,838,412.21. 

(2)  That  the  respondents  arbitrarily  failed  to  allow  to 
the  petitioner  a  reasonable  profit  in  connection  with  the 
performance  of  said  contract. 

(3)  That  the  respondents  failed  to  allow  credit  to  the 
petitioner  for  definite  and  reasonable  obligations  owing  by 
it  in  the  performance  of  said  contract  to  its  President,  M.  J. 
Ring,  and  to  several  of  its  key  employees,  to-wit:  Martin 
Ring,  Vera  Ring,  M.  A.  Floyd,  A.  I.  Wiik,  and  Harold 

Ring. 

9  (4)  That  the  respondents  failed  to  give  credit  to 
the  petitioner  on  account  of  its  expenses,  and  for  its 

reasonable  and  necessary  expense  of  operating  its  office. 

(5)  That  the  respondents  failed  to  give  the  petitioner 
credit  for  its  income  taxes  to  the  State  of  Wisconsin  neces¬ 
sarily  incurred  in  connection  with  the  performance  of  said 
contract  or  interest  therein. 


11 


(6)  That  the  petitioner,  in  the  performance  of  said  con¬ 
tracts,  did  so  in  an  unusually  efficient  and  economical  man¬ 
ner  and  more  efficiently  and  more  economically  than  other 
contractors  doing  similar  work  at  the  same  time  in  con¬ 
nection  with  the  same  Camp,  to-wit,  Camp  McCoy,  Wis¬ 
consin,  and  the  respondents  failed  to  give  due  or  adequate 
recognition  to  the  petitioner  in  fixing  the  amount  of  return 
to  which  he  was  entitled  on  the  basis  of  fairness  and  rea¬ 
sonableness. 

(7)  That  after  determining  the  amount  of  expenses 
which  the  respondents  would  allow,  they  failed  to  allow  as 
great  a  rate  of  profit  or  as  full  an  amount  of  compensation 
to  the  petitioner  as  had  generally  been  allowed  by  the  re¬ 
spondents  to  other  contractors  similarly  situated  and  doing 
a  similar  kind  of  work. 

(8)  That  the  respondents  failed  to  allow  for  a  reason¬ 
able  and  necessary  expense  of  depreciation  on  equipment 
necessary  for  the  performance  of  the  contracts  in  question. 

(9)  That  hereto  attached,  marked  Exhibit  “D”  and 
made  a  part  hereof,  is  a  true  and  correct  statement  of  the 
income  derived  by  the  petitioner  from  said  contracts  and 
of  the  expenses  in  connection  with  the  performance  thereof 
set  up  in  the  several  general  classifications  usual  in  such 
matters,  together  with  the  net  profit  derived  from  the  per¬ 
formance  of  said  contracts. 

10  (10)  That  hereto  attached,  marked  Exhibit  “E” 

and  made  a  part  hereof  is  a  statement  furnished 
under  date  of  October  2,  1943,  by  the  War  Department, 
United  States  Price  Adjustment  Board  to  the  petitioner,  as 
Counsel,  outlining  the  basis  on  which  the  “renegotiation 
settlement* *  was  arrived  at. 

(11)  That  pursuant  to  renegotiations  between  the  par¬ 
ties,  petitioner  submitted  to  said  War  Department  a  de¬ 
tailed  statement  of  its  earnings  on  jobs  handled  during 
1939,  1940  and  1941  in  connection  with  the  suggestion  by 
the  said  Price  Adjustment  Board  that  it  did  not  intend  to 
allow  the  petitioner  any  smaller  margin  of  profit  than  the 
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petitioner  had  earned  during  said  preceding  years;  that 
attached  hereto,  marked  Exhibit  “F”,  is  a  copy  of  the  re¬ 
sponse  of  the  Price  Adjustment  Board  to  the  said  commu¬ 
nication. 

WHEREFORE ,  the  petitioner  prays: 

(1)  That  this  honorable  Court  determine  that  the  re¬ 
spondents  have  no  right  to  demand  any  return  of  the 
profits  received  by  the  petitioner  in  the  performance  of  said 
work, 

First,  on  the  ground  that  the  petitioner’s  Constitutional 
rights  under  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States  would  be  invalid  otherwise,  and 
Second,  if  the  said  honorable  Court  should  decide  that  it 
has  no  jurisdiction  to  determine  said  question,  then  upon 
the  ground  that  the  net  profit  received  by  the  petitioner  is 
not  excessive. 

JOSIAH  E.  BRILL 
JOSIAH  E.  BRILL 
500  Builders  Exchange, 
Minneapolis,  Minnesota 
Counsel  for  Petitioner. 

Dated:  May  20, 1944 
SAMUEL  H.  MASLON 
500  Builders  Exchange, 

Minneapolis,  Minnesota 
Of  Counsel  for  Petitioner 

BRILL,  MASLON,  CROSSMAN  &  BRILL, 
500  Builders  Exchange, 

Minneapolis,  Minnesota, 

Of  Counsel  for  Petitioner. 

11  STATE  OF  MINNESOTA  ™ 

COUNTY  OF  HENNEPIN  bb' 

MORRIS  J.  RING,  being  first  duly  sworn,  on  oath,  deposes 
and  states,  that  he  is  the  President  of  RING  CONSTRUC¬ 
TION  CORPORATION,  the  petitioner  named  in  the  fore¬ 
going  Petition ;  that  he  has  read  the  f oregoing  Petition  and 
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knows  the  contents  thereof,  and  that  the  same  is  trne  to  the 
best  of  his  knowledge,  information  and  belief,  and  that  said 
Petition  was  executed  in  behalf  of  said  corporation  by  au¬ 
thority  of  its  Board  of  Directors,  and  that  affiant,  as  Presi¬ 
dent  of  the  RING  CONSTRUCTION  CORPORATION,  has 
authority  to  act  for  said  corporation. 

MORRIS  J.  RING 
MORRIS  J.  RING 

Subscribed  and  sworn  to  before  me  this  20th  day  of  May, 
1944.  [SEAL] 

JOSEPH  F.  KEPPLE 

Notary  Public,  Hennepin  County,  Minn.,  my  commission 
expires :  Oct.  18, 1946. 

12  Exhibit  “A” 

« 

War  Department 
Office  of  the  Under  Secretary 

Washington,  D.  C. 

SPRAR  20  December  1943 

Ring  Construction  Corporation 
Minneapolis,  Minnesota 

Subject:  Renegotiation  of  Ring  Construction  Corpora¬ 
tion  on  Contracts  W-1088-eng-1638  and  W- 
1088-eng-1542  pursuant  to  Section  403  of  the 
Sixth  Supplemental  National  Defense  Appro¬ 
priation  Act,  1942,  as  amended. 

Attention:  Mr.  M.  J.  Ring,  President 
Gentlemen : 

I  have  reviewed  the  data  furnished  by  your  Company  and 
the  proceedings  in  connection  with  the  renegotiations  of 
contracts  W-1088-eng-1638  and  W-1088-eng-1542  with  the 
War  Department  Price  Adjustment  Board  and  have 
reached  the  conclusion  that  the  proposal  heretofore  made 
to  your  Company  by  the  War  Department  Price  Adjust¬ 
ment  Board  should  be  affirmed.  I  have  therefore  made  a 
unilateral  determination  that  $1,365,000  of  the  prices  and 
profits  realized  by  Ring  Construction  Corporation  on  con- 
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tracts  W-1088-eng-1638  and  W-1088-eng-1642  subject  to 
renegotiation  pursuant  to  the  provisions  of  Section  403, 
are  excessive.  A  copy  of  such  unilateral  determination  is 
enclosed  herewith. 

Very  truly  yours, 

(Signed)  ROBERT  P.  PATTERSON 
TJnder  Secretary  of  War 
1  Inclosure — Unilateral  determination 

13  Exhibit  “B” 

War  Department 
Office  of  the  Under  Secretary 
Washington 

Determination  of  Excessive  Profits 

Pursuant  to  Section  403  of  the  Sixth  Supplemental 
National  Defense  Appropriation  Act,  1942, 
as  amended. 

WHEREAS,  Ring  Construction  Corporation  (herein¬ 
after  referred  to  as  the  Contractor),  holds  contracts  with 
the  War  Department,  subject  to  renegotiation  pursuant  to 
the  provisions  of  Section  403  of  the  Sixth  Supplemental 
National  Defense  Appropriation  Act,  1942,  as  amended 
(hereinafter  referred  to  as  the  Act),  said  contracts  being: 
W-1088-eng-1638  as  modified  and  amended 
W-1088-eng-1542  as  modified  and  amended 

and 

WHEREAS,  renegotiation  has  taken  place  between  the 
Under  Secretary  of  War  and  the  Contractor,  pursuant  to 
the  provisions  of  the  Act,  for  the  purpose  of  eliminating 
excessive  profits  realized  by  the  Contractor  under  said 
contracts;  and 

WHEREAS,  as  a  basis  for  said  renegotiation  the  Under 
Secretary  of  War  considered  certain  financial,  operating  and 
other  data,  submitted  by  the  Contractor  or  obtained  by  the 
Under  Secretary  of  War  from  governmental  or  other  reli- 
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able  sources,  relating  to  the  profits  realized  by  the  Con¬ 
tractor  under  said  contracts;  and 

WHEREAS,  the  Contractor  has  been  granted  full  oppor¬ 
tunity  to  submit  such  additional  information  and  to  present 
such  contentions  as  the  Contractor  deemed  material  in 
determining  the  excessiveness  of  said  profits  and  the  re- 
negotiability  of  such  contracts,  at  hearings  of  which  due 
notice  was  given,  and  due  consideration  has  been  given  to 
the  financial,  operating  and  other  data  and  information  so 
furnished  or  obtained  and  each  of  the  contentions  so 
presented; 

Now,  THEREFORE,  pursuant  to  the  authority  and  dis¬ 
cretion  vested  in  the  Secretary  of  War  under  the  provisions 
of  the  Act,  and  duly  delegated  to  the  Under  Secretary  of 
War  under  subsection  (f)  thereof,  it  is  hereby  found  and 
determined : 

That  $1,365,000  of  the  profits  realized  by  the  Contractor 
under  said  contracts  are  excessive. 

That  in  connection  with  the  payment  or  discharge  by 
any  means  of  the  amount  of  excessive  profits  determined 
hereby  to  have  been  realized  by  the  Contractor,  the  Con¬ 
tractor  shall  be  credited  with  any  amount  to  which  it  may 
be  entitled  under  Section  3806  of  the  Internal  Revenue 
Code  as  computed  by  the  Commissioner  of  Internal  Reve¬ 
nue. 

That  the  Contractor  is  directed  to  repay  such  excessive 
profits  less  such  tax  credit,  if  any,  to  the  Treasurer  of  the 
United  States. 

14  That  the  excessive  profits  so  found  and  determined 
shall  be  eliminated  by  any  of  the  methods  provided 
in  the  Act,  or  any  combination  thereof ;  and  the  Command¬ 
ing  General,  Army  Service  Forces,  and  the  Commanding 
General,  Army  Air  Forces,  are  hereby  authorized  and 
directed  to  take  any  and  all  action  which  may  be  necessary 
or  desirable  to  effect  such  elimination. 

(Signed)  ROBERT  P  PATTERSON 
Under  Secretary  of  War 


20  December  1943 
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15  Exhibit  “C” 

February  11, 1944 

Lt.  Col.  G  .B.  Coit 

Chief,  Renegotiation  Branch 

Renegotiation  Division,  A.  S.  F. 

Room  3D  638,  Pentagon  Building 
Washington,  25,  D.  C. 

In  Re:  Ring  Construction  Corporation 
1645  Hennepin  Avenue 
Minneapolis,  Minnesota 
Year  ended  December  31, 1942. 

Dear  Sir: 

Reference  is  made  to  the  renegotiation  of  war  contract 
in  the  case  of  Ring  Construction  Corporation,  Minneapolis, 
Minnesota,  involving  an  offsetting  tax  credit,  as  provided 
in  section  3806  (b)  of  the  Internal  Revenue  Code,  against 
the  amount  of  the  excessive  profits  to  be  eliminated  to  the 
extent  by  which  the  taxes  for  the  taxable  year  ended  De¬ 
cember  31, 1942,  are  to  be  decreased  by  reason  of  the  appli¬ 
cation  of  the  provisions  of  paragraph  1  of  subsection  (a) 
of  section  3806. 

On  the  basis  of  the  returns  filed  by  the  taxpayer  for  the 
year  ended  December  31,  1942,  and  upon  the  understand¬ 
ing  that  the  profits  in  the  amount  of  $1,365,000.00,  which 
have  been  determined  to  be  excessive,  were  included  in 
income  in  such  returns,  the  amounts  by  which  the  taxes 
for  the  taxable  year  covered  by  such  returns  are  decreased 
by  reason  of  the  application  of  paragraph  (1)  of  subsec¬ 
tion  (a)  (for  the  purposes  of  section  3806  (b)(1)  of  the 
Internal  Revenue  Code),  are  as  follows:  Income  tax  and 
surtax,  Chapter  1,  $22,808.88;  Surtax,  Chapter  2A,  None; 
declared  value  excess-profits  tax,  Chapter  2B,  $67,254.79 ; 
tax  under  Chapter  2D,  None;  excess  profits  tax,  Chapter 
2E,  $981,092.09 ; 1  aggregating  $1,071,155.76.  Provided,  it 
be  further  understood  that  the  computation  of  the  fore¬ 
going  amounts  has  been  based  upon  the  assessments  made 
to  date  of  such  taxes,  whether  or  not  paid. 
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PLEASE  CONFIRM  THE  AMOUNTS  OF  THE  OFF¬ 
SETTING  TAX  CREDIT  ALLOWED  AS  SOON  AS 
THE  RENEGOTIATION  SETTLEMENT  IS  FINALLY 
CONCLUDED. 

Very  truly  yours, 

LGE/kor  Internal  Revenue  Agent  in  Charge 
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16  RING  CONSRUCTION  CORPORATION 

MINNEAPOLIS,  MINNESOTA 

Summary  Schedule  of  Income  and  Expenses , 
Camp  McCoy  Contract 

1942  and  1943 


INCOME: 

Original  Contract  Price 
Change  Orders 

TOTAL  INCOME 
EXPENSES: 

Sab  Contracts 
Materials 
Direct  Labor 
M.  J.  Ring,  Salary 
Martin  Ring,  Compensation 
Vera  Ring,  Salary 
M.  A.  Floyd,  Compensation 
A.  L  Wiik,  Compensation 
Harold  Ring,  Salary 
Equipment  Costs 
Bona  Premiums 
Attorney  Fees 
Insurance 
Traveling  Expense 
Telephone  and  Telegraph 
Repairs  to  Equipment 
Gas  and  Oil 

Miscellaneous  Expense 
Interest 

Sparta  Office  Rent  and  Supplies 
Minneapolis  Office  Expense: 
Miscellaneous  Taxes 
General  Expenses 
Debenture  Interest 
Discount  Not  Allowed 
Freight  Charges  Not  Allowed 


$6,650,280.00 

188,132.21 

$6,838,412.21 


$2^24,798.31 

1,351,545.61 

411,224.14 

70,000.00 

159,140.70 

6,000.00 

110,275.32 

102,388.91 

6,000.00 

16,991.69 

60,944.75 

2^00.00 

67,954.59 

5,745.03 

1,798.88 

805.26 

2^46.19 

10,119.93 

270.90 

2,834.02 

5,999.72 

29,285.65 

7,350.00 

752.63 

941.29 
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Priority  Penalty  14,380.00 

Wisconsin  Income  Taxes  105,685.16 

Interest  on  Wisconsin  Income  Taxes  3,459.96 

Declared  Value  Excess  Profits  Tax  67,254.79 

Interest  on  Declared  Value  Excess 

Profits  Tax  2,598.06 

United  States  Normal,  Surtax  and  Excess 

Profits  Tax  974,224.28 

Interest  on  United  States  Income  Taxes  19,835.80 


TOTAL  EXPENSES 
NET  PROFIT 


$6,545,801.07 
$  292,611.14 


17  RING  CONSTRUCTION  CORPORATION 
MINNEAPOLIS,  MINNESOTA 
United  States  Income  Taxes 
1942  and  1943 


1942  Original 
Return 

1942  Amended 
Return 

1943  Return 

Totals 


Normal  Excess 
and  Profits 

Surtax  Tax  Total 

$22,808.88  $  467,612.23  $  490,421.11 

_  513,479.86  513,479.86 

23,216.30  50,240.25  73,456.55 


$46,025.18  $1,031,332.34  $1,077,357.52 


Less 

Post-War 
Rebate  Net 

$  46,761.22  $443,659.89 

51,347.99  462,131.87 

5,024.03  68,432.52 


$103,133.24  $974,224.28 
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18  WAR  DEPARTMENT 

Price  Adjustment  Board 
Washington 


2  October  1943 


SPRAR 

Mr.  Josiah  E.  Brill 
Brill,  Maslon,  Grossman  &  Brill 
500-510  Builders  Exchange 
Minneapolis,  Minnesota 

Re:  Ring  Construction  Corporation 


Dear  Sir 
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Your  letter  of  13  September  has  been  referred  to  me, 
and  I  shall  be  glad  to  outline  to  you  the  basis  on  which 
the  renegotiation  settlement  was  arrived  at.  Starting  with 
the  total  amount  of  the  following  two  fixed  price  contracts 
we  made  the  following  computation : 


(000  omitted) 

Contract  for  Areas  * 1 C 7  7  and  “  E  ’  ’  at  Camp 

McCoy _  $6,838 

Contract  for  WAC  buildings  in  Area  “C” 

at  Camp  McCoy _  81 


Total  contract  price  before  adjustment .  $6,919 


Total  job  costs  before  adjustment _  $5,149 

Gross  job  profit  before  adjustment _  $1,770 

From  job  costs  of _  $5,149 

deduct  disallowed  items  as  follows : 

Home  office  expense _  $83 

Excessive  supervisory 

expense _  100 

Excessive  depreciation 

on  equipment _  4 


Total  disallowances 


187 


Job  costs  after  disallowances _  $4,962 

Add  to  job  costs  as  follows : 

Contingent  liability  for  guarantee _  34 


Total  adjusted  job  costs _  $4,996 


Above  adjustments  leave  revised  gross  job 

profits  _ _ _  $1,923 

Less  refund  originally  proposed  by  Engi¬ 
neers  of  $1,405  and  by  them  subse¬ 
quently  reduced  to  $1,365  to  give 
effect  to  Wisconsin  State  income  tax  ..  $1,365 


Revised  gross  job  profit _ _ 


$  558 
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19  Summary : 

Original  contract  price -  $6,919 

Less  refund _  1,365 


Adjusted  contract  price _  $5,554 

Adjusted  gross  job  profit _  558 

Percentage  gross  job  profit _  10.05% 


In  connection  with  the  proposed  refund  of  $1,365,000  you 
will  recall  that  at  the  meeting  on  3  September, vthe  Panel 
made  it  clear  that  to  the  extent  that  the  Company  might 
have  to  pay  all  or  part  of  a  pending  priority  penalty  of 
$31,000,  the  refund  would  be  correspondingly  reduced. 

As  to  the  disallowed  items  the  following  computations 
were  made : 

1st.  Home  Office  Expense.  The  Company  furnished  a 
schedule  of  home  office  overhead  totalling  $96,723.34  of 
which  $83,236.84  was  disallowed  leaving  a  total  of  $13,- 
486.50  made  up  as  follows : 


Auditing  expense _ 

Car  ....... - .... _ .......... 

Freight  and  express _ 

Light  - 

Office  salaries  _ 

Postage - 

Rent _ 

Telephone  and  telegraph  .. 

Travel  expense _ 

Office  supplies _ 

Taxes  _ 

Miscellaneous  _ 


$2,249.84 

1,576.23 

125.00 

35.09 

4,673.60 

181.06 

350.00 

254.16 

971.30 

176.90 

431.36  (Social  Security  and 
2,461.96  Money  Credits) 


Total  allowed _ $13,486.50 

•  Indicates  that  50%  of  amount  reported  on  Company’s 
schedule  was  allowed: 

Mr.  Floyd  $2,000  per  month  for  seven  months  ....  $14,000 
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Mr.  Wilk  $1,000  per  month  for  eight  months _  8,000 

Mr.  Ring  $1,000  per  month  for  seven  months _  7,000 

Martin  Ring _  3,000 

Total  allowed _  $32,000 

page  2 
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20  3rd.  Excessive  Depreciation  on  Equip¬ 
ment  -  $3,886.72 

Represents  50%  of  cost  price  of  new  equipment 
purchased  for  7,773.45  and  originally 
charged  in  full  as  a  job  cost. 

Total  allowed _  $3,886.72 

Total  of  items  1,  2,  and  3,  before  disallowances  $235,915.24 
Total  allowed _  49,373.22 

$186,542.02 

The  above  items  were  treated  in  accordance  with  the 
practice  followed  in  the  renegotiation  of  construction  com¬ 
panies  with  the  exception  of  the  fact  that  normally  no  home 
office  overhead  is  considered  an  allowable  job  cost,  it  being 
felt  that  such  expenses  would  normally  run  against  the  con¬ 
tractor  whether  or  not  he  was  engaged  in  performance  of 
work  for  the  Government.  This  is  not  to  imply  that  such 
expenses  do  not  exist,  but  the  proportion  of  such  expenses 
as  apply  to  any  given  contract  are  to  be  covered  by  the 
gross  job  profit.  In  the  case  of  Ring  Construction  Corpo¬ 
ration,  as  outlined  above,  a  moderate  amount  of  home  office 
overhead  was  allowed  as  an  exception  to  be  charged  to  the 
job  inasmuch  as  the  Company  was  not  engaged  in  other 
work  during  the  year  and  also  inasmuch  as  certain  account¬ 
ing  work  which  might  have  been  performed  at  a  field  office 
was  taken  care  of  in  the  home  office  of  the  contractor. 

With  regard  to  the  disallowance  of  supervisory  labor,  it 
has  been  a  universal  practice  in  renegotiation  to  allow  a 
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reasonable  charge  for  this  item  to  be  made  against  the  job, 
but  any  additional  compensation  is  to  be  covered  by  the 
gross  profit. 

With  regard  to  the  disallowance  of  approximately  $4,000 
of  depreciation  on  equipment,  it  is  considered  that  to 
charge  50%  of  the  cost  of  the  equipment  against  the  job 
provides  adequate  reserve. 

I  trust  that  the  above  constitutes  a  satisfactory  explana¬ 
tion  of  the  basis  on  which  the  job  costs  were  revised.  So 
far  as  the  revision  of  gross  job  profit  is  concerned,  it  is  the 
honest  opinion  of  the  Engineers  and  of  this  Board  that  the 
adjusted  gross  job  profit  after  renegotiations  constitutes 
a  fair  settlement  in  that  it  eliminates  excessive  profits  from 
the  two  contracts  concerned  and  leaves  the  contractor  with 
a  very  reasonable  return  on  the  splendid  job  which  he  did. 

Inasmuch  as  this  matter  has  been  handging  fire  for  a 
great  many  months  and  since  we  are  quite  as  anxious  to  dis¬ 
pose  of  it  as  I  know  you  and  Mr.  Bing  are,  may  I  request 
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21  that  you  advise  us  within  a  week  as  to  whether  the 
proposed  settlement  is  acceptable  to  you  or  whether 
alternative  you  wish  to  have  tho  matter  referred  to  higher 
authority. 

For  the  Chairman : 

(signed)  G.  B.  COIT 

Major,  A.  U.  S. 

Chief,  Renegotiation  Branch 

Price  Adjustment  Board 
Room  3D581 
The  Pentagon 
Washington,  D.  C. 


page  4 


23 


Exhibit  “F” 

22  WAR  DEPARTMENT 

Price  Adjustment  Board 
WASHINGTON 


8  November  1943. 

Mr.  Josiah  E.  Brill, 

Brill,  Maslon,  Grossman  &  Brill 
500-510  Builders  Exchange, 

Minneapolis  2,  Minnesota 

Re:  Ring  Construction  Corporation 

Dear  Sir: 

This  will  acknowledge  your  letter  of  2  November  in 
which  were  enclosed  various  computations  which  you  had 
had  prepared  for  the  purpose  of  comparing  the  profit  on 
the  several  jobs  handled  by  the  Ring  Construction  Corpo¬ 
ration  in  1939,  1940,  and  1941,  with  the  profit  resulting 
from  the  renegotiation  settlement  proposed  for  the  year 
1942.  We  are  under  the  impression,  incidently,  that  the 
Toledo  Housing  Project  was  finished  in  1938  in  which  case 
you  have  given  us  a  comparison  covering  1938  to  1941 
rather  than  1939  to  1941. 

Examination  of  your  computations  appears  to  us  to  set 
forth  the  following  information: 


Year  Ended 

Contract  Sales 

1938 

$1,286,000 

1939 

239,000 

1940 

1,336,000 

1941 

1,804,000 

Total 

$4,665,000 

Job  Profit  Percentage 

$111,000  8.66% 

13,000  5.44% 

153,000  11.47% 

269,000  14.91% 


$546,000  11.7  % 


N.  B.  If  Toledo  Housing  Project  were  included  in  1940 
operations,  the  1940  results  would  show: 
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Contract  Sales  Job  Profit  Percentage 
$2,622,000  $  254,000  10.0  % 

On  the  basis  of  the  above,  we  cannot  reconcile  your  state- 
mnet  that  our  proposal  is  * 1  substantially  less”  than  the 
average  of  yonr  client’s  previous  operations.  We  agree 
that  the  gross  job  profit  margin  resulting  from  your  client’s 
operations  over  the  years  you  mention  averaged  11.7%  as 
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23  against  the  10.05%  margin  resulting  from  the  refund 
which  we  have  proposed.  However,  we  would  point 

out  that  the  gross  job  profit  resulting  from  the  year  1942 
after  renegotiation  was  $558,000  as  compared  with  total 
gross  job  profit  over  a  three  (or  four)  year  period  of 
$546,000. 

The  point  raised  in  the  penultimate  paragraph  of  your 
letter  to  the  effect  that  in  times  of  high  taxes  percentages 
of  profit  should  be  higher  than  in  times  of  low  taxes  is 
at  best  debatable.  It  remains  our  considered  judgment 
that  the  refund  proposed  at  the  meeting  on  3  September 
is  required  to  eliminate  excessive  profits  from  the  busi¬ 
ness  under  review.  As  some  two  months  have  elapsed 
since  that  meeting,  we  must  ask  that  you  or  your  client 
convey  to  us  your  decision  on  or  before  15  November. 

For  the  Chairman : 

(signed)  G.  B.  Coit, 

Major,  A.  U.  S. 

Chief,  Renegotiation  Branch 

Price  Adjustment  Board 
Room  3D573 

The  Pentagon 

24  THE  TAX  COURT  OF  THE  UNITED 

STATES 

RING  CONSTRUCTION  CORPORATION, 
a  Maryland  corporation,  Petitioner, 

v.  ’ 

HENRY  L.  STIMSON,  Secretary  of  War  of  the  United 
States,  and  ROBERT  P.  PATTERSON, 

Under  Secretary  of  War  of  the  United  States, 

Respondents. 
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Docket  No.  12-R 
Answer 

(Filed  August  21, 1944) 

Come  now  the  Secretary  and  Under  Secretary  of  War  of 
the  United  States  by  their  attorney,  Francis  M.  Shea, 
Assistant  Attorney  General,  and  in  answer  to  the  petition 
filed  herein  admit,  deny  and  allege  as  follows : 

1.  Allege  that  they  do  not  have  sufficient  knowledge  or 
information  upon  which  to  form  a  belief  with  respect  to  the 
allegations  contained  in  paragraph  I  of  the  petition,  and 
therefore  deny  the  same. 

2.  Admit  the  allegations  contained  in  paragraph  II  of 
the  petition. 

25  3.  Admit  the  allegations  contained  in  paragraph 
m  of  the  petition. 

4.  Admit  the  allegations  contained  in  paragraph  IV  of 
the  petition  except 

(a)  the  allegation  that  the  contracts  therein  referred 
to  resulted  from  competitive  bidding  and  were  in  force 
and  effect  prior  to  the  passage  of  Section  403  of  the  Sixth 
Supplemental  National  Defense  Appropriation  Act  of  1942, 
which  allegation  is  denied,  except  that  they  admit  that 
one  of  said  contracts,  i.  e.,  Contract  No.  W-1088-ENG-1638, 
dated  March  26, 1942,  was  in  existence  prior  to  the  passage 
of  said  Section  403,  and  that  in  connection  with  said  con¬ 
tract  there  was  competitive  bidding  as  to  the  construction 
to  be  performed  in  the  area  therein  designated  as  “Area 
C” 

(b)  the  allegation  that  respondents  did  not  take  into 
account  income  taxes,  which  allegation  is  denied,  and 

26  respondents  further  allege  that,  as  shown  by  Exhibit 
“E”  attached  to  the  petition,  account  was  taken  of 

the  Wisconsin  state  income  taxes. 

5.  (a)  Deny  the  material  allegations  of  fact  contained 
in  paragraph  5(a)  of  the  petition. 
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(b)  Deny  the  material  allegations  of  fact  contained  in 
paragraph  5(b)  of  the  petition. 

(c)  Deny  the  material  allegations  of  fact  contained  in 
paragraph  5(c)  of  the  petition. 

(d) (1)  Admit  the  allegations  contained  in  paragraph 
5(d)(1)  of  the  petition  to  the  effect  that  they  did  not  con¬ 
sider  what  petitioner’s  profits  after  the  payment  of  income 
taxes  to  the  United  States  would  be;  further  allege  with 
respect  to  the  remaining  allegations  contained  in  said  para¬ 
graph  5(d)(1)  as  to  the  amount  of  said  profits  after  such 
taxes  that,  inasmuch  as  respondents  determined,  as  here¬ 
inbefore  stated,  that  no  consideration  should  be 

27  given  to  such  profits  after  such  taxes,  and  as  such 
data  would  be,  and  is,  immaterial,  no  such  informa¬ 
tion  has  been  obtained  by  respondents,  and  accordingly 
allege  that  they  do  not  have  sufficient  knowledge  or  infor¬ 
mation  upon  which  to  form  a  belief  with  respect  thereto  and 
therefore  deny  the  same. 

(d)(2)  Deny  the  allegations  contained  in  paragraph 
5(d)(2)  of  the  petition. 

(d)(3  Deny  the  allegations  contained  in  paragraph 
5(d)  (3)  of  the  petition. 

(d)(4)  Deny  the  allegations  contained  in  paragraph 
5(d)  (4)  of  the  petition. 

(d)(5)  Deny  the  allegations  contained  in  paragraph 
5(d)  (5)  of  the  petition. 

(d)(6)  Deny  the  allegations  contained  in  paragraph 
5(d)(6)  of  the  petition. 

(d)(7)  Deny  the  allegations  contained  in  paragraph 
5(d)(7)  of  the  petition. 

(d)(8)  Deny  the  allegations  contained  in  paragraph 
5(d)  (8)  of  the  petition. 

(d)(9)  Deny  the  allegations  contained  in  paragraph 
5(d)(9)  of  the  petition. 

28  (d)  (10)  Admit  the  allegations  contained  in  para¬ 
graph  5(d)  (10)  of  the  petition. 

(d)(ll)  Deny  the  allegations  contained  in  paragraph 
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5(d)  (11)  of  the  petition,  except  that  they  admit  that  peti¬ 
tioner  submitted  a  statement  of  its  earnings  on  jobs 
handled  during  1939, 1940  and  1941,  and  that  Exhibit  “F” 
attached  to  the  petition  is  a  copy  of  a  communication  sent 
by  the  Price  Adjustment  Board  with  respect  to  said  state¬ 
ment. 

6.  Deny  generally  and  specifically  each  and  every  alle¬ 
gation  contained  in  the  petition  not  hereinbefore  expressly 
admitted,  qualified  or  denied. 

WHEREFORE  respondents  pray  that  the  Court  deter¬ 
mine  the  excessive  profits  herein  to  be  not  less  than  the 
amount  determined  bv  respondents,  viz.,  $1,365,000.00. 

/s/  FRANCIS  M.  SHEA, 
Assistant  Attorney  General. 

/s/  S.  R.  GAMER, 

Attorney,  Department  of  Justice. 

29  8  T.  C.  No.  122 

THE  TAX  COURT  OF  THE  UNITED  STATES 
RING  CONSTRUCTION  CORPORATION,  a  Maryland 
Corporation,  petitioner,  v. 

SECRETARY  OF  WAR  OF  THE  UNITED  STATES, 

Respondent. 

Docket  No.  12-R.  Promulgated  May  15,  1947. 

1.  Unconstitutionality  of  the  Renegotiation  Act  of  April 
28,  1942,  held  not  shown. 

2.  The  amount  of  excessive  profits  from  a  contract 
for  erection  of  a  part  of  a  soldiers’  cantonment  deter¬ 
mined  under  Renegotiation  Act  and  upon  the  evidence. 

Josiah  E.  Brill,  Esq.,  for  the  petitioner. 

Robert  H.  Winn,  Esq.,  for  the  respondent. 

In  this  case  the  petitioner  invokes  the  jurisdiction  of  this 
Court  under  section  403  of  the  Sixth  Supplemental  Na¬ 
tional  Defense  Appropriation  Act  of  1942,  as  amended  by 
the  Revenue  Act  of  1943,  and  asks  for  a  determina- 

30  tion  that  The  Secretary  of  War  and  Under  Secretary 
of  War,  of  the  United  States,  have  no  right  to  a 
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return  of  profits  upon  contracts  between  the  petitioner  and 
the  War  Department  and  determined  by  the  respondent  to 
be  excessive,  in  the  amount  of  $1,365,000  (after  reduction 
from  $1,405,000  because  of  effect  given  to  $40,000  Wisconsin 
State  income  taxes).  The  determination  complained  of 
was  made  on  December  20,  1943.  The  petition  herein  was 
filed  May  22,  1944.  The  determination  is  alleged  to  be 
erroneous  first,  because  it  is  in  violation  of  the  petitioner’s 
rights  under  the  due  process  clause  of  the  Eighth  Amend¬ 
ment  to  the  Constitution  of  the  United  States  in  this :  that 
it  would  take  petitioner’s  property  without  due  process  of 
law,  in  that  it  would  impair  the  obligation  of  the  valid  con¬ 
tract  between  the  parties;  and,  second,  because  the  net 
profit  received  by  the  petitioner  upon  the  contract  is  not 
excessive.  The  principal  issues  presented  are,  therefore, 
whether  the  Act  above  designated  is  constitutional,  and  if 
so,  whether  in  fact  the  petitioner  made  excessive  profits 
on  the  contracts  involved.  A  partial  stipulation  of  facts 
was  filed,  all  of  which  we  adopt  by  reference,  incorporating 
those  parts  thereof  deemed  pertinent  in  our 

FINDINGS  OF  FACT. 

1.  The  petitioner  is  a  corporation  duly  organized  in 
1934  and  existing  under  and  by  virtue  of  the  State  of 
Maryland  with  its  principal  office  and  place  of  business 
in  the  City  of  Minneapolis,  Hennepin  County,  State  of 
Minnesota,  and  authorized  to  do  business  in  the  State  of 
Minnesota,  the  state  of  Wisconsin  and  elsewhere  and 
31  all  of  said  facts  were  true  at  the  time  the  work  was 
being  done  under  the  contracts  involved  herein  and 
since  that  time.  All  of  the  stock  of  the  petitioner  is  owned 
by  Morris  J.  King,  and  by  the  members  of  his  family.  His 
family  includes  Martin  King  and  Harold  Ring,  his  sons, 
aged,  in  1942,  about  26  and  22  years,  respectively.  Morris 
J.  King  is  president  of  the  petitioner.  A.  L  Wiik  has  since 
1930  been  vice  president.  Morris  J.  Ring  has  since  1922 
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been  engaged  in  the  business  of  contracting  for  the  erec¬ 
tion  of  buildings  and  other  structures.  Morris  J.  Ring  is 
not  an  engineer  by  profession,  and  has  had  no  scientific  or 
academic  school  training  in  his  work.  His  training  is  prac¬ 
tical,  in  the  field.  Individually  and  in  connection  with  the 
petitioner,  he  has  contracted  and  built  buildings  of  the 
approximate  value  of  25  to  30  million  dollars,  including 
numerous  contracts  with  governmental  agencies. 

2.  About  February  28,  1942,  the  War  Department  an¬ 
nounced  invitations  to  bid  on  a  project  involving  a  part 
of  the  construction  of  Camp  McCoy,  at  Sparta,  Wisconsin. 
On  March  3,  1942,  petitioner,  in  order  to  make  a  bid,  ap¬ 
plied  for  copies  of  the  plans  and  specifications,  depositing 
a  check  for  $100  to  secure  their  return.  They  were  re¬ 
ceived  about  March  10,  1942,  and  petitioner’s  organiza¬ 
tion  began  work  the  same  day  on  the  preparation  of  a  bid, 
covering  what  was  known,  and  will  be  hereinafter  referred 
to,  as  areas  C  and  E.  The  petitioner  submitted  a  bid  total¬ 
ing  $6,650,280  on  the  two  areas.  The  bids  were  opened  on 
March  26,  1942.  On  area  C  one  other  bid  was  submitted, 
in  addition  to  that  of  the  petitioner;  as  to  area  E,  no 
32  other  bid  was  submitted.  On  the  same  day  the  peti¬ 
tioner  signed  a  contract  known  as  No.  W-1088  Eng. 
1638,  to  construct  the  buildings  and  do  the  work  on  areas  C 
and  E.  It  was  approved  by  the  War  Department  on  April 
24,  1942.  It  provided,  in  substance,  for  construction  of 
buildings  at  Camp  McCoy,  to  begin  within  ten  days  after 
March  27,  1942,  and  for  completion  of  certain  building 
within  105  days  and  of  the  whole  contract  in  180  working 
days.  Provision  was  made  for  unit  prices  for  certain 
items,  controlling  in  case  of  order  for  additional  items,  or 
in  case  of  elimination  of  such  items.  Provision  was  made 
for  damages  for  delay,  at  $15  per  building  each  calendar 
day  of  delay  until  the  work  was  completed  and  accepted. 
Work  was  to  proceed  as  necessary,  including  night  shifts, 
Sundays  and  holidays.  Bidders  were  required  to  visit  the 
site  and  familiarize  themselves  with  the  nature  and  amount 
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of  work,  accessibility  of  roads  and  other  items  entering 
into  construction  and  completion,  and  failure  to  do  so  would 
not  be  grounds  for  additional  compensation  for  completion 
of  the  work.  Work  was  to  be  planned  and  carried  out  as 
directed  by  the  Constructing  Quartermaster.  The  con¬ 
tractor  guaranteed  materials,  equipment  and  workmanship 
against  defects  for  one  year,  and  assumed  full  responsibil¬ 
ity  against  all  hazards.  A  performance  bond  was  required 
and  given,  also  a  bond  providing  for  payment  of  labor  and 
material  suppliers.  The  contract  could  be  terminated  at 
any  time  by  the  Government  in  its  discretion.  Final  de¬ 
cision  of  disputes  was  to  be  by  the  Government.  The 
Government  could  take  over  materials,  appliances  and 
plant  to  complete  the  work,  the  contractor  to  pay  Gov¬ 
ernment  any  excess  cost  caused  by  such  necessity. 
33  The  contract  contained  no  provision  protecting  the 
petitioner  against  loss  from  unforeseen  circum¬ 
stances  or  an  improvident  bid.  The  Construction  Quarter¬ 
master  was  to  interpret  the  intent  and  meaning  of  the 
drawings  and  specifications.  The  petitioner  was  required 
to  furnish  such  safeguards,  safety  devices,  and  protective 
equipment  as  were  determined  by  the  Government’s  repre¬ 
sentative  to  be  reasonably  necessary.  The  contract  re¬ 
quired  the  petitioner  to  pay  overtime  rates  when  labor 
worked  overtime.  The  contract  price  included  Federal, 
state  and  local  taxes  imposed  prior  to  date  of  contract,  with 
provision  for  adjustment  in  case  of  imposition  or  change 
after  date  of  contract  (except  tax  on  net  income  or  undis¬ 
tributed  profits).  We  will  hereafter  refer  to  this  contract 
as  No.  1638:  It  involved  construction  of  about  490  build¬ 
ings. 

3.  On  October  3,  1942,  the  petitioner  and  the  War  De¬ 
partment  entered  into  another  contract  known  as  W-1088 
Eng.  1542.  The  petitioner  had  submitted  a  bid  of  $78,300. 
The  contract  is  entitled  “Negotiated  Construction  Con¬ 
tract’  ’  though  other  bids  were  submitted  by  contractors. 
The  contract  provided  for  construction  of  additional 


31 


buildings  at  Camp  McCoy.  There  were  two  other  bids 
on  this  contract  and  petitioner  was  low  bidder  by  about 
$10,000  to  $15,000.  We  will  hereafter  refer  to  the  con¬ 
tract  as  No.  1542. 

4.  The  petitioner  received  from  the  Government  for  the 
full  performance  of  the  two  contracts,  a  total  of  $6,918,- 
988.51,  divided  as  follows : 

Contract  1638  —  $6,838,412.21; 

Contract  1542  —  80,576.30. 

34  5.  The  actual,  allowable  and  reasonable  job  costs 

on  said  two  jobs  incurred  by  the  said  Ring  Con¬ 
struction  Corporation  as  determined  by  an  investiga¬ 
tion  made  by  counsel  for  petitioner  and  respondent,  with 
the  assistance  of  competent  accountants  (exclusive  of  com¬ 
pensation  paid  or  incurred  to  M.  J.  Ring,  Martin  Ring, 
M.  A.  Floyd,  and  A.  I.  Wiik;  exclusive  of  Wisconsin  in¬ 
come  taxes  and  interest  thereon;  exclusive  of  Federal  in¬ 
come  taxes  and  interest  thereon;  and  exclusive  of  profit) 
is  the  total  sum  of  $4,936,172.52.  This  figure  does  not  in¬ 
clude,  but  excludes  the  following  items:  The  expense  to 
the  petitioner  of  carrying  on  Renegotiation  proceedings; 
the  expense  of  petitioner  in  furnishing  reports  in  carrying 
on  negotiations  with  insurance  companies,  Governmental 
agencies  in  the  field  of  compensation  insurance  and  the 
like,  carrying  on  negotiations  and  making  settlements  with 
material  men  and  subcontractors  after  the  job  was  com¬ 
pleted. 

6.  Included  in  the  job  cost  above  provided  for  is  the 
sum  of  $2,949,706.03  paid  by  the  petitioner  to  subcon¬ 
tractors  for  work  done  by  such  subcontractors  in  con¬ 
nection  with  the  performance  by  petitioner  of  the  Camp 
McCoy  work. 

7.  The  contract  sales  and  job  profit  of  Ring  Construc¬ 
tion  Corporation  for  the  years  1938  to  1941,  inclusive,  is 
as  follows: 
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Year  Ended 

Contract  Sales 

Job  Profit 

1938 

$  286,000 

$111,000 

1939 

$  239,000 

13,000 

1940 

1,336,000 

153,000 

1941 

1,804,000 

269,000 

Total 

$4,665,000 

$546,000 

35  8.  M.  A.  Floyd  was  employed  by  the  petitioner 

in  1942  as  superintendent  and  project  manager  under 
a  profit-sharing  contract  dated  June  3,  1941,  and  he  had 
been  working  for  the  petitioner  since  June  1939  under  sub¬ 
stantially  similar  contracts.  Such  profit-sharing  contracts 
are  customary  in  the  building  construction  industry.  The 
contract  of  June  3, 1941,  provided  for  10  per  cent  of  profits 
on  jobs  estimated  and  superintended  by  him.  On  a  profit- 
sharing  basis  he  had  earned,  on  employment  with  the  peti¬ 
tioner,  as  follows:  1939 — $18,238.55;  1940 — nothing;  1941 — 
$29,322.28.  A.  I.  Wiik  had  since  1934  worked  for  petitioner 
under  a  similar  contract.  On  a  profit-sharing  basis,  his 
earnings  with  the  petitioner  were:  1936 — $2,400;  1937 — 
$3,000;  1938— $13,891.75;  1939— $2,400;  1940-$3,400;  1941 
— $16,400.  The  material  portions  of  the  contracts  between 
Bing  Construction  Corporation  and  Floyd  and  Wiik,  re¬ 
lating  to  the  matter  of  calculation  of  profits,  are  as  fol¬ 
lows: 

Net  profits  as  used  herein  is  understood  and  agreed  to 
be  the  difference  between  the  contractors  [sic]  price  and 
the  total  cost  of  labor,  materials,  subcontracts,  insurance 
and  social  security  taxes  and  all  special  taxes  that  may  be 
imposed  by  the  State,  in  other  words,  all  licenses,  permits 
and  taxes  to  be  paid  from  this  project  except  the  United 
States  Federal  Income  Tax  only;  •  •  •. 

Wiik  and  Floyd  participated  in  estimating  the  Camp 
McCoy  work  and  the  bids  thereon  and  it  was  agreed  that 
Wiik  should  supervise  area  E  and  that  Floyd  should  super¬ 
vise  area  C,  and  that  Wiik  should  receive  10  per  cent  of 
40  per  cent  of  the  profit,  and  Floyd  should  receive  10  per 
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cent  of  60  per  cent  of  the  profit,  both  figured  on  both 

36  areas.  The  amount  of  compensation  which  M.  A. 
Floyd  and  A.  L  Wiik  are  entitled  to  under  their  re¬ 
spective  contracts  without  giving  effect  to  renegotiation  of 
petitioner  pursuant  to  the  Renegotiation  Statutes  is  as 
follows :  M.  A.  Floyd— $110,275.32 ;  A.  I.  Wiik— $102,388.91. 
Neither  Floyd  nor  Wiik  was  related  by  blood  or  marriage 
to  the  Ring  family.  They  were  not  stockholders  of  peti¬ 
tioner  and  had  no  relationship  to  it,  except  Wiik’s  vice 
presidency  and  their  employment  contracts.  The  reason¬ 
able  value  of  the  services  of  the  two  men  on  the  contracts 
in  1942  was  $60,000.  In  1942  the  reasonable  value  of  the 

services  of  Morris  J.  Ring  on  the  contracts  was 
$35,000. 

37  9.  The  petitioner  during  and  prior  to  1942  paid 
Morris  J.  Ring  a  salary  of  $35,000  a  year. 

10.  The  petitioner’s  net  worth  at  the  time  of  the  bid 
on  the  Camp  McCoy  work  was  $750,000.  It  arranged  with 
a  bank  for  a  line  of  credit  of  $300,000,  to  help  finance  the 
work.  Only  $100,000  thereof  was  used,  and  that  was  paid 
back  within  about  60  days. 

11.  The  petitioner’s  bid  on  March  26, 1942,  was  slightly 
lower,  as  to  certain  unit  prices,  than  unit  prices  in  a  bid 
made  two  days  earlier  by  another  contractor  as  to  build¬ 
ings  at  Camp  McCoy  identical  with  those  erected  by  the 
petitioner.  Morris  J.  Ring  had  attended  the  bidding,  made 
a  memorandum  of  the  unit  price  and  gave  it  to  A.  I.  Wiik. 
The  petitioner’s  bid  on  some  units  was  less  than  those  of 
another  contractor  at  Camp  McCoy.  Petitioner’s  unit 
price,  in  bid  and  contract,  on  barracks  was  $14,450,  while 
that  of  another  contractor  was  $14,475.  Petitioner’s  unit 
price  on  type  A  concrete  was  $25  a  cubic  yard,  while  that 
of  the  same  contractor  was  $29;  and  petitioner’s  price  for 
type  E  concrete  was  $26  a  cubic  yard,  the  other  con¬ 
tractor’s  price  $30.  The  barracks  represented  about  half 
of  the  job. 
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12.  It  was  the  practice  of  Government  agencies,  in 
letting  contracts  for  work  of  the  character  done  by  the 
petitioner  at  Camp  McCoy,  to  estimate  the  job  in  ad¬ 
vance,  through  its  own  engineers,  and  to  compare  such 

estimate  with  bids,  in  determining  to  let  a  contract ; 

38  and  to  let  the  contract  if  the  bid  received  did  not 
exceed  the  estimate.  The  officer  in  charge  of  letting 

the  contract  of  March  26,  1942,  stated  to  Morris  J.  Ring 
on  that  day:  “Although  your  bid  is  about  five  per  cent 
higher  than  we  estimate  the  job  cost  of  it,  we  will  recom¬ 
mend  it  for  acceptance.’ ’ 

13.  The  petitioner  has  a  card  index  with  reference  to 
subcontractors  and  before  it  made  its  bid  sent  out  re¬ 
quests,  nationally,  for  bids,  on  subcontracts,  to  regular  sub¬ 
contractors.  Ten  to  15  cards  were  sent  out  on  each  item. 
The  time  available  was  normal  and  ample.  In  accordance 
with  a  practice  of  contractors  to  get  bids  from  subcon¬ 
tractors,  before  bidding,  the  petitioner  attempted  to  get 
the  best  bids  possible,  from  sound  reputable  contractors 
and  in  making  its  bid  used  the  lowest  figures  then  received 
from  reputable  bidders. 

14.  There  is  a  practice  among  some  contractors  of 
shopping  among  subcontractors,  after  successfully  bidding 
for  a  construction  job,  in  order  to  obtain  lower  subcontract 
prices  than  those  previously  submitted  and  used  in  making 
up  the  successful  bid.  Such  a  contractor  is  known  as  a 
“bid  jobber”  or  “bid  shopper,”  and  there  is  a  policy 
among  subcontractors  either  not  to  bid  with  a  contractor 
known  to  be  such  a  “bid  jobber”  or  to  bid  so  high  that 
he,  the  subcontractor,  can  still  come  down  on  his  price 
and  get  the  job.  This  results  in  an  increase  in  the  price 
quoted  to  the  “bid  shopper,”  but  may  also  result  in  a 
decrease  in  the  bid  made  by  the  “bid  shopper”  who  ex¬ 
pects  to  buy  the  subcontractor’s  services  or  materials 

39  for  less  than  the  bid  received.  Subcontractors  some¬ 
times  favor  certain  contractors.  The  petitioner  has 

adopted  a  method  of  keeping  certain  subcontractors 
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friendly,  by  favoring  them,  and  of  asking  them  to  cooper¬ 
ate  and  not  give  their  lowest  bids  to  anyone  else ;  and  such 
subcontractors  always  have  a  chance  to  bid  with  the  peti¬ 
tioner  after  it  gets  a  job.  The  petitioner  always  gets 
additional  bids  after  a  contract  is  let  to  it.  That  is  a  nor¬ 
mal  practice.  At  the  time  the  petitioner  put  in  its  bid 
on  the  Camp  McCoy  job  Morris  J.  Ring  had  reason  to 
believe  that  he  could  get,  after  the  contract  was  awarded, 
better  sub-bids  than  those  already  received.  The  peti¬ 
tioner  generally  received  a  substantial  and  adequate  num¬ 
ber  of  sub-bids  on  its  bids,  the  number  geneially  comparing 
favorably  with  those  received  by  other  contractors.  The 
petitioner’s  general  reputation  as  to  ethical  practices,  with 
regard  to  general  practices  of  contractors,  was  that  it  was 
ethical.  Its  general  reputation  among  bonding  companies 
was  excellent.  On  the  Camp  McCoy  job,  the  sub-bids  re¬ 
ceived  by  petitioner,  before  submission  of  its  bid,  were 
from  none  to  five  on  different  items.  Bids  were  secured 
on  practically  all  subcontract  items. 

15.  The  same  day  the  petitioner’s  bid  was  accepted,  it 
received  notice  to  proceed,  and  did  so.  The  planning  and 
erection  was  under  the  general  charge  of  Morris  J.  Ring 
and  M.  A.  Floyd.  Other  supervisory  help  included  one 
Urban,  A.  I.  Wiik,  Larson,  and  Morris  J.  Ring’s  two  sons, 
Martin  and  Harold.  Martin  worked  until  July  1,  1942, 
when  he  went  into  the  United  States  Army,  and  Harold 
worked  until  sometime  in  October. 

16.  After  the  award  Morris  J.  Ring,  and  in  one  or  two 
instances,  A.  I.  Wiik,  shopped  around  for  bids  on 

40  subcontracts,  and  obtained  bids  at  substantially  less 
cost  than  the  original  sub-bid.  Money  was  also 
saved  by  subdividing  some  of  the  subcontracts  into  two  or 
more  units,  instead  of  one  bid  as  originally  bid  by  a 
subcontractor.  By  thus  negotiating  and  haggling,  better 
prices  were  obtained.  This  practice  is  sometimes  called 
chiseling.  A  saving  was  made  by  using  asbestos  shingles, 
because  of  exercise  of  an  option  to  use  them  instead  of 
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the  materials  originally  specified,  also,  by  getting  a  lower 
bid  than  originally  offered.  The  difference  between  the 
actual  cost  of  subcontracted  items  and  the  cost  originally 
estimated  by  the  petitioner,  amounted  to  $616,254. 

17.  Sparta,  Wisconsin,  near  which  the  work  was  to  be 
done  under  the  petitioner’s  contract,  was  a  small  town, 
necessitating  importation  of  practically  all  labor  from  sur¬ 
rounding  and  other  places.  The  nearest  city  of  substantial 
size  was  175  miles  distant  and  Chicago  was  next  nearest. 
War  conditions  as  to  labor  and  material,  increased  the 
petitioner’s  difficulties.  Unskilled  labor,  in  fact,  had  to  be 
used  instead  of  skilled  labor,  with  resulting  lack  of  effi¬ 
ciency.  Estimating  cost  of  labor  was  hazardous,  and  in 
estimating  the  bid  petitioner,  for  overtime  and  inefficiency, 
added  to  its  original  labor  estimate  based  on  standard 
conditions.  Estimate  for  overtime  was  added  because  of 
the  short  time  allowed  for  the  job.  Materials  were  hard  to 
obtain.  About  19  to  20  million  feet  of  lumber  was  re¬ 
quired,  of  which  the  Government  was  to  furnish  about  16 
million  feet.  Delivery  of  lumber  could  not  be  guaranteed, 
and  after  difficulty  in  efforts  to  get  lumber,  it  was  obtained 

through  brokers  paid  commissions.  Lumber  was  the 
41  principal  item  that  was  scarce.  The  soil  where  the 
buildings  were  erected  was  largely  swampy,  with  muck 
and  silty  sand,  causing  problems  of  drainage  and  use  of 
special  techniques. 

18.  The  petitioner,  to  fulfill  its  contract,  set  up  an 
organization  that  was  somewhat  more  efficient  than  the 
average  organization  of  that  kind.  Duties  were  assigned 
to  the  different  men  in  charge  and  responsibilities  were 
divided.  By  subletting  some  of  the  labor,  an  increase  in 
petitioner’s  organization  was  avoided.  Morris  J.  Ring, 
Floyd  and  Wiik,  and  most  of  the  other  principal  men  in 
the  petitioner’s  organization  worked  long  hours,  about  14 
to  16  hours  a  day  in  an  office  on  the  site  of  the  job,  while 
many  other  contractors  were  handling  jobs  from  home 
offices.  This  intensity  of  effort  continued  to  the  com- 
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pletion  of  the  job,  passage  of  the  Renegotiation  law  making 
no  difference.  About  July  or  August  1942,  when  the  job 
was  about  90  per  cent  completed,  Morris  J.  Ring  was  told, 
by  the  principal  engineer  on  the  job  for  the  Government, 
that  he  never  thought  Ring  would  be  so  far  along  as  he 
then  was,  under  the  conditions,  and  did  not  see  how  it 
was  possible.  A  sectional  engineer  for  the  Government, 
in  charge  of  the  petitioner’s  job,  expressed  at  that  time 
the  idea  that  he  thought  the  petitioner  was  doing  a  very 
good  job  under  the  hampering  conditions.  The  long  hours 
were  put  in  by  the  petitioner’s  management  because  of  the 
risk  of  delay.  Each  day  of  delay,  after  the  time  set  for 
completion,  would  have  resulted  in  a  penalty  of  about 
$7,500.  There  was  little  loss  of  time  in  waiting  for  labor 
or  material. 

19.  The  contracting  business  is  hazardous,  involving 
speculation  and  risk.  The  mortality  rate  of  contract 
42  ing  businesses  in  certain  cycles  is  very  high.  The 
business  is  by  nature  one  of  “selling  the  market 
short.”  The  year  1942  was  in  a  good  cycle,  and  losses 
that  year  were  not  great.  The  risk  includes  the  availability 
of  materials,  labor,  and  weather.  Cost  of  labor  in  erecting 
lumber  might  vary  $15  a  thousand  feet,  in  spite  of  good 
judgment  exercised.  The  mere  fact  that  a  subcontract  is 
let  does  not  necessarily  eliminate  risk  as  to  that  portion 
of  the  work.  The  petitioner,  in  preparing  the  bid  for  the 
Camp  McCoy  job,  took  all  hazards  into  consideration,  as 
much  as  possible,  and  the  job  developed  no  hardship  he 
had  not  contemplated.  Petitioner’s  bid  was  made  after  col¬ 
laboration  and  consultation  with  the  men  who  helped  pre¬ 
pare  the  figures.  They  had  been  instructed  to  figure  quan¬ 
tities  accurately.  Performance  bonds  had  been  obtained 
from  the  subcontractors.  Overtime  cost  was  reduced  on 
the  job  by  efficient  organization.  Normal  weather  condi¬ 
tions  were  considered  in  making  the  bid.  In  fact,  there 
was  an  unusually  small  amount  of  rainfall  during  the  job. 
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Work  proceeded  nearly  every  day.  This  was  advantageous 
to  the  petitioner. 

20.  A  competent  responsible  contractor  on  a  contract 
snch  as  here  involved,  ordinarily  should  and  may  reason¬ 
ably  receive  in  addition  to  costs  from  10  to  13  per  cent 
for  profits  and  unknown  contingencies.  In  general,  the 
contractor  who  makes  a  profit  of  10  per  cent  above  costs 
is  fortunate.  The  petitioner  in  making  up  its  bids  added 
10  per  cent  to  its  estimated  costs,  as  profit.  This  was  the 
rate  ordinarily  calculated  by  the  petitioner  on  similar 
work  in  the  past. 

43  21.  About  ten  days  after  the  job  was  started,  the 

petitioner  declined  to  take  over  additional  construc¬ 
tion  at  Camp  McCoy,  though  Government  officers  offered  5 
per  cent  above  the  contract  here  involved.  Morris  J.  Ring 
answered  that  under  the  circumstances  and  conditions  at 
Camp  McCoy  it  would  be  inadvisable  to  take  on  any  more 
work.  The  petitioner  did  no  other  work  while  doing  con¬ 
struction  at  Camp  McCoy. 

22.  The  nature  of  the  construction  work  in  petitioner’s 
Camp  McCoy  job  was  not  complicated.  The  building  was 
comparatively  simple.  Water  and  soil  conditions  com¬ 
plicated  the  laying  of  foundations,  making  a  very  difficult 
situation.  The  work  was  completed  in  the  180  days  al¬ 
lowed,  but  some  penalties  were  assessed  for  not  complet¬ 
ing  the  first  priority,  which  was  105  days. 

23.  The  petitioner  for  the  most  part  used  what  was 
called  the  sump  method  of  draining  the  soil  in  order 
to  excavate  and  lay  foundations.  Other  contractors  on  the 
job  used  point  wells.  This  point  well  system  was  used  to 
a  small  extent,  at  first  by  the  petitioner.  For  the  petitioner 
he  sump  method  was  more  economical.  By  using  balloon 
type  construction,  two  stories  were  framed  at  one  time, 
effecting  a  saving.  A  gang  method  of  work  increased 
efficiency  and  effected  economy.  Mess  hall  tables  were 
built  on  the  site  with  power  saws,  also  causing  a  saving,  as 


39 


did  building  trusses  on  the  site.  These  methods  were  eco¬ 
nomical  and  efficient,  but  not  new  to  the  construction 
industry  in  1942. 

44  24.  In  1943  the  petitioner  incurred  and  paid  the 
following  expenses:  $6,000  for  legal  expenses  of  re¬ 
negotiation  and  in  connection  with  the  suit  of  Floyd  v. 
Ring;  $611  for  stationery  and  supplies;  $68  for  light;  $550 
for  office  rent ;  $26,250  salary  of  M.  J.  Ring,  at  $35,000  per 
annum;  $4,500  to  A.  I.  Wiik  salary,  at  $6,000  per  annum; 
$425  for  auditing  expense ;  $4,300  office  payroll ;  $102  post¬ 
age;  $380  telephone  and  telegraph  charges;  $700  for  travel. 
The  above  expenses  were  paid  in  connection  with  the  job, 
cleaning  up  the  office  work  necessary  in  connection  with  the 
job,  and  as  a  result  of  the  renegotiation  proceedings,  in 
furtherance  of  the  petitioner’s  position  therein,  and  were 
reasonable  in  amount. 

25.  Pearl  Harbor  was  attacked  on  December  7, 1941,  and 
the  United  States  went  into  war,  on  a  world  wide  scale. 
In  December  1941,  the  President  issued  a  directive  absolv¬ 
ing  the  Army  and  Navy  from  complying  with  statutes 
requiring  the  award  of  contracts  for  supplies  on  a  competi¬ 
tive  basis.  Thereafter  construction  contracts  were  let  both 
on  a  basis  of  competitive  bidding,  and  without  such  bidding, 
and  on  a  negotiated  basis.  The  Navy  Bureau  of  Yards 
and  Docks  let  614  building  construction  contracts  from  July 
1, 1941,  to  June  30, 1942,  totaling  $1,567,294,462.  Of  these, 
350  were  after  competitive  bidding.  Up  to  December  10, 
1941,  there  were,  under  the  jurisdiction  of  the  Construction 
Division  Office  of  the  Quartermaster  General  of  the  United 
States,  2,513  contracts  approved  or  awarded  in  1941,  of 
which  six  were  awarded  or  approved  in  December  to 

45  December  10,  1941;  1,811  between  January  1  and 
June  30;  and  696  from  June  30  to  December  1.  These 

were  divided  (by  dates  of  award  or  approval)  as  follows: 
Advertised  lump-sum  contracts,  1,259  between  January  1 
and  June  30,  435  June  30  toDecember  1,  and  four  to  De¬ 
cember  10;  negotiated  lump-sum  contracts,  311  between 
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January  1  and  June  30,  199  June  30  to  December  1,  and 
two  to  December  10 ;  cost-plus-fixed-fee,  241  between  Janu¬ 
ary  1  and  June  30,  62  June  30  to  December  1,  and  none  to 
December  10.  In  thousands  of  dollars,  the  same  contracts 
were:  All  contracts:  from  January  1,  1941,  to  June  30, 
1941 — 1,148,104;  June  30  to  December  1 — 533,162;  to  De¬ 
cember  10, 1941 — 362 ;  advertised  lump-sum  contracts :  from 
January  1  to  June  30 — 195,475;  from  June  30  to  December 
1 — 49,651 ;  to  December  10, 1941 — 341 ;  negotiated  lump-sum 
contracts:  January  1  to  June  30 — 61,240;  June  30  to  De¬ 
cember  1 — 27,909 ;  to  December  10 — 21 ;  cost-plus-fixed-fee : 
January  1  to  June  30 — 891,389;  June  30  to  December  1 — 
456,602;  to  December  10 — none.  For  the  period  after 
December  10,  1941,  such  data  have  never  been  compiled. 
The  volume  of  Government  contracts  in  general  multiplied 
within  a  few  months,  after  the  entry  of  the  United  States 
into  war.  At  the  date  of  the  enactment  of  the  Renegotia¬ 
tion  Act  on  April  28,  1942,  there  were  approximately  fifty 
billion  dollars  of  uncompleted  contracts  on  which  final 
payment  had  not  been  made.  There  were  great  shortages 
of  material  of  various  kinds,  also  of  facilities  and  man¬ 
power.  A  system  of  priorities  was  set  up.  Accurate  esti¬ 
mation  of  costs  was  highly  difficult.  Manufacturers  were 
being  urged  to  manufacture,  for  war  purposes,  articles 
different  from  those  formerly  produced.  The 
46  exigencies  of  war  made  production,  on  a  large  scale, 
the  primary  purpose  of  industry.  Prices  became  a 
secondary  matter.  “Letters  of  intent’ *  from  the  Govern¬ 
ment  authorized  expenses  of  building  factories  and  forming 
organizations,  while  details  of  contracts  were  being  worked 
out.  Price  Adjustment  Boards  were  set  up  in  the  War 
and  Navy  Departments,  prior  to  April  28, 1942,  and  some 
voluntary  price  reduction  on  voluntary  renegotiation  of 
contract  prices  had  taken  place.  The  question  of  proper 
profits  on  war  contracts  was  widely  recognized  and  dis¬ 
cussed.  By  March  8,  1946,  agreements  had  been  volun¬ 
tarily  reached  between  the  Government  and  contractors 
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as  to  excessive  profits,  totaling  $9,390,203,000.  Considering 
each  contractor,  for  each  year,  as  an  “assignment,”  24,551 
assignments,  or  25.6  per  cent  were  by  voluntary  refund; 
by  cancellation  or  clearance  as  no  excessive  profits  having 
been  found,  70,326  assignments,  or  73.2  per  cent;  and  by 
unilateral  determination,  1,193  assignments,  or  1.2  per  cent. 
The  figure  1,193  does  not  indicate  that  many  different 
contractors,  since  each  year  is  counted  separately  as  an 
assignment,  and  a  parent  corporation  and  its  subsidiaries 
would  each  be  counted  separately. 

26.  The  petitioner  at  all  steps  of  the  proceeding  pro¬ 
tested  at  being  required  to  participate  in  renegotiation 
proceedings.  The  unilateral  determination  was  dated  De¬ 
cember  20,  1943,  and  mailed  to  the  petitioner  on  that  date. 

27.  Subject  to  adjustment  for  tax  credits  as  stipulated, 
the  profit  of  petitioner  on  the  contracts  involved  was  ex¬ 
cessive  to  the  extent  of  $1,249,929.94. 

47  Opinion. 

DISNEY,  Judge:  We  should  first  consider  the 
question  of  constitutionality  of  the  Renegotiation  Act,  as 
propounded  by  the  petitioner.  It  is  of  course  to  be  pre¬ 
sumed  constitutional,  and  the  burden  is  on  the  petitioner 
to  demonstrate  otherwise.  Summarized,  the  reasons  ad¬ 
vanced  for  unconstitutionality  are  (a)  that  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States,  pro¬ 
viding  against  taking  of  property  without  due  process  of 
law,  protects  the  petitioner  against  impairments  of  its 
rights,  under  a  contract  executed  prior  to  passage  of  the 
Act,  and  that  “recovery  of  excessive  profits  necessarily 
involves  the  impairment  of  the  contract”;  (b)  that  the 
statutory  provisions  giving  the  Tax  Court  of  the  United 
States  “exclusive  jurisdiction”  to  determine,  finally  and 
without  review,  the  amount  of  any  excessive  profits  vio¬ 
lates  the  due  process  clause;  (c)  that  no  war  or  emergency 
conditions  existed  justifying  any  constitutional  exercise  of 
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war  powers  in  this  matter,  any  need  for  speeding  up  the 
war  effort  having  no  application  to  contracts  already  let 
and  any  need  to  minimize  profiteering,  even  assuming  it 
to  have  any  substantial  application  to  contracts  already 
let,  having  none  to  preexisting  building  construction  or 
other  contracts  resulting  from  competitive  bidding  in  ac¬ 
cordance  with  statutory  requirements,  as  to  which  there 
w’as  no  need  for  retroactivity  sufficient  to  sustain  the  act, 
even  if  such  contracts  could  otherwise  be  lawfully  impaired ; 
(d)  Congress  did  not  intend  the  Renegotiation  Act  to  be 
applied  retroactively;  (e)  the  legislative  history  shows  the 
Act  to  be  no  revenue  measure,  and  even  if  a  taxing  act,  it 
would  still  raise  constitutional  questions;  and  that, 
48  the  contract  providing  that  any  increase  in  Federal 
taxes  (other  than  income  and  undistributed  profits) 
would  be  added  to  contract  price,  it  would  seem  to  follow 
that  to  construe  the  act  retroactively  applied  as  a  Federal 
tax  would  violate  the  due  process  clause. 

It  should  be  noted  at  once  that  the  petitioner  concedes 
constitutionality  of  the  Act  prospectively  applied  (elimi¬ 
nating  from  our  consideration  in  this  respect  contract  No. 
1542) ;  also,  (in  line  with  United  States  v.  Bethlehem  Steel 
Corp.,  315  U.  S.  289),  that  it  is  admitted  that  the  war 
powers  are  broad  enough  to  regulate  war  profiteering,  “but 
that  does  not  touch  the  question  of  the  validity  of  the 
statute  retroactively  impairing  the  obligation  of  a  private 
contract  between  the  government  of  the  United  States  and 
a  citizen.”  Again  the  petitioner’s  brief  states :  “Our  posi¬ 
tion  is  that  retroactively  applied  the  statute  is  invalid 
against  parties  contracting  with  the  government  #  *  V’ 
Since  the  petitioner  impliedly  at  least  considers  that  under 
such  cases  as  Yakus  v.  United  States,  321  U.  S.  414,  in¬ 
volving  the  Emergency  Price  Control  Act,  and  Bowles  v. 
Willingham,  321  U.  S.  503,  involving  that  act  as  to  regula¬ 
tion  of  rents  during  the  war  emergency,  contracts  between 
citizens  can  constitutionally  be  impaired,  and  since  we 
think  it  plain  from  those  cases  and  others  along  the  same 
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line,  together  with  Norman  v.  B.  &  0.  R.  Co.,  294  U.  S.  240, 
permitting  impairment  of  the  “gold  clause”  that  the  Con¬ 
gressional  war  powers  permit  constitutional  impairment 
of  contract  between  citizens,  it  becomes  clear  that  the  only 
real  issue  here  presented  is  whether  Congress  may,  under 
the  war  powers  clause  of  the  constitution,  legislate  retro¬ 
actively  on  contracts  between  the  government  and  a  citizen, 
notwithstanding  the  provisions  of  the  Fifth  Amendment 
giving  right  to  due  process  in  the  taking  of  property. 
49  The  respondent  does  not  argue  that  a  contractual 
right  is  not  a  property  right.  The  petitioner  urges 
(as  against  the  gold  clause  cases)  that  in  Perry  v.  United 
States,  249  U.  S.  330,  the  sanctity  of  the  gold  clause  was 
sustained  as  between  government  and  citizen.  The  case, 
however,  involved  no  application  of  the  war  powers  of 
Congress,  and  offers  no  assistance  here. 

In  Stein  Brothers  Manufacturing  Co.,  7  T.  C.  863,  we 
held  that  the  Renegotiation  Act  is  not  unconstitutional  for 
any  of  the  reasons  there  advanced.  We  think  that  in  gen¬ 
eral  the  same  reasons  are  advanced  here.  The  petitioner 
urges  that  our  conclusion  -was  wrong,  asks  reconsideration 
of  the  question,  and  that  this  case  be  differentiated  on  the 
facts.  We  have,  we  believe,  given  the  question  most  careful 
and  thorough  reconsideration,  as  called  for  by  the  thorough 
and  thoughtful  briefing  it  has  been  given  by  both  parties. 
We  are  nevertheless  not  convinced  either  of  error  in  the 
Stein  opinion,  or  that  unconstitutionality  has  been  demon¬ 
strated  in  this.  No  particular  differentiation,  in  pertinent 
fact  of  the  Stein  case  is  pointed  out  by  the  petitioner.  The 
facts  on  the  constitutional  question  are  largely  the  same  as 
in  the  Stein  case,  since  the  evidence  in  that  case  on  the 
point  was  by  agreement  incorporated  into  this,  together 
with  cross-examination  of  the  same  witnesses.  The  peti¬ 
tioner  stresses  strongly  other  evidence  which  it  is  urged 
shows  that  at  the  time  of  the  execution  of  the  principal 
contract  here,  there  was  extensive  competitive  bidding  in 
the  building  construction  industry,  and  letting  of  contract 
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here  upon  competitive  bidding  (one  other  bid  being  sub¬ 
mitted  on  area  C,  though  no  other  was  submitted  on  area 
E.)  Since,  however,  the  Stein  case  states:  “All  of  the 
contracts  here  in  question  were  obtained  after  com- 
50  petitive  bids  were  submitted,”  and  since  all  of  the 
contracts  therein  except  one  were  executed  and  ap¬ 
proved  prior  to  April  28,  1942,  we  are  unable  to  discern 
any  differentiation  in  essential  fact  in  this  respect,  between 
this  and  the  Stein  case.  Moreover,  the  presence  of  com¬ 
petitive  bidding  in  that  case,  and  our  conclusion  of  consti¬ 
tutionality,  covers  the  argument  of  petitioner  here  that 
extensive  competitive  bidding  in  the  building  industry 
rendered  unnecessary  exercise  of  any  war  powers.  Whether 
competitive  bidding  was  prevalent  in  the  industry  involved 
in  the  Stein  case,  it  was  present  in  that  case,  and  we  de¬ 
clined  to  hold  the  act  unconstitutional.  Since  only  one 
other  bid  was  offered  here  (as  to  the  contracts  prior  to 
April  28,  1942,)  there  could  not  have  been  less  competitive 
bidding  in  the  Stein  case. 

The  petitioner  here,  however,  says  that  the  opinion  of 
the  Circuit  Court  in  Spaulding  v.  Douglas  Aircraft  Co., 
154  Fed.  (2d)  419,  cited  in  the  Stein  case  and  by  the 
respondent  here,  was  dictum  so  far  as  retrospective  appliA 
cation  of  the  Renegotiation  Act  is  concerned,  the  Spaulding 
opinion  pointing  out  that  there  was  no  allegation  of  exe¬ 
cution  of  contracts  prior  to  enactment  of  the  Act;  and  of 
course  the  force  of  the  argument  must  be  realized.  Never¬ 
theless,  the  resume  of  the  many  cases  involving  constitu¬ 
tional  exercise  of  war  powers  by  Congress  and  the  reason¬ 
ing  of  that  court  on  the  general  subject  of  war  powers 
were  considered  sound  by  us,  and  are  now  so  considered, 
as  applied  to  contracts  executed  prior  to  April  28,  1942, 
in  the  Stein  case  and  here.  Considering  therefore  the 
extensive  discussion  of  the  applicable  cases,  both  in  thefr 
Stein  and  Spaulding  v.  Douglas  Aircraft  cases,  it  seems 
unnecessary  to  name  or  again  outline  them.  They 
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51  have  all  been  studied,  reconsidered  and  reanalyzed, 
together  with  others  not  there  cited,  yet  we  can  not 

find  reason  in  this  case  to  hold  otherwise  than  we  did  in 
the  Stein  case.  We  note,  however,  since  the  petitioner  here 
heavily  stresses  the  fact  of  relation  here,  not  between 
citizen  and  citizen  but  between  government  and  citizen,  not 
only  that  the  same  was  true  in  the  Douglas  Aircraft  and 
Stein  cases,  but  that  in  various  other  cases  between  Gov¬ 
ernment  and  citizen  the  Supreme  Court  of  the  United 
States  has  sustained  denial  of  claim  of  right  under  the  due 
process  clause,  because  of  application  of  the  commerce 
clause  of  the  Constitution.  See  Scranton  v.  Wheeler,  179 
U.  S.  141,  a  suit  between  a  citizen  and  one  Wheeler,  super¬ 
intendent  for  the  United  States  of  certain  property,  the 
United  States,  however,  being  the  real  party  in  interest; 
also  United  States  v.  Chicago,  Milwaukee,  St.  Paul  &  Pac. 
R.  R.  Co.,  312  U.  S.  592,  (referring  to  the  right  to  regulate 
commerce  as  “dominant”)  and  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  holding  that  though  a  bridge  was 
lawful  when  erected,  such  erection  was  with  knowledge  of 
the  “paramount  authority”  of  Congress  over  navigation. 
There  appears  to  have  been  in  these  cases,  as  much  pre¬ 
existing  property  or  contractual  right  as  contended  for 
here. 

If,  as  held  in  those  cases,  property  rights,  such  as 
riparian  rights  as  to  navigable  streams,  were  subject  to 
the  paramount  rights  of  the  United  States  under  its  con¬ 
stitutional  right  to  regulate  commerce,  we  consider  the 
war  powers  at  least  as  paramount  here,  to  contractual 
rights.  Is  the  individual’s  right  to  due  process,  in  a  con¬ 
tract  forming  an  integral  part  of  the  effort  of  this  nation 
to  survive  a  catastrophic  war — a  contract  to  build  a  canton¬ 
ment  for  soldiers  being  processed  into  that  war — to 

52  have  more  sanctity,  against  the  war  powers  clauses, 
than  have  property  rights  (and  certainly  riparian 

rights  are  such)  in  time  of  peace  as  against  the  commerce 
clause?  We  may  not  logically  answer  in  the  affirmative. 
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Hamilton  v.  Kentucky  Distilleries  Co.  251  U.  S.  146,  is 
essentially  contrary  to  the  petitioner’s  argument  as  to 
unconstitutional  retroactivity  of  the  statute.  In  that  case, 
too,  war  powers  of  Congress  were  involved;  there,  too, 
prior  rights  were  relied  on,  for  Congress  was  regulating 
the  liquor  traffic,  as  to  liquor  owned  prior  to  the  passage 
of  the  act,  and  it  was  argued,  as  here,  that  “the  exercise 
of  the  war  powers  is  *  *  *  subject  to  the  Fifth  Amendment,’ ’ 
and  that  the  restrictions  on  disposition  of  liquor  acquired 
before  the  passage  of  the  act,  exceed  even  police  powers. 
Justice  Brandeis  pointed  out  that  the  uncompensated  re¬ 
striction  upon  the  disposition  of  liquors  was  less  severe 
than  those  held  permissible  upon  use  of  property  acquired 
before  the  enactment  of  the  prohibitory  law,  in  Mugler  v. 
Kansas,  123  U.  S.  623,  and  Kidd  v.  Pearson,  128  U.  S.  1 — 
and  held  that  the  Fifth  Amendment  was  not  contravened. 
True  it  is  that,  as  petitioner  points  out,  the  Hamilton  v. 
Kentucky  Distilleries  case  was  not  one  of  contract  between 
Government  and  citizen,  yet,  Hamilton  was  collector  of 
internal  revenue,  and  the  question  of  regulation  was  di¬ 
rectly  between  Government  and  citizen;  and  in  Lynch  v. 
United  States,  292  U.  S.  571  (579),  strongly  relied  on  by  the 
petitioner  as  against  impairment  of  Government  contracts, 
the  Court,  after  recognizing  such  sanctity,  adds,  almost  as 
if  anticipating  a  case  such  as  this:  “unless,  indeed,  the 
action  taken  falls  within  the  federal  police  power  or  some 
other  paramount  power.”  It  then  further  adds  that  it  had 
not  there  been  suggested  “that  there  were  super- 
53  i  vening  conditions  which  authorized  Congress  to  ab¬ 
rogate  these  contracts  in  the  exercise  of  the  police 
or  any  other  power.”  If  any  supervening  conditions  thus 
tacitly  recognized  as  affecting  contracts,  could  be  more 
powerful  than  those  involved  in  the  recent  war,  we  can  not 
vision  them.  In  Steuart  &  Bro.  v.  Bowles,  322  U.  S.  398 
(405),  the  Court,  with  reference  to  diversion,  under  war 
powers,  of  fuel  oil  in  which  the  plaintiff  had  been  dealing, 
said: 
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•  *  *  From  the  point  of  view  of  the  factory  owner  from 
whom  the  materials  were  diverted  the  action  would  be 
harsh.  He  would  be  deprived  of  an  expected  profit.  But 
in  times  of  war  the  national  interest  cannot  wait  on  indi¬ 
vidual  claims  to  preference.  The  waging  of  war  and  the 
control  of  its  attendant  economic  problems  are  urgent 
business.  *  •  • 

So  here  the  petitioner  is,  so  far  as  his  contractual  rights 
are  affected,  “deprived  of  an  expected  profit”.  Yet  “con¬ 
tracts  must  be  understood  as  made  in  reference  to  possible 
exercise  of  rightful  authority  of  government,  and  no  obli¬ 
gation  of  a  contract  can  extend  to  the  defeat  of  legitimate 
government  authority” — Louisville  &  Nashville  R.  R.  v. 
Mottley,  219  U.  S.  467.  The  principle  appears  to  us  to 
apply  equally  to  contracts  between  government  and  citizen, 
though  the  cited  case  was  not  such. 

The  petitioner  urges  strongly,  however,  that  it  was  not 
necessary  to  make  the  Renegotiation  Act  retrospective, 
however  great  the  exigencies  of  war,  and  that  the  war  effort 
was  not  aided  by  such  statutory  retrospectivitv,  therefore 
it  was  invalid.  That  argument  seems  to  us  one  directed 
against  the  policy  and  wisdom,  rather  than  the  constitu¬ 
tional  power,  of  Congress ;  and  such  wisdom  is  “none  of  our 
concern”;  Bowles  v.  Willingham,  supra;  Norman  v.  B.  & 
0.  R.  Co.,  supra,  and  “Congress  might  well  have  thought 
so” — thought  that  retroactivity  was  an  aid  to  the 
54  war  effort — in  fact,  it  obviously  did  so  think.  If 
Congress  saw  reasons  why  the  sinews  of  the  nation 
could  be  strengthened  against  its  enemies  by  letting  the 
statute  look  backward  as  well  as  forward,  it  is  not  ours 
to  dispute  it,  unless  we  find  arbitrary  and  capricious  action 
by  Congress.  This  we  can  not  do  under  the  evidence  before 
us.  When  we  see  fifty  billions  in  Government  contracts 
outstanding  at  the  date  of  the  Act,  observe  the  petitioner 
agreeing  that  regulation  of  war  profiteering  is  within  the 
general  war  power  of  Congress,  find  that  intangible  but 
powerful  element,  soldier  morale,  involved  in  Congressional 
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consideration  of  war  profiteering,  how  can  we  say  that 
Congress  was  arbitrary  or  capricious  in  affecting  any  prof¬ 
iteering  found  in  those  fifty  billions,  and  saving  money 
which  might  conceivably  be  the  deciding  element  in  snch 
war?  Nor  does  the  evidence  here  demonstrate  that  it  was 
capricious  or  arbitrary  to  regard  war  profiteering  as  at 
least  possible,  though  contracts  were  upon  competitive 
bids,  as  the  petitioner  appears  to  think.  The  background  of 
competitive  bidding  was  a  state  of  flux,  if  not  confusion, 
in  matters  of  materials,  labor,  and  prices,  of  unheard  of 
demands  for  amounts  and  kinds  of  articles  desired,  of  un¬ 
precedented  stress  in  the  time  element,  with  production, 
almost  at  all  cost,  in  effect,  the  watchword.  The  fact  of  only 
one  bid  against  the  petitioner  on  area  C,  and  none  on  E  (in 
a  contract  involving  nearly  $7,000,000)  is  to  us  indication 
of  the  state  of  competition  in  the  industry.  In  this  time 
of  peace  we  appear  too  often  incapable  of  remembering  or 
realizing  the  appalling  danger  weighing  upon  the  nation 
early  in  1942,  when  enemies  were  rampantly  suc- 
55  i  cessful,  our  Navy  largely  wrecked,  our  army  puny 
in  comparison  with  those  of  our  enemies,  in  fact,  our 
potential  industrial  might  almost  our  only  defense.  The 
alternative  to  success  was  before  our  eyes,  in  the  sad  state 
of  those  nations  who  had  succumbed  to  our  eager  enemies. 
Surely  judicial  knowledge  encompasses  these  facts.  Can 
we  now  hold  that  Congress  had  no  reason,  but  caprice,  in 
extending  an  anti-profiteering  statute  over  preexisting  con¬ 
tracts,  including  those  where  there  was  some  competition? 
We  think  not.  All  competitors,  all  estimators,  including 
those  for  the  Government,  were  in  the  same  general  situ¬ 
ation  of  uncertainty  of  supplies,  costs,  labor,  and  faced 
with  the  same  necessity  for  speed.  Though  the  petitioner 
suggests  that  it  was  not  necessary  to  make  the  statute 
retroactive  in  order  to  speed  the  war  effort,  we  think  the 
speed-up  involved  in  the  war  effort  definitely  affected  the 
availability  of  labor  and  materials,  highly  important  in 
industry,  including  building  construction,  and  therefore, 
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at  least  within  a  non-capricious  view  by  Congress,  at  least 
a  potential  canse  of  profiteering,  and  that  retroactivity  to 
affect  profiteering  might  be  considered  to  assist  the  war 
effort.  Likewise,  we  can  not  agree  that  military  morale 
might  not  by  Congress  reasonably  be  viewed  as  affected 
by  renegotiation  of  past  as  well  as  future  contracts.  Fifty 
billion  dollars  in  contracts  is  no  small  proportion  of  the 
total  cost  of  the  war,  and  Congress  may  have  thought  that 
service  men  demanded  a  stoppage  of  all  profiteering,  even 
if  possibly  already  arranged  for  by  contract,  and  that  those 
who  might,  and  later  often  did,  give  their  last  ounce  of 
blood  and  life,  would  not  calmly  view  insistence  by  another 
on  his  pound,  under  contract,  and  might  react  accord- 
56  ingly  in  the  will  to  win  a  war  the  nation  had  to  win. 

* 1  The  test  of  validity  in  respect  of  due  process  of 
law  is  whether  the  means  adopted  are  appropriate  to  the 
end.”  Helvering  v.  City  Bank  Co.,  296  U.  S.  85  (90). 
Nebbia  v.  People  of  the  State  of  New  York,  291  U.  S.  502, 
cited  by  the  petitioner,  says: 

•  •  •  And  the  guaranty  of  due  process,  as  has  often  been 
held,  demands  only  that  the  law  shall  not  be  unreason¬ 
able,  arbitrary  or  capricious,  and  that  the  means  selected 
shall  have  a  real  and  substantial  relation  to  the  object 
sought  to  be  attained.  It  results  that  a  regulation  valid 
for  one  sort  of  business,  or  in  given  circumstances,  may  be 
invalid  for  another  sort,  or  for  the  same  business  under 
different  circumstances,  because  the  reasonableness  of  each 
regulation  depends  upon  the  relevant  facts. 

We  can  not  say  that  the  Renegotiation  Act  was  not  appro¬ 
priate  to  the  end  of  winning  the  war  and  preventing  profit¬ 
eering,  that  the  law  has  no  real  and  substantial  relation 
to  the  object  sought  to  be  attained,  or  that  the  relevant 
facts  here  at  hand  demonstrate  unreason,  arbitrariness  or 
caprice.  To  us  it  seems  that  in  the  Renegotiation  Act,  an 
act  such  as  the  Bethlehem  Steel  case  considered  necessary, 
and  one  particularly  providing  retroactivity,  Congress  has 
done  less  than  that  case  said  it  could  do,  “draft  business 
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organizations  to  support  the  fighting  men  who  risk  their 
lives,’ ’  just  as  it  could  “draft  men  for  battle  service” — 
regardless  of  the  previous  contracts  of  such  men.  Indeed, 
the  Court  denominates  such  power  to  draft  business  as 
“no  less”  than  that  of  drafting  men.  Realism  requires 
that  we  see  grave  possibilities,  if  not  probability,  of  profit¬ 
eering  in  such  a  condition  of  industry  at  war,  and  at  least 
potential  grave  effect  on  the  war,  even  from  any  profiteer¬ 
ing  already  embodied  in  contracts;  moreover,  that  we  see 
the  matter  as  one  of  the  wisdom,  and  not  of  the  power,  of 
Congress. 

57  The  petitioner  suggests  that  Congress  did  not 
intend  the  Act  to  be  retroactive  in  effect,  and  cites 
Congressional  discussions  which  do  indeed  disclose  differ¬ 
ence  of  opinion  in  that  body  on  the  subject.  But  since  the 
Act  as  finally  passed  affirmatively  and  clearly  states  that 
it  is  to  be  applicable  to  contracts  “heretofore  made,”  we 
accept  it  as  written.  We  find  no  reason,  in  the  face  of  such 
language,  to  conclude  that  it  does  not  represent  the  final 
majority  view  of  Congress.  Therefore,  we  conclude  that 
the  petitioner’s  argument  should  not  be  given  weight  here. 

The  argument  for  unconstitutionality  because  of  the 
power  in  the  Tax  Court  of  the  United  States  to  decide 
finally,  and  without  review  by  other  court,  the  amount,  if 
any,  of  excessive  profits  has  been  decided  in  the  Stein  case ; 
and  that  as  to  burden  of  proof  on  the  petitioner  was  there 
also  decided  against  petitioner’s  contention  and  the  burden 
was  left  on  the  petitioner  in  Nathan  Cohen,  7  T.  C.  1002; 
and  further  examination  of  those  questions,  in  the  light  of 
the  arguments  now  advanced,  reveals  to  us  no  reason  for 
different  conclusions.  Likewise,  the  contention,  in  sub¬ 
stance,  that  the  Government  is  estopped,  under  the  facts 
in  this  case,  is  not  well  based.  If  Congress  had  the  war 
power  to  make  the  law  retroactive  we  discern  nothing  in 
the  facts  here  to  sustain  estoppel. 

We  agree  with  the  petitioner’s  view  that  the  Renegotia¬ 
tion  Act  is  not  a  revenue  measure.  Nothing  in  the  Act 
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indicates  it  to  be  such.  This  conclusion  disposes  also  of 
the  petitioner’s  suggestion  that  the  contract  provides  that 
any  increase  in  Federal  taxes  (other  than  net  income  and 
undistributed  profits)  should  be  added  to  the  contract 
price,  therefore  tax  exemption  was,  in  effect,  granted.  No 
tax  being  here  involved,  no  tax  exemption  could  be. 

58  We  therefore,  after  study  of  all  the  cases  touching 
the  constitutionality  question,  though  not  citing  or 
reciting  them  here,  because  of  their  compilation  in  previous 
cases,  come  to  the  conclusion  and  hold  that  the  petitioner 
has  not  shown  the  Renegotiation  Act  retroactively  applied 
to  the  contract  here  involved,  to  be  unconstitutional. 

This  leaves  for  consideration  the  factual  problem  as  to 
whether  the  petitioner’s  profits  were  excessive,  within  the 
purview  of  the  Act,  and  if  so,  to  what  extent.  This  has 
entailed  the  study  of  voluminous  evidence,  to  detail  which 
is  considered  neither  necessary  nor  proper.  The  Renego¬ 
tiation  Act  provides,  section  403  (a)  (4)  (A),  that  in  deter¬ 
mining  excessive  profits  there  shall  be  taken  into  consider¬ 
ation  the  following  factors : 

(i)  efficiency  of  contractor,  with  particular  regard  to 
attainment  of  quantity  and  quality  production,  reduction 
of  costs  and  economy  in  the  use  of  materials,  facilities,  and 
manpower ; 

(ii)  reasonableness  of  costs  and  profits,  with  particular 
regard  to  volume  of  production,  normal  pre-war  earnings, 
and  comparison  of  war  and  peacetime  products ; 

(iff)  amount  and  source  of  public  and  private  capital 
employed  and  net  worth; 

(iv)  extent  of  risk  assumed,  including  the  risk  incident 
to  reasonable  pricing  policies; 

(v)  nature  and  extent  of  contribution  to  the  war  effort, 
including  inventive  and  developmental  contribution  and 
cooperation  with  the  Government  and  other  contractors  in 
supplying  technical  assistance; 

(vi)  character  of  business,  including  complexity  of  man- 
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ufacturing  technique,  character  and  extent  of  subcontract¬ 
ing,  and  rate  of  turn-over; 

(vii)  such  other  factors  the  consideration  of  which  the 
public  interest  and  fair  and  equitable  dealing  may  require, 
which  factors  shall  be  published  in  the  regulations  of  the 
Board  from  time  to  time  as  adopted. 

59  We  have  considered  and  applied  these  elements. 

Most  of  them  may  be  disposed  of  briefly.  The  effi¬ 
ciency  of  the  petitioner  in  the  execution  of  the  contracts, 
as  we  view  the  evidence,  was  somewhat  above  average,  but 
not  of  such  character  as  greatly  to  affect  the  conclusion 
here,  either  for  or  against  the  petitioner.  The  petitioner 
furnished  its  own  capital,  establishing  a  credit  of  $300,000 
of  which  it  utilized  only  $100,000.  It  received  no  public 
assistance  as  to  capital.  With  regard  to  the  nature  and 
extent  of  contribution  to  the  war  effort,  including  inventive 
and  developmental  contribution,  we  discern  nothing  impor¬ 
tant.  Though  there  was  use  of  efficient  methods  such  as 
“sump7 7  draining  of  soil,  use  of  gangs,  balloon  type  con¬ 
struction,  etc.,  none  of  these  methods  were  new  contribu¬ 
tions  to  industry,  invention,  or  the  war  effort.  The  “char¬ 
acter  of  business  including  complexity  of  manufacturing 
technique7 7  was  simple,  involving  construction  of  common 
barracks  in  a  soldiers7  cantonment.  In  consideration  of 
“reasonableness  of  costs  and  profits  with  particular  re¬ 
gard  to  volume  of  production  normal  pre-war  earnings  and 
comparison  of  war  and  peacetime  products77  the  nature  of 
petitioner  7s  production  appears  much  the  same  in  peace 
and  the  war  contracts  herein  involved,  with  the  volume 
much  greater  than  in  peace  time,  since  we  see  the  petitioner 
engaged  on  these  contracts  to  the  extent  of  approximately 
seven  million  dollars,  whereas  the  extent  of  contracts  in 
which  Morris  J.  Bing,  petitioner's  president,  had  been 
involved,  through  about  20  years,  since  1922,  was  from; 
twenty-five  to  thirty  million  dollars.  The  petitioner  was 
organized  in  1934,  and  in  1938-1941  inclusive  had  contracts 
totaling  $4,665,000,  with  job  profits  of  $546,000. 
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60  The  reasonableness,  or  excessive  nature,  of  costs 
and  profits  in  this  matter  is  argued  by  the  petitioner 

largely  upon  the  basis  of  the  risk  assumed,  and  in  the 
absence  of  any  other  particular  or  unusual  nature  of  the 
contract  involved,  or  inventive  or  technical  contribution  to 
the  war  effort  which  would  logically  appear  to  weight 
greatly  the  question,  we  think  the  matter  does  turn  pri¬ 
marily  upon  the  element  of  risk  taken.  It  is  stipulated  that 
the  petitioner  bid  a  total  $6,728,580  on  the  two  contracts, 
that  it  received  for  performance  thereof  $6,918,988.51,  that 
the  actual  allowable  and  reasonable  job  costs  (exclusive  of 
certain  elements  hereinafter  considered)  were  $4,936,172.52, 
including  $2,949,706.03  paid  subcontractors.  This  leaves 
a  difference  between  such  job  costs  and  price  received,  of 
$1,982,815.99.  This  amount,  less  $23,500  for  services  of 
Wiik  and  Floyd,  or  $1,959,315.99,  the  respondent  contends 
is  the  profit  involved,  and  that  it  is  excessive  to  the  extent 
of  $1,405,000  (or  $1,365,000  after  effect  of  $40,000  Wisconsin 
income  taxes)  the  respondent  thus  contending  that  the 
reasonable  profit  to  the  petitioner  is  not  greater  than 
$554,315.99  (after  the  Wisconsin  income  taxes  are  consid¬ 
ered).  The  petitioner  contends  that  the  profit  made  is 
reasonable,  and  in  particular  that  job  costs  should  include 
$102,388.91  contracted  to  be  paid  Wiik  and  $110,275.32 
under  contract  with  Floyd;  also  approximately  $40,000 
spent  in  1943  for -expenses  of  litigation,  salaries  and  other 
expense  connected  with  the  renegotiation  and  contended  to 
be  proper  costs  thereof.  The  petitioner  contends  that  it 
has  a  net  profit  to  date  of  trial  of  $1,564,466.60,  but 

61  that  Federal  income  taxes  of  $1,071,155.76  should  be 
deducted,  tentatively,  in  making  our  determination 

here,  leaving  petitioner  $493,310.84;  and  that  before  Fed¬ 
eral  taxes  and  after  a  fair  allowance  for  reasonable  costs 
estimated  at  the  beginning  of  the  job,  its  actual  profit  was 
$859,998.60,  or  about  12.43  per  cent  of  the  total  contract 
price.  Thus  it  is  seen  that  the  respondent  is  in  effect  urging 
allowance  of  a  profit  of  about  10  per  cent  of  actual  costs, 
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while  the  petitioner  seeks  profit  based  on  costs  as  estimated 
and  consideration  of  income  taxes  to  be  paid  (in  addition 
to  the  Wiik-Floyd  contracts  and  the  1943  expenses),  and 
as  already  indicated,  places  particular  stress  on  the  risk 
assumed.  After  consideration  of  the  evidence,  both  factual 
and  based  on  opinion,  on  this  subject,  which  it  would  serve 
no  purpose  to  discuss  at  length,  we  can  not  share  the  peti¬ 
tioner’s  view  that  the  risk  assumed,  or  other  facts,  justified 
the  profit  made  on  the  contract  at  hand  here.  Undoubtedly, 
risk  is  an  element  to  be  considered,  but  with  convincing 
evidence  before  us  that  a  contractor  ‘‘feels  very  happy  to 
make  his  ten  per  cent  gross  job  profit  *  *  *  on  your  costs,” 
other  evidence  that  a  reasonable  profit  is  10  per  cent,  still 
other  testimony  indicating  that  the  profit  should  be  from 
10  to  13  per  cent,  added  to  costs  figured,  including  ordinary 
hazards,  or  well-known  and  expected  contingencies,  our 
question  is  largely  whether  to  base  profit  on  actual  costs 
or  on  costs  estimated  in  bidding  with  addition  for  unknown 
hazards.  We  have  come  to  the  conclusion,  from  compari¬ 
son  and  analysis  of  all  of  the  evidence,  that  actual  costs 
should  be  the  basis.  The  average  or  ordinary  contractor’s 
profit  is  a  safe  guide  here,  though  he  sometimes 
62  makes  more,  or  less.  We  are  not  convinced  that 
the  petitioner  assumed  more  risk  than  the  ordinary 
contractor,  and  if,  as  we  believe  from  the  evidence,  a 
contractor  ordinarily  is  satisfied  on  a  profit  of  10  to  13 
per  cent  above  his  costs  expended,  it  appears  that  his  risks 
are  intended  to  be  covered  in  such  profit  above  actual 
costs.  Otherwise  a  contractor  would  not  reasonably  con¬ 
tinue  in  business.  In  addition,  here  a  great  part  of  the 
job  was  subcontracted  to  subcontractors  under  bond,  and 
though  we  realize  bonds  can  be  useless,  that  is  the  usual 
method  and  protection  and  the  petitioner  seems  to  us  to 
consider  too  much  the  risk  element.  It  is  not  shown  that 
any  subcontractors  defaulted  on  the  job  with  loss  to  the 
petitioner.  Moreover,  we  think  that  the  costs  computed 
in  bidding  were  high,  not  only  because  of  the  general  un- 
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certainty  of  war  market  and  labor  conditions,  but  because 
Morris  J.  Ring  expected  to  reduce  them  greatly  by  shop¬ 
ping  among  or  haggling  with  subcontractors — a  practice, 
under  the  evidence,  causing  subcontractors  in  general  to 
bid  high  or  refrain.  He  testified  that  he  actually  did  so 
shop  or  haggle,  and  the  sub-bids  were  thus  reduced  about 
$600,000.  These  facts  with  his  testimony  that  he  had  cer¬ 
tain  favored  subcontractors  convince  us  that  Ring  had 
reason  to  believe  that  there  would  not  be  the  expense  which 
had  been  estimated  and  included  in  the  bid.  We  do  not 
believe  that  the  petitioner’s  organization  or  president  ac¬ 
tually  erred  so  much  in  placing  the  estimates  so  high.  The 
petitioner  always  gets  additional  bids  after  a  contract  is 
let.  We  think  all  these  facts  bear  much  on  what  profit 
made  here  should  be  regarded  as  excessive.  Without  fur¬ 
ther  discussion,  and  evaluating  as  best  we  can  the  varied 
evidence,  and  giving  all  weight  deemed  appropriate 
63  to  risk,  we  hold  that,  subject  to  details  hereinafter 
discussed,  the  petitioner’s  reasonable  profit  was 
$600,000  or  a  little  less  than  12  per  cent  of  the  actual  costs 
of  the  jobs  amounting  to  $5,069,058.57. 

In  the  compilation  of  such  costs,  question  arises  first  as 
to  the  amount  to  be  deducted  as  compensation  for  Floyd 
and  Wiik.  The  respondent  adduced  evidence  that  their 
services  were  worth  $1,000  a  month  each,  and  is  willing 
to  deduct  $23,500 ;  while  the  petitioner  contends  that  under 
their  contracts  they  were  entitled  to  a  total  of  $212,664.23 
and  that  amount  should  be  deducted.  Section  403  (d)  of 
the  Renegotiation  Act  provides  that  compensation  to  em¬ 
ployees  shall  not  be  deducted  in  more  than  a  reasonable 
amount,  while  section  403  (c)  (1)  (3)  of  the  Act,  as 
amended,  provides  that  the  deductions  allowed  by  Chapter 
1  of  the  Internal  Revenue  Code  shall  be  recognized.  Regu¬ 
lations  111,  sec.  29.23  (a)-6  (2)  is  to  the  effect  that  in  gen¬ 
eral,  if  contingent  compensation  is  paid,  pursuant  to  pre¬ 
vious  free  bargain,  it  should  be  allowed,  though  it  may 
prove  greater  than  the  amount  which  would  ordinarily  be 
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paid.  We  think  section  403  (c)  (1)  (3)  and  the  principle 
of  the  regulation  apply  here.  Floyd  had  worked  for  peti¬ 
tioner  under  such  contracts  since  1939;  Wiik,  since  1934. 
In  1940,  Floyd  earned  nothing;  Wiik  in  1936  only  $2,400, 
and  in  1937,  $3,000.  The  contracts,  we  consider  to  indicate 
reasonable  deductions.  We  think  also  that  the  amounts 
should  be  based  on  profits  after  renegotiation.  The  con¬ 
tracts  provided,  in  short,  for  10  per  cent  of  net  profits, 
defined  as  difference  between  “Contractor’s  price”  and 
costs.  We  hold  that,  considering  the  contingent  contracts, 
the  employees’  compensation  should  be  based  upon 
64  the  amount  received  by  the  petitioner  after  renego¬ 
tiation.  This  is  in  accord  with  the  decision  in  Floyd 
v.  Ring  Construction  Co.,  66  Fed.  Supp.  436,  where  Floyd 
sued  petitioner,  asking  for  compensation  based  upon  net 
profits  prior  to  renegotiation.  In  other  words,  we  hold 
that  deduction  for  compensation  for  the  two  employees, 
together,  is  $60,000,  10  per  cent  of  $600,000  remaining  to 
petitioner  after  renegotiation. 

The  respondent  says  there  is  no  evidence  of  the  reason¬ 
able  compensation  to  Morris  J.  Ring  and  his  two  sons, 
therefore  no  consideration  should  be  given  to  deductions 
in  that  regard.  As  to  the  sons,  we  agree.  Nothing  what¬ 
ever  of  record  permits  us  to  evaluate  their  services.  As  to 
Morris  J.  Ring,  we  do  not  so  agree.  Though  there  was  no 
direct  evidence  of  reasonable  compensation,  there  was 
ample  evidence  of  his  work  and  his  very  long  hours,  and 
his  salary  had  been  $35,000.  We  approve  deduction,  as 
to  him,  of  $35,000,  considering  the  overtime  and  respond¬ 
ent’s  assumption,  as  to  Wiik  and  Floyd  that  nine  months 
was  spent  on  the  job. 

The  petitioner  urges  deduction  as  costs  of  the  job  of 
approximately  $43,886  spent  in  1943  having  connection  with 
the  renegotiation,  and  the  amount  and  reasonableness 
being  stipulated.  The  respondent  contends  that  the  $43,886 
is  mere  corporate  expense,  but  not  costs  of  the  job  entering 
into  determination  of  profits.  We  think  that  view  is  prop- 
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erly  sustained  only  in  part.  The  item  of  legal  expense  in 
contesting  the  renegotiation,  and  legal  expense  in  a  case 
of  Floyd  v.  Ring,  amounting  to  $6,000,  we  consider  no 
proper  deduction.  We  are  to  determine  the  excess  profit  in 
“profits  derived  from  contracts  with  the  Depart- 
65  ments  and  subcontracts”  which  under  the  statute 
means  “the  excess  of  the  amount  received  or  accrued 
under  such  contracts  and  subcontracts  over  the  costs  paid 
or  incurred  with  respect  thereto (Italics  supplied.)  We 
think  the  above  $6,000  may  not  be  considered  with  respect 
to  the  contracts.  Even  if  that  portion  thereof  expended 
upon  the  case  of  Floyd  v.  Ring  be  considered  proper  job 
cost,  we  have  in  the  record  no  way  to  allocate  it,  having 
only  the  lump  figure  $6,000  for  the  two  items  of  legal 
expense  in  contesting  renegotiation,  and  in  Floyd  v.  Ring. 
The  other  items,  totaling  $37,886,  do,  in  our  opinion,  qualify 
as  with  respect  to  the  contracts;  for  it  was  agreed  at  trial 
that  the  items  were  expended  in  “cleaning  up  the  office 
work  necessary  in  connection  with  this  job  even  though  it 
had  been  completed.”  Though  the  language  was  general, 
we  think  it  may  properly  be  applied  only  to  the  $37,886. 
The  $6,000  is  denied  deduction.  For  Floyd  and  Wiik,  Ring 
and  the  later  expense  we  therefore  add  a  total  of  $132,886 
to  the  $4,936,172.52  stipulated  expenses,  arriving  at  total 
expense  of  $5,069,058.57,  which  subtracted  from  receipts 
of  $6,918,988.51  leaves  $1,849,929.94  profit. 

The  parties  have  agreed  that  our  conclusions  herein  are 
subject  to  adjustment  because  of  the  amount  of  tax  credits 
when  definitely  ascertained,  and  that  a  second  order  will 
then  issue  after  submission  of  the  necessary  facts  as  to 
such  taxes.  Subject  thereto,  we  determine  that  the  profit 
of  the  petitioner  on  the  contracts  here  involved  was  ex¬ 
cessive  to  the  extent  of  $1,249,929.94,  within  the  intendment 
of  the  Renegotiation  Act. 

Reviewed  by  the  Court. 
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65 A  The  Tax  Court  of  the  United  States 

Washington 

I  Ring  Construction  Corporation, 

a  Maryland  Corporation,  Petitioner, 

v. 

Secretary  of  War  of  the  United  States, 

Respondent. 

Docket  No.  12-R 
Order. 

The  opinion  in  this  case  provided,  in  part,  that  the  par¬ 
ties  had  agreed  that  our  conclusions  were  subject  to  ad¬ 
justment  because  of  the  amount  of  tax  credits  when  defi¬ 
nitely  ascertained,  and  that  a  second  order  would  then  issue 
after  submission  of  the  necessary  facts  as  to  such  taxes. 
Excessive  profit  was  therefore  determined  subject  to  such 
proof.  The  petitioner  has  now  filed  its  * 1  Statement  and  Re¬ 
quest  Pursuant  to  Findings  of  Fact  and  Opinion,”  and  the 
respondent  has  filed  its  objections  thereto.  The  petition¬ 
er’s  statement  recites  the  above  agreement  as  stated  in  our 
opinion,  also  that  the  parties  agree  that  so  far  as  United 
States  income  taxes  are  concerned  it  is  not  possible,  nor 
necessary,  to  attempt  agreement  now  as  to  amount  of  tax 
credit.  To  this  the  respondent  in  its  objections  agrees.  As 
to  the  credit  on  account  of  Wisconsin  State  income  taxes 
the  parties  agree  that  credit  should  be  allowed  but  do  not 
agree  as  to  the  amount;  the  petitioner  urging  a  credit  of 
$104,030.31,  with  a  proviso  that  when  the  actual  amount 
of  Wisconsin  taxes  has  been  determined,  it  shall  be  ad¬ 
justed  between  the  petitioner  and  the  Internal  Revenue 
Department  of  the  United  States;  and  the  respondent 
urging  the  allowance  of  a  credit  of  $40,964.81.  The 
i  $40,964.81,  it  is  agreed,  is  the  amount  of  Wiscon- 
65B  sin  State  income  tax  upon  $600,000,  the  amount  of 
petitioner’s  profit  remaining  after  $1,249,929.94  was 
determined  by  this  Court  to  be  excessive.  The  $104,030.31, 
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it  is  agreed,  is  the  actual  amount  paid  by  petitioner  to  the 
State  of  Wisconsin  for  income  taxes  for  1942  (exclusive  of 
interest  and  penalties). 

The  law  relied  on  by  the  parties  as  to  allowance  of  credit 
for  Wisconsin  State  income  taxes  provides,  in  part  here 
material,  that  in  determining  excessive  profits  proper  ad¬ 
justment  shall  be  made  on  account  of  the  taxes  so  excluded, 
other  than  Federal  taxes,  which  are  “attributable  to  the 
portion  of  the  profits  which  are  not  excessive.* *  The  Con¬ 
gressional  intent  that  the  tax  credit  be  for  the  amount  at¬ 
tributable  to  the  non-excessive  profit  is  indicated  by  exam¬ 
ples  used  by  the  Committee  on  Ways  and  Means  of  the 
House  of  Representatives,  and  the  Finance  Committee  of 
the  Senate. 

The  Court  having  considered  the  statement  and  request 
of  the  petitioner  and  the  objections  of  respondent,  the  facts 
agreed  to  by  them,  and  the  oral  arguments  advanced  upon 
hearing  had  thereon,  it  is 

ORDERED:  That  the  amount  of  excessive  profits  here¬ 
tofore  determined  herein  be  adjusted  by  a  credit  of  $40,- 
964.81,  the  amount  of  Wisconsin  State  income  taxes  attribu¬ 
table  to  $600,000,  the  amount  of  petitioner’s  profits  for 
1942  not  found  excessive.  No  order  is  made  as  to  Federal 
taxes.  The  Secretary  is  required  by  Section  403  (c)  (2) 
of  the  Renegotiations  Act,  as  amended  by  the  Act  of  Octo¬ 
ber  21,  1942,  and  of  February  25,  1944,  to  allow  such 
credit  as  provided  in  Section  3806  of  the  Internal  Revenue 
Code. 

(SIGNED)  R.  L.  DISNEY 
Judge. 

Dated:  Washington,  D.  C., 

March  23,  1948. 
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66  The  Tax  Court  of  the  United  States 

Washington 

Ring  Construction  Corporation, 
a  Maryland  Corporation,  Petitioner, 

v. 

Secretary  of  War  of  the  United  States,  Respondent. 

Docket  No.  12-R 

Decision 

Pursuant  to  the  determination  of  the  Court,  as  set  forth 
in  its  Findings  of  Fact  and  Opinion  promulgated  May  15, 
1947,  the  petitioner  and  respondent  having  filed  their  re¬ 
spective  computations  under  Rule  50,  and  the  Court  having 
entered  its  Order  dated  March  23,  1948,  it  is 
ORDERED  and  DECIDED:  That  the  amount  of  peti¬ 
tioner’s  excessive  profits  on  contracts  between  petitioner 
and  the  War  Department  identified  as  contract  number 
W-1088-eng-1638  and  contract  number  W-1088-eng-1542  is 
$1,208,965.13. 

Enter:  Entered  Apr  6  1948 

(SIGNED)  R.  L.  DISNEY 
Judge. 

67  The  Tax  Court  of  the  United  States  Filed  Jul.  1, 1946 

Official  Report  of  Proceedings  Before  the 
Tax  Court  of  the  United  States 
I  Ring  Construction  Corporation, 

a  Maryland  Corporation,  Petitioner, 

vs. 

Henry  L.  Stimson,  Secretary  of  War  of  the  United  States, 
and  Robert  P.  Patterson,  Under  Secretary  of  War 
of  the  United  States,  Respondents. 

Docket  No.  12-R 
Place  St.  Paul,  Minnesota 
Date  May  31,  June  1  &  June  3,  1946 


Pages  1  to  453 
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68  The  Tax  Court  of  the  United  States 

In  the  Matter  of : 

Ring  Construction  Corporation, 
a  Maryland  Corporation,  Petitioner, 

v. 


Henry  L.  Stimson,  Secretary  of  War  of  the  United  States, 
and  Robert  P.  Patterson,  Under  Secretary  of  War 
of  the  United  States,  Respondents. 

Docket  No.  12-R 


Reporter’s  Minutes 


Hearing  in  Court  Room  No.  3,  Federal  Courts  Building, 
St.  Paul,  Minnesota,  on  the  31st  day  of  May,  1946, 

at  2:00  o’clock  P.  M. 


The  above  entitled  proceeding  came  on  for  hearing  on 
this  31st  day  of  May,  1946,  before  the  Hon.  Richard  L. 
Disney,  Judge  of  the  Tax  Court  of  the  United  States,  at 
St.  Paul,  Minnesota,  pursuant  to  notice  of  hearing  hereto¬ 
fore  given,  whereupon  the  following  proceedings  were  had, 
to  wit: 

APPEARANCES: 

JOSIAH  E.  BRILL  (500  Builders  Exchange  Building, 
Minneapolis,  Minnesota)  appearing  on  behalf  of  the  Peti¬ 
tioner. 

69  APPEARANCES  (Continued) : 

ROBERT  H.  WINN  (attorney,  Department  of 
Justice,  Washington,  D.  C.)  appearing  on  behalf  of 
HENRY  L.  STIMSON,  Secretary  of  War  of  the  United 
States,  and  ROBERT  P.  PATTERSON,  Under  Secretary 
of  War  of  the  United  States,  Respondents. 
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•  •  •  • 


72  Proceedings 

The  Clerk:  Docket  12R,  Ring  Construction  Cor¬ 
poration,  a  Maryland  corporation,  versus  Secretary  of  War 
of  the  United  States. 

Mr.  Reporter,  I  have  given  you  the  official  caption  of  the 
proceedings. 

Appearing  for  the  Petitioner,  Mr.  Josiah  E.  Brill,  500 
Builders  Exchange  Building,  Minneapolis,  Minnesota. 
Anybody  else  in  that  case? 

Mr.  Robert  H.  Winn  for  the  Respondent. 

The  Judge :  I  have  looked  at  the  pleadings  in  this  case. 
I  won’t  go  so  far  as  to  say  I  have  studied  them,  but  I  know 
in  a  general  way  what  you  have  here. 

Mr.  Winn:  Your  Honor,  may  I  interrupt  a  moment. 
Mr.  Brill  is  apparently  delayed.  He  is  not  here,  nor  his 
witnesses.  I  told  him  you  would  expect  him  at  2  o’clock. 
May  I  suggest  a  short  recess? 

The  Judge :  I  find  it  difficult  to  see  why  the  parties  can ’t 
be  here. 

Mr.  Winn.  I  know  of  no  explanation,  sir. 

The  Judge:  I  will  be  recessed  for  fifteen  minutes,  if 
necessary. 

(A  short  recess  was  here  taken.) 

The  Clerk :  Mr.  Josiah  E.  Brill  for  the  Petitioner.  Any¬ 
body  else  besides  that,  Mr.  Brill? 

73  Mr.  Brill:  I  have  a  young  lawyer  from  the  office 
who  will  assist  me,  but  he  is  not  appearing  in  the 

case. 

The  Clerk :  He  is  not  admitted  to  practice  in  this  Court? 
Mr.  Brill:  No,  not  admitted  in  this  Court. 

The  Judge :  As  I  stated  before  you  arrived,  Mr.  Brill — 
Mr.  Brill:  Your  Honor — 

The  Judge:  I  have  looked  over  the  proceedings  in  this 
matter,  although  I  can’t  say  I  have  studied  them  particu- 
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larly,  but  I  know  in  a  general  way  what  you  have  here. 
You  apparently  have  a  matter  of  alleged  excessive  profits 
in  the  amount  of  one  million  three  hundred  and  sixty-five 
thousand  dollars.lt  is  a  constitutional  question  apparently 
in  part  only  because  of  the  contention  that  the  Act  does  not 
apply  to  contracts  as  early  as  these,  stating  it  generally, 
this  or  these. 

Well,  that  is  all  I  will  state  with  reference  to  my  under¬ 
standing.  I  merely  state  that  so  you  can  take  it. 

Mr.  Winn:  May  I,  at  this  state  of  the  case,  make  this 
statement.  The  Court  referred  to  the  fact  that  it  was  one 
million  three  hundred  sixty-five  thousand  dollars,  and  each 
of  the  exhibits  attached  to  the  petition  I  think  will  disclose 
the  determination  was  one  million  four  hundred  and  five 
thousand,  before  giving  credit  for  the  State  of  Wisconsin 
income  tax,  and  a  credit  of  forty  thousand  dollars 
74  was  given  for  Wisconsin  taxes. 

For  the  purpose  of  this  case  we  are  considering 
the  others,  as  before  Wisconsin  income  taxes  and  I  suggest 
any  determination  that  might  be  made  prior  to  that  time, 
after  which  an  adjustment  can  be  made  for  whatever  the 
tax  may  be. 

The  Judge :  State  the  matter  for  the  Petitioner. 

Mr.  Brill :  May  I  suggest,  before  I  state  the  matter,  that 
as  we  read  the  Act  under  which  this  case  is  being  tried,  the 
amount  of  the  determination  of  alleged  excessive  profits  is 
not  a  fact  for  this  Court  to  take  into  consideration.  I  un¬ 
derstand  this  Court  decides  the  question  de  novo,  and  with¬ 
out  any  regard  to  any  previous  determination  by  any  other 
tribunal.  I  say  that  because  counsel  emphasized  the  figure 
and  the  Court  referred  to  it  as  if  it  had  some  materiality. 
We  do  not  so  consider  it. 

The  Judge:  I  was  outlining  the  case  in  a  general  way 
to  indicate  to  you  that  I  had  some  understanding  of  it. 
You  may  take  that  into  consideration. 

Mr.  Brill :  I  do  not  know,  your  Honor,  of  any  other  case 
of  this  type  which  has  previously  been  tried  on  the  merits 
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in  Hie  Tax  Court.  If  there  be  any  I  have  not  had  them 
called  to  my  attention  and  on  the  assumption  that  my 

75  information  is  correct  I  take  it  the  Court  has  little  if 
any  experience  with  the  trial  of  a  case  of  this  type  so 

that  we  will  all  have  to  work  together  to  try  to  understand 
the  statute  and  its  meaning.  Maybe  the  Court  has  had 
some  experience. 

The  Judge :  I  have  not  tried  one  of  these  cases.  I  have 
studied,  so  far  as  I  have  had  time,  this  statute,  but  it  is  of 
course  new  ground  for  all  of  us. 

Mr.  Brill:  Well,  the  statute,  as  we  understand  it  pur¬ 
ports  to  authorize  the  United  States,  the  Respondent  in  this 
case,  to  require  a  person  or  a  company  like  the  Petitioner 
in  this  case,  after  the  completion  of  a  contract  for  the  erec¬ 
tion  of  buildings,  or  a  building  for  the  United  States 
through  one  of  its  agencies,  to  do  what  is  called  “Renego¬ 
tiate  the  profits.*  ’ 

First,  to  authorize  the  authority  to  set  up  to  do  the  rene¬ 
gotiation,  to  either  arrive  at  an  agreement  as  to  what  the 
profits  ought  to  have  been,  under  the  theory  of  the  statute, 
and  if  such  agreement  is  not  reached,  to  make  what  is  called 
a  unilateral  determination. 

The  statute  further  does  say  that  if  the  contractor,  situ¬ 
ated  as  is  the  Petitioner  in  this  case  is  not  satisfied  with 
the  unilateral  determination  the  contractor  has  a  remedy 
by  bringing  an  action  in  this  Court  to  redetermine  the  mat¬ 
ter  of  reasonable  profits  or  excessive  profits  de  novo. 

There  was  a  unilateral  determination  in  our  case 

76  entered  against  our  client  under  protest.  We  pro¬ 
tested  the  proceedings  all  of  the  way.  Entered  on 

the  renegotiation  proceeding  under  protest  intending  to, 
and  I  think,  successfully  preserving  our  rights  which  might 
conceivably  been  waived  by  voluntary  renegotiating  which 
we  I  never  did.  When  the  unilateral  determination  was 
made  we  protested  it  and  brought  this  suit  in  this  Court  as 
Petitioners. 
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The  first  instance  we  are  met  with  the  question  of  the 
constitutionality  of  the  statute  as  applied  to  the  contract, 
or  contracts,  in  this  case.  There  were  two  contracts;  one 
for  something  like  six  million  eight  hundred  thousand  dol¬ 
lars  entered  into  and  partially  performed  before  the  law 
was  passed.  By  that  I  mean  the  Renegotiation  Act,  and 
another  contract  of  some  eighty  thousand  dollars  entered 
into  after  the  Renegotiation  law  was  passed. 

Under  that  statute  the  contract,  in  the  amount  of  eighty 
thousand  dollars,  was  not  subject  to  renegotiation,  standing 
by  itself.  It  may  be  that  in  connection  with  another  con¬ 
tract  of  pretty  near  seven  million  dollars  the  situation  may 
be  different.  I  haven’t  made  up  my  mind  about  that,  but 
it  isn ’t  a  very  important  fact  in  this  case  yet.  I  understand 
from  Mr.  Winn  that  this  Court,  in  another  jurisdiction  has 
actually — 

The  Judge:  Let  me  interrupt  there,  Mr.  Brill.  I  take 
it  what  you  meant  with  reference  to  the  eighty  thous- 
77  and  dollar  contract  that  might  come  under  that  one 
hundred  thousand  dollar  limit. 

Mr.  Brill :  Yes,  it  might. 

The  Judge :  Go  ahead. 

Mr.  Brill:  With  respect  to  this  type  of  case  the  Court 
will  notice  that  in  our  pleading  we  raised  the  constitutional 
question  on  the  general  constitutional  grounds  set  forth  in 
our  petition  and  what  we  have  in  mind  are  two  questions, 
three  questions,  I  would  say. 

One,  is  the  Act  constitutional;  secondly,  if  it  is  constitu¬ 
tional  may  it  constitutionally  be  applied  retroactively  as  is 
being  attempted  in  this  instance;  thirdly,  assuming  that 
such  an  Act  may  be  made  constitutional,  whether  retroac¬ 
tively  or  otherwise,  is  it  unconstitutional  by  reason  of  lack 
of  adequate  standards  for  the  determination  of  the  ques¬ 
tions  of  fact. 

In  other  words,  does  one  have  his  day  in  court,  as  that 
expression  is  commonly  used,  under  the  regulations  pro- 
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vided  for  to  administer  the  Act  under  the  statute  itself? 
The  Court  admonished  us  here  the  other  day  to  stipulate 
as  many  of  the  facts  as  we  can  to  save  the  Court  going 
through  a  lot  of  books,  and  I  think  Mr.  Winn  and  I  have 
had  an  excellent  job.  We  have  agreed  on  stipulations 
which  we  will,  before  very  long,  cite  to  the  Court,  which 
eliminates  all  question  of  fact,  excepting  these  as  X  shall  at 
this  moment  state. 

One  question  of  fact  is  what  part  of  the  general 
78  office  expense  of  the  contractor  incurred  in  connec¬ 
tion  with  the  finishing  up  of  the  work  incident  to  the 
contract,  after  it  had  been  completed  and  incident  to  the  re¬ 
negotiation  proceeds,  ought  properly  be  taken  into  account 
by  this  Court  in  determining  the  ultimate  issue — of  what  is 
the  proper  amount  of  profit. 

The  Judge :  I  wish  you  would  read  that  last  statement. 
I  want  to  get  it  definitely  in  mind,  your  position,  as  you  go 
along.  Read  the  last  statement,  Mr.  Reporter. 

(That  part  of  the  statement  commencing  “We  have 
agreed  on  stipulations  which  we  will,  before  very  long,  cite 
to  the  Court/ ’  and  continuing  through  “of  what  is  the 
proper  amount  of  profit”  was  here  read  by  the  reporter  as 
recorded.) 

The  Judge :  Expenses  of  finishing  up  and  of  renegotia¬ 
tion  itself. 

Mr.  Brill :  For  example,  after  the  building  is  built  and 
accepted  there  is  a  great  deal  of  office  work  still  remaining 
to  be  done,  such  as,  making  reports  to  administrative  tri¬ 
bunals  concerning  employment  of  laborers  and  mechanics 
under  compensation  law,  adjustment  with  insurance  com¬ 
panies,  final  adjustments  with  subcontractors  and  clients  of 
one  kind  and  another,  making  reports  to  the  renegotiation 
authorities  as  required  by  the  statute,  conferring  here  in 
Chicago  and  Washington  with  renegotiation  incident  to  the 
renegotiation  proceedings  and  the  engaging  of  lawyers  to 
assist  in  that  work. 
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79  Things  of  that  type  are  not  included  in  the  stipula¬ 
tion  Mr.  Winn  and  I  made  with  respect  to  what  we 

call  the  job  cost  and  we  have  reserved  the  right  under  our 
stipulation  about  to  be  tendered  to  the  Court,  of  submitting 
to  the  Court  the  elements  of  cost  as  just  described  for  the 
Court's  consideration  if  the  Court  deems  them  proper  items 
to  take  into  account  in  determining  the  ultimate  question 
which  is  stated  as  follows :  if  the  Act  is  valid,  as  applied  to 
this  contract,  the  Court  is  therefore  under  the  duty  of  de¬ 
termining  whether  or  not  there  were  any  excess  profits,  as 
that  expression  is  defined  in  the  law,  and  if  so,  how  much 
they  were,  so  that  the  Court  will  have  before  it  the  question, 
with  respect  to  these  particular  items,  of  whether  or  not  to 
take  them  into  account  as  elements  of  cost  in  determining 
what  were  excess  profits,  if  any  there  were. 

Now,  Mr.  Winn  suggested  to  me  a  little  while  ago  as  I 
came  in  that  we  have  his  accountant  and  our  accountant 
over  the  week-end  or  maybe  tomorrow,  go  over  our  books 
with  respect  to  the  items  I  have  just  attempted  to  describe, 
and  agree  on  what  the  records  show. 

That  doesn't  determine  they  are  admissible  in  evidence, 
but  to  eliminate  from  the  Court's  problems  of  passing  on 
the  accuracy  of  the  figures  and  I  suppose  we  can  agree  on 
the  accuracy  of  those  figures  before  this  case  is  concluded 
to  avoid  bringing  in  the  records  themselves,  which  is  the 
way  I  want  to  try  the  case,  and  I  want  to  say  I  found 

80  Mr.  Winn  very  cooperative  in  eliminating  unimpor¬ 
tant  and  noncontroversial  matters,  so  that  the  Court 

can  have  the  heart  of  the  case  presented  to  it  without  ex¬ 
traneous  minor  problems. 

We  have  got  along  very  well  and  I  want  to  especially 
thank  Mr.  Winn.  He  has  been  very  fine  about  it. 

The  Judge:  Yes,  I  imagine  that  applies  to  all  of  you, 
because  in  all  these  cases  they  don't  involve  as  much  getting 
together  as  you  gentlemen  have  done. 

Mr.  Brill :  I  want  to — 
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Mr.  Winn:  Yonr  Honor,  this  is  a  mutual  admiration 
society.  I  want  to  say  it  takes  two  to  do  something  like 
that,  just  as  it  takes  two  to  make  a  bargain. 

The  Judge :  All  right.  Proceed. 

Mr.  Brill :  Now,  one  of  the  first  questions  we  will  reach 
is  upon  who  rests  the  burden  of  going  forward  with  the 
testimony.  The  statute  says  this  shall  be  a  trial  de  novo. 
It  has  been  our  opinion  right  along  that  that  must  mean  that 
the  government  must  come  in  here  and  prove  and  have  the 
burden  of  proving  that  our  profits  were  excessive.  I  know 
now  Mr.  Winn  has  a  different  point  of  view.  I  am  inclined 
to  believe  the  rules  of  this  Court,  adopted  since  the  Act  was 
passed,  indicate  the  attitude  of  this  Court  that  the  burden 
is  upon  the  Petitioner  here,  the  same  as  the  burden  would  be 
on  the  Petitioner  in  a  tax  matter.  That  is  the  way  I  read 
the  rules. 

Now,  I  should  like  to  raise  that  question  and  have 
81  it  passed  upon  and  I  don’t  want  to  do  it  in  a  manner 
!  so  as  to  require  me  to  take  the  risk  of  resting  as  I 
might  do  under  the  circumstances,  or  say,  “I  rest,”  or  “I 
refuse  to  proceed,”  and  then  Mr.  Winn  will  say,  “I  too  re¬ 
fuse  to  proceed,”  and  the  Court  then  either  throws  one  or 
the  other  out  of  Court,  and  the  job  would  be  done ;  and  one 
of  us  would  have  gambled  too  far. 

I  don’t  believe  I  am  required  to  take  that  risk — I  do  not 
wish  to  take  it — but  I  do  wish  to  raise  the  question  so  if  I 
can,  if  I  am  overruled,  take  a  proper  exception  and  preserve 
mv  client’s  rights,  and  the  question  I  am  presenting  to  the 
Court  with  this  statement  is  this:  is  it  this  Court’s  opinion, 
and  will  it  so  rule  now  that  I  have  raised  the  question  that 
the  burden  is  upon  the  Petitioner  to  prove  that  the  amount 
of  excessive  profits,  or  the  lack  of  excessive  profits?  I 
think  that  is  the  way  the  rules  seem  to  read;  and  I  would 
like  very  much  if  the  Court  would  indicate  his  views,  so 
that  we  may  take  an  exception  if  it  is  adverse  and  avoid  the 
risk  of  our  doing  it  the  other  way. 
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The  Judge :  If  you  have  nothing  else  by  way  of  opening 
statement  at  this  time — 

Mr.  Brill:  No — I  do  want  to  indicate  the  theory  upon 
which  to  present  our  evidence  but  I  don’t  want  to  start  on 
that  until  this  point  has  been  covered,  if  it  may  be  covered 
with  the  Court’s  approval. 

The  Judge:  I  will  hear  from  Mr.  Winn  on  that 

82  point  and  rule  on  it  now  before  you  go  ahead  with 
your  further  statement. 

Mr.  Winn:  May  it  please  the  Court,  I  think  there  was 
no  better  founded  rule  in  the  field  of  law — 

The  Judge :  Just  a  minute,  Mr.  Winn.  Go  ahead. 

Mr.  Winn :  I  think  there  is  no  better  founded  rule  in  the 
field  of  law  than  that  a  tribunal  has  the  power,  the  author¬ 
ity,  and  the  right  to  pass  rules  for  the  conduct  of  proceed¬ 
ings  before  it.  Pursuant  to  that  authority  this  Court  has 
adopted  in  renegotiation  cases,  Rule  64,  which  is  specifically 
applicable  to  those  renegotiation  cases. 

Paragraph  No.  1  of  that  rule  provides  on  page  21  of  the 
Court’s  rules,  “except  as  otherwise  prescribed  by  this  rule, 
proceedings  for  the  redetermination  of  excessive  profits  un¬ 
der  the  Renegotiation  Act  shall  be  governed  by  the  existing 
rules  of  practice  before  this  Court.” 

Referring  to  the  existing  rules  of  practice  we  find  Rule  32 
on  page  12  of  the  Court’s  rules.  Rule  32  provides,  “The 
burden  of  proof  shall  be  upon  the  Petitioner,  except  as  oth¬ 
erwise  provided  by  statute,  and  except  that  in  Tespect  to 
any  new  matter  pleaded  in  his  answer,  it  shall  be  upon  the 
Respondent” 

I  am  unable  to  find  any  provision  in  the  Renegotiation 
Act  of  1943,  Section  403(e)  and  (e)(1)  and  403(e)(2), 
which  are  those  provisions  of  the  Act  which  con- 

83  ferred  jurisdiction  upon  this  Court  to  redetermine 
the  amount  of  excess  profits  which  would,  by  any 

stretch  of  the  imagination,  shift  the  burden  from  the  Peti¬ 
tioner,  where  it  is  placed  by  the  Court’s  rules  to  the  Re¬ 
spondent. 
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The  effect,  then,  of  the  statnte,  and  of  the  rules  is  this :  an 
aggrieved  contractor  comes  into  this  Court  and  says,  “I 
have  been  injured  as  a  result  of  the  administrative  actions 
of  the  Secretary  of  War.  I  made  a  certain  amount  of  pro¬ 
fits  out  of  war  contracts.  The  Secretary  of  War  has  said 
that  a  certain  amount  of  that  profit  represents  an  excess 
profit  and  has  directed  me  to  refund  it  to  the  government.” 

The  Petitioner  knows  what  his  profits  are.  The  govern¬ 
ment  doesn’t  know.  The  Petitioner  told  the  Secretary  of 
War,  in  the  course  of  administrative  procedure  that  he  had 
certain  subsales,  that  those  subsales  cost  him  a  certain 
amount,  and  the  government,  in  reliance  upon  those  repre¬ 
sentations,  has  determined  that  those  representations,  being 
true,  the  excess  profits  amount  to  the  figures  stated  in  the 
determination.  So,  it  is  the  obligation  of  the  Petitioner 
first  in  this  Court  to  establish  his  gross  renegotiate  profits, 
what  they  were,  and,  by  the  phrase,  “ renegotiate  profits,” 
I  mean  profits  from  transactions  subject  to  renegotiation. 
That  is  purely  a  matter  of  accounting  information. 

As  Mr.  Brill  has  pointed  out  in  this  case,  that  informa¬ 
tion  has  been  stipulated,  so  that  there  is  then  before 
84  the  Court,  as  the  result  of  the  petition  of  the  con¬ 
tractor,  information  constituting  the  gross  renego¬ 
tiate  profits.  From  then  on  out  it  must  also  be  the  Peti¬ 
tioner’s  burden  to  establish  how  much  of  those  gross  rene¬ 
gotiate  profits  constitute  reasonable  profits,  or,  conversely, 
the  reciprocal  of  that,  how  much  of  those  profits  constitute 
excess  profits. 

The  amount  of  the  profits,  the  position  of  the  Petitioner 
as  to  the  reasonableness  of  all  or  any  portion  of  the  profits, 
is  necessarily  all  the  information,  and  which  is  peculiarly 
within  the  knowledge  of  the  Petitioner,  and  I  submit  to  the 
Court  that  the  intent  and  language  of  the  statute  are  carried 
out  by  the  intent  and  language  of  the  Court’s  rules.  And 
that  the  burden  is  upon,  and  properly  should  remain,  with 
the  Petitioner  in  these  cases. 
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Mr.  Brill :  Please  the  Court. 

The  Judge:  Mr.  Brill. 

Mr.  Brill :  The  counsel  clearly  made  a  distinction,  which 
I  think  is  important,  when  he  said  the  actual  facts  with  re¬ 
spect  to  the  cost  of  doing  the  work  are  part  of  the  records 
of  the  contractor  and  that  at  lease  he  implied,  there  was  no 
burden  on  the  contractor  to  produce  those  facts.  As  to  that 
part  of  our  problem  the  contractor  and  the  government 
have  agreed  upon  those  facts,  and  we  don’t  have  any  issue 
as  to  who  has  the  burden  of  proof  with  respect  to  those 
items,  but  it  remains  the  question  of  what  is  excess 
85  profit.  Now,  in  that  connection  I  want  to  say  a  thing 
or  two.  Counsel  has  not  referred  to  the  fact  that  the 
statute  which  set  up  this  Court  as  a  tribunal  and  which  re¬ 
ferred  to  this  Court  as  the  tribunal  to  try  the  issue  of  excess 
profit,  did  it,  as  is  the  general  opinion  to  put  a  prop  under 
the  statute  and  to  save  it  from  the  greater  risk  of  its  being 
declared  unconstitutional. 

It  created  a  forum  in  which  due  process  of  law  could  be 
had.  Certainly  the  renegotiation  proceeding  is  not  due 
process  of  law  and  nobody  will  claim  it  is.  The  purpose  of 
setting  up  this  Court  to  try  that  point  is  to  give  us,  to  that 
extent  at  least,  what  lawyers  refer  to  as  due  process. 

Now,  counsel  said  this  Court  like  other  courts  can  set  up 
rules.  Of  course,  the  Court  can,  but  it  can’t  make  a  rule  in 
derogation  of  established  principles  of  law.  For  example, 
could  the  District  Court  of  the  United  States  by  rule  pro¬ 
vide  that  a  man  accused  of  crime  shall  have  the  burden  of 
proving  his  innocence?  Could  the  District  Court  of  the 
United  States  by  rule  provide  that  a  man  who  is  sued  upon 
a  note  has  the  burden  of  proving  that  he  didn’t  owe  it  before 
the  proof  was  made  that  he  had  given  a  note  or  that  he  had 
a  debt?  In  other  words,  can  any  court  by  rules  ever  shift 
the  burden  of  proof  from  the  plaintiff  to  the  defendant  ex¬ 
cept  after  the  plaintiff  has  taken  certain  steps  to  the  point 
where  the  burden  may  be  said,  under  the  rules,  to  shift? 
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We  start  out  here  with  a  valid  contract,  a  contract 

86  under  which  this  Petitioner  proposed  in  writing  to 
build  certain  buildings  for  the  sum  of  six  or  seven 

million  dollars,  under  which  he  posted  a  surety  bond  that 
if  the  bid  was  accepted  and  he  failed  to  proceed  he  would 
pay  the  government  for  damages;  that  he  entered  into  a 
contract  in  writing,  after  competitive  bidding  with  the 
whole  world  in  a  position  to  bid  against  him,  one  of  whom 
did,  and  took  that  contract  and  agreed  to  build  it  for  that 
price  and  risked  his  capital  on  that  venture  and  obtained  a 
surety  bond  at  his  own  cost  to  guarantee  that  if  his  capital 
wasn’t  sufficient,  the  bonding  company  would  pay  the  dif¬ 
ference. 

With  that  contract  as  the  beginning  point,  can  any  Court 
by  rule  say  under  a  statute  which  requires  this  Court  to  try 
the  case  de  novo,  “ Well,  in  this  case  we  are  going  to  say  to 
you,  you  come  in  and  prove  you  didn’t  get  too  much”? 

Now,  that  is  a  question.  It  is  our  position,  in  all  due  re¬ 
spect  to  this  Court,  that  that  rule,  if  so  construed,  is  neces¬ 
sarily  invalid,  and  that  the  government  which  claims  and 
asserts  unilaterally  that  our  profits  are  excessive  ought  to 
come  in  and  tell  the  Court  why ;  that  there  ought  to  be  a  pre¬ 
sumption  that  a  contract  entered  into  in  writing  at  arms 
length,  under  which  the  contractor  earned  a  certain  amount 
of  money  was  a  fair  contract,  and  that  he  is  entitled  to  keep 
the  profits  he  earned,  and  if  somebody  asserts  the  contrary 
of  it  under  the  very  nature  of  things,  under  all  rules  of  the 
game  I  have  ever  heard  of,  come  in  and  prove  some 

87  reason  in  law  and  equity  why  some  part  of  that  profit 
should  be  returned. 

I  say  when  the  statute  said  this  Court  should  try  the  mat¬ 
ter  de  novo  I  think  the  expression  ought  to  be  construed 
like  it  is  here  in  our  Probate  Court  in  Hennepin  County, 
Minnesota,  or  every  other  probate  court.  The  Probate 
Court  tries  the  case  and  makes  a  decision  and  in  many  types 
of  decisions  either  party  has  a  right  to  appeal  it  to  the  Dis- 
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trict  Court  or  County  Court,  and  the  statute  says  the 
County  Court  shall  try  it  de  novo. 

That  has  been  construed  many  times  to  mean  to  disregard 
the  decision  of  the  lower  court  and  that  the  burden  of  proof 
remains  in  the  appellant  court  exactly  as  it  did  in  the  lower 
court.  Can  it  possibly  be  that  our  laws  have  reached  the 
point  where  the  government  says,  “You  earn  too  much 
profit,  as  we  claim,  and  if  you  won’t  give  it  back  to  us,  the 
amount  we  ask,  there  is  a  court  here  to  try  it  de  novo.  You 
go  to  that  court  and  prove  it  isn’t  too  much.” 

To  me,  that  sounds  shocking.  I  said  I  don’t  know,  but  I 
said  I  suspected  that  the  rule  as  it  reads,  indicates  this  was 
the  purpose  of  this  Court  in  preparing  that  rule.  Maybe  it 
was  and  maybe  it  wasn’t  I  am  assuming  it  was.  I  don’t 
want  to  pretend  it  doesn’t  look  like  that.  This  isn’t  analo¬ 
gous  to  a  tax  case.  It  is  an  entirely  different  breed  of  ani¬ 
mal,  and  we  ought  to  be  heard,  we  ought  to  be  permitted  to 
hear  just  what  the  government  has  to  say  about  our 
88  so-called  excess  profits,  why  they  think  they  are  ex¬ 
cess,  what  part  is  excess,  and  the  reason  therefor; 
and  then  we  can  meet  it  if  we  don’t  like  their  proof.  But 
to  come  in  and  say,  “This  is  a  new  situation  than  has  ever 
occurred  before  in  the  history  of  American  law.  We  are 
the  claimants,  but  you  come  in  and  prove  our  claim  is 
wrong.” 

If  that  is  the  law,  if  this  Court  says  so,  we  will  proceed 
on  that  assumption  with  proper  exception  which  we  hope 
the  Court  will  grant  to  us,  but  I  wanted  to  make  the  point 
clear  from  our  point  of  view. 

The  Judge:  Did  you  sit  in  the  Stein  case,  Mr.  Winn? 
I  direct  this  question  to  him  because  I  assume  you  did  not. 
Were  you  in  the  Stein  renegotiation  case? 

Mr.  Winn :  No,  sir,  I  was  not,  although  I  attended  many 
of  the  hearings. 

The  Judge :  Do  you  know  whether  this  question  was  pre¬ 
sented  and  argued  there? 
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Mr.  Winn:  To  my  knowledge  it  was  not  presented  so 
far  as  I  know.  However,  the  question  has  been  raised  be¬ 
fore,  before  Judge  Turner  in  Motion  Court  in  Washington 
on  several  occasions. 

Mr.  Brill:  I  want  to  add  one  thought  and  then  I  am 
through.  If  I  may,  I  want  to  suggest  this  consideration  to 
the  Court.  I  am  satisfied  from  the  records  and  the  Con¬ 
gressional  Debates  that  the  purpose  of  setting  up 

89  this  Court  as  the  tribunal  to  try  these  questions  de 
novo,  and  it  was  done  by  amendment,  was  done  so  for 

the  avowed  purpose  of  trying  to  make  certain  that  the  stat¬ 
ute  would  be  sustained  in  the  Supreme  Court.  If  this 
Court  should  rule  that  the  burden  of  law  is  upon  us,  as  Mr. 
Winn  says  it  ought  to  do,  I  honestly  believe  and  want  to  say 
to  the  Court  that  I  think  that,  more  than  anything  else, 
would  tend  to  weaken  that  prop  which  Congress  tried  to  put 
under  the  statute. 

The  Judge :  Well,  I  don’t  intend  to  say  much  in  passing 
upon  this  question.  I  think  perhaps  the  less  I  say  the  bet¬ 
ter.:  It  is  an  abstract  question  in  a  certain  sense.  I  will 
say  this ;  it  occurs  to  me  that  Congressional  history  might 
have  a  little  bearing  on  this  question.  As  I  remember  the 
history  of  this,  and  I  believe  I  do  in  this  particular  respect 
remember  it  accurately,  the  Senate  put  this  jurisdiction  in 
the  Court  of  Claims,  and  I  am  sorry  it  didn’t  remain  there 
so  we  wouldn’t  have  to  bother  with  it.  Now  that,  for  rea¬ 
sons  I  don’t  need  to  dilate  upon,  indicates  to  me  a  little  light 
perhaps  in  ruling  on  this  matter.  It  is  an  interesting  ques¬ 
tion,  but  I  believe  that  it  is  the  sense  of  this  Court,  with 
these  rules,  of  course,  passed  on  constantly,  that  the  burden 
is  on  the  Petition,  and  I  will  so  rule,  to  which  you  have  your 
exception. 

Mr.  Brill :  Thank  you.  Now,  with  respect — 

The  Judge :  In  saying  what  I  did  with  respect  to 

90  not  having  to  bother  with  these  cases,  I  merely  mean 
we  have  a  big  burden,  a  great  big  backlog  of  tax 
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cases,  and  we  would  have  plenty  to  do  without  renegotiation 
cases. 

Mr.  Brill:  With  respect  to  the  constitutional  question,  I 
will  say  frankly  to  the  Court  that  when  we  raised  the  con¬ 
stitutional  issues  in  our  pleading  we  did  it  because  we  feel 
that  if  we  fail  to  do  so,  we  might,  by  some  unintentional  re¬ 
sult  of  that  failure,  be  held  to  have  waived  the  constitu¬ 
tional  defense  if  and  when  the  time  came  that  a  determina¬ 
tion  became  final,  and  the  United  States  brought  suit  to  en¬ 
force  a  determination;  and  not  because  we  thought  this 
Court  would  try  that  issue.  We  are  prepared  to  try  it  here 
if  this  Court,  as  we  understand  it,  has  already  done  in  the 
Sein  case  indicates  a  policy  to  try  and  determine  the  con¬ 
stitutional  issue  as  well  as  the  issue  of  fact  with  regards 
to  what  is  the  amount,  if  any,  of  excess  profit.  I  don’t  find 
any  express  language  in  the  statute,  by  which  this  Court  is 
delegated  the  power  to  pass  upon  the  constitutional  ques¬ 
tion,  and  I  don’t  mean  to  imply  this  Court  doesn’t  have  the 
right  to — I  just  don’t  know. 

Again,  I  feel  that  I  should  raise  the  question,  and  for  this 
Court  to  indicate  that  it  is  its  policy  to  try  the  constitu¬ 
tional  issues  as  well  as  the  questions  of  fact  and  law  outside 
of  the  constitutional  issues. 

The  Judge :  Are  you  gentlemen  familiar  with  the 
91  Bodell  Manlove  case  in  the  Ninth  Circuit  where  they 
upheld  the  constitutionality? 

Mr.  Brill :  Yes,  I  am. 

Mr.  Winn :  Yes,  I  am. 

The  Judge:  Did  they  say  anything  about  our  having 
passed  upon  it? 

Mr.  Winn :  No,  your  Honor.  There  is  however  a  deci¬ 
sion  in  the  Circuit  Court  of  Appeals  of  the  District  which 
was  handed  down  a  very  few  days  after  I  left  Washington 
and  probably  after  this  Court  left  Washington  which  fol¬ 
lowed  the  Stein  decision,  which  shed  a  great  deal  of  light 
on  this  question.  The  first  decision  was  Electric  Motor 
case,  which  said  that  the  Court  of  Appeals  of  the  District, 
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contract  No.  W-1088  eng.  1638,  together  with  an  original 
copy  of  said  contract,  are  attached  hereto  and  made  a  part 
hereof  and  marked  “Exhibit  1.” 

7.  Contract  No.  W-1088  eng.  1542  was  entered  into  during 
the  month  of  October,  1942. 

8.  That  said  M.  A.  Floyd  had  entered  into  a  profit  shar¬ 
ing  employment  contract  with  the  Ring  Construction  Cor¬ 
poration  under  date  of  June  3, 1941,  which  contract  was  in 
full  force  and  effect  during  the  estimating  prior  to,  and 
performance  by  Ring  Construction  Corporation  pursuant 
to  the  contracts  on  the  Camp  McCoy  job.  Floyd  had  been 
working  for  Ring  Construction  Corporation  under  sub¬ 
stantially  similar  contracts  since  June,  1939. 

9.  That  said  A.  I.  Wiik  was  employed  by  the  Ring  Con¬ 
struction  Corporation  under  a  profit  sharing  employment 

contract  with  the  Ring  Construction  Corporation 
95  under  date  of  June  16,  1939  which  was  in  full  force 
and  effect  during  the  estimating  prior  to,  and  per¬ 
formance  by  the  Ring  Construction  Corporation  pursuant 
to  the  contracts  on  the  Camp  McCoy  job.  Wiik  had  been 
working  for  Ring  Construction  Corporation  under  sub¬ 
stantially  similar  contracts  since  1934. 

10.  By  the  terms  of  these  contracts  these  said  two 
employees  were  each  to  receive  ten  per  cent,  of  the  profit 
earned  by  Ring  Construction  Corporation  from  jobs  esti¬ 
mated  and  superintended  by  said  employees,  respectively. 

11.  Both  the  said  Wiik  and  the  said  Floyd  had  partici¬ 
pated  in  estimating  the  Camp  McCoy  work  and  bids  thereon 
and  it  was  agreed  by  and  between  the  Ring  Construction 
Corporation,  on  the  one  hand,  and  the  said  Wiik  and  the 
said  Floyd,  on  the  other,  that  in  determining  their  respec¬ 
tive  shares  of  the  profits  on  said  work,  that  the  following 
arrangement  should  be  in  effect,  to-wit :  That  Wiik  should 
supervise  Area  E  and  Floyd  should  supervise  Area  C  and 
that  for  the  purpose  of  adjusting  their  profits,  Floyd  should 
receive  ten  per  cent,  of  sixty  per  cent,  of  the  profits  on 
both  Areas  and  Wiik  should  receive  ten  per  cent,  of  forty 
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per  cent,  of  the  profits  on  both  Areas.  The  material  por¬ 
tions  of  the  contracts  between  Ring  Construction  Corpo¬ 
ration  and  said  Floyd  and  said  Wiik  relating  to  the  matter 
of  calculation  of  profits  are  as  follows: 

“Net  profits  as  used  here  in  is  understood  and  agreed 
to  be  the  difference  between  the  contractors  price 

96  and  the  total  cost  of  labor,  materials,  subcontracts, 
insurance  and  social  security  taxes  and  all  special 

taxes  that  may  be  imposed  by  the  State,  in  other  words, 
all  licenses,  permits  and  taxes  to  be  paid  from  this  project 
except  the  United  States  Federal  Income  Tax  only ;  freight 
and  cartage,  telephone  and  telegrams,  hotel  rooms  or  office 
at  the  job.  Itemized  transportation  expenses  which  is 
definitely  incurred  in  securing  the  award  of  any  such  con¬ 
tracts  or  which  are  necessarily  incurred  in  connection  with 
the  supervision  of  the  job  after  award.  Any  equipment 
placed  on  the  job  is  to  be  charged  as  expense  at  the  pre¬ 
vailing  rental  rate  in  the  locality  of  the  job  or  job  depre¬ 
ciation  depending  on  which  is  the  lesser.  All  expenditures 
made  by  the  Minneapolis  office  such  as  freight,  stamps  and 
telephones  directly  in  connection  with  the  job  that  I  am 
supervising  will  be  charged  against  the  job  cost.  This 
job  will  reimburse  Ring  Construction  Corporation  offices 
and  expenditures  as  outlined  above.’ * 

12.  It  is  further  stipulated  between  the  parties  hereto 
that  amount  of  compensation  which  M.  A.  Floyd  and  A. 
I.  Wiik  are  entitled  to  under  their  respective  contracts 
without  giving  effect  to  renegotiation  of  Petitioner  pur¬ 
suant  to  the  Renegotiation  Statutes  is  as  follows : 

M.  A.  Floyd  —  $110,275.32 
A.  L  Wiik  —  $102,388.91 

13.  Said  contracts  of  employment  between  the  Ring 

97  Construction  Corporation  and  the  said  Wiik  and  the 
said  Floyd  were  both  approved  by  the  Salary  Sta¬ 
bilization  Unit  of  the  Treasury  Department  of  the  United 
States  on  March  9,  1943,  although  the  Respondent  denies 
the  materiality  of  this  fact. 
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Mr.  Winn:  To  my  knowledge  it  was  not  presented  so 
far  as  I  know.  However,  the  question  has  been  raised  be¬ 
fore,  before  Judge  Turner  in  Motion  Court  in  Washington 
on  several  occasions. 

Mr.  Brill:  I  want  to  add  one  thought  and  then  I  am 
through.  If  I  may,  I  want  to  suggest  this  consideration  to 
the  Court.  I  am  satisfied  from  the  records  and  the  Con- 
1  gressional  Debates  that  the  purpose  of  setting  up 

89  1  this  Court  as  the  tribunal  to  try  these  questions  de 
1  novo,  and  it  was  done  by  amendment,  was  done  so  for 

the  avowed  purpose  of  trying  to  make  certain  that  the  stat¬ 
ute  would  be  sustained  in  the  Supreme  Court.  If  this 
Court  should  rule  that  the  burden  of  law  is  upon  us,  as  Mr. 
Winn  says  it  ought  to  do,  I  honestly  believe  and  want  to  say 
to  the  Court  that  I  think  that,  more  than  anything  else, 
would  tend  to  weaken  that  prop  which  Congress  tried  to  put 
under  the  statute. 

The  Judge:  Well,  I  don’t  intend  to  say  much  in  passing 
upon  this  question.  I  think  perhaps  the  less  I  say  the  bet¬ 
ter.  It  is  an  abstract  question  in  a  certain  sense.  I  will 
say  this ;  it  occurs  to  me  that  Congressional  history  might 
have  a  little  bearing  on  this  question.  As  I  remember  the 
history  of  this,  and  I  believe  I  do  in  this  particular  respect 
remember  it  accurately,  the  Senate  put  this  jurisdiction  in 
the  Court  of  Claims,  and  I  am  sorry  it  didn’t  remain  there 
so  we  wouldn’t  have  to  bother  with  it.  Now  that,  for  rea¬ 
sons  I  don’t  need  to  dilate  upon,  indicates  to  me  a  little  light 
perhaps  in  ruling  on  this  matter.  It  is  an  interesting  ques¬ 
tion,  but  I  believe  that  it  is  the  sense  of  this  Court,  with 
these  rules,  of  course,  passed  on  constantly,  that  the  burden 
is  on  the  Petition,  and  I  will  so  rule,  to  which  you  have  your 
exception. 

Mr.  Brill :  Thank  you.  Now,  with  respect — 

The  Judge :  In  saying  what  I  did  with  respect  to 

90  not  having  to  bother  with  these  cases,  I  merely  mean 
we  have  a  big  burden,  a  great  big  backlog  of  tax 
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cases,  and  we  would  have  plenty  to  do  without  renegotiation 
cases. 

Mr.  Brill :  With  respect  to  the  constitutional  question,  I 
will  say  frankly  to  the  Court  that  when  we  raised  the  con¬ 
stitutional  issues  in  our  pleading  we  did  it  because  we  feel 
that  if  we  fail  to  do  so,  we  might,  by  some  unintentional  re¬ 
sult  of  that  failure,  be  held  to  have  waived  the  constitu¬ 
tional  defense  if  and  when  the  time  came  that  a  determina¬ 
tion  became  final,  and  the  United  States  brought  suit  to  en¬ 
force  a  determination;  and  not  because  we  thought  this 
Court  would  try  that  issue.  We  are  prepared  to  try  it  here 
if  this  Court,  as  we  understand  it,  has  already  done  in  the 
Sein  case  indicates  a  policy  to  try  and  determine  the  con¬ 
stitutional  issue  as  well  as  the  issue  of  fact  with  regards 
to  what  is  the  amount,  if  any,  of  excess  profit.  I  don’t  find 
any  express  language  in  the  statute,  by  which  this  Court  is 
delegated  the  power  to  pass  upon  the  constitutional  ques¬ 
tion,  and  I  don’t  mean  to  imply  this  Court  doesn’t  have  the 
right  to — I  just  don’t  know. 

Again,  I  feel  that  I  should  raise  the  question,  and  for  this 
Court  to  indicate  that  it  is  its  policy  to  try  the  constitu¬ 
tional  issues  as  well  as  the  questions  of  fact  and  law  outside 
of  the  constitutional  issues. 

The  Judge :  Are  you  gentlemen  familiar  with  the 
91  Bodell  Manlove  case  in  the  Ninth  Circuit  where  they 
upheld  the  constitutionality? 

Mr.  Brill :  Yes,  I  am. 

Mr.  Winn :  Yes,  I  am. 

The  Judge:  Did  they  say  anything  about  our  having 
passed  upon  it? 

Mr.  Winn:  No,  your  Honor.  There  is  however  a  deci¬ 
sion  in  the  Circuit  Court  of  Appeals  of  the  District  which 
was  handed  down  a  very  few  days  after  I  left  Washington 
and  probably  after  this  Court  left  Washington  which  fol¬ 
lowed  the  Stein  decision,  which  shed  a  great  deal  of  light 
on  this  question.  The  first  decision  was  Electric  Motor 
case,  which  said  that  the  Court  of  Appeals  of  the  District, 
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which  is  the  equivalent  of  a  Circuit  Court  of  Appeals, 
would  entertain  an  appeal  from  this  Court  on  the  question 
of  this  Court’s  ruling  on  its  own  jurisdiction. 

The  Judge :  I  am  familiar  with  that. 

Mr.  Winn :  That  was  followed  by  the — 

Mr.  Brill :  Jurisdiction  with  regard  to  a  a  constitutional 
question? 

Mr.  Winn :  That  was  followed  by  the  Waterman  case — 

The  Judge :  I  have  that  before  me. 

Mr.  Winn:  Which  held  that  the  administrative  redress 
of  the  contractor  concluded  an  appeal  to  the  Tax  Court  in 
a  renegotiation  case  even  though  the  contractor  took 
92  the  position  that  there  was  a  question  of  law  involved 
rather  than  the  determination  of  excess  profit,  which 
question  of  law  the  Tax  Court  was  not  empowered  by  law 
to  pass  on. 

Subsequent  to  that  and  in  line  with  the  Electric  Motor 
and  Waterman  cases  the  Court  of  Appeals  of  the  District 
again  handed  down  a  decision  in  which  it  said  that  a  con- 
ractor  who  had  not  raised  the  constitutional  question  in  a 
Tax  Court  in  a  renegotiation  case  had  not  exhausted  his 
administrative  Tedress.  Does  the  Court  have  that  decision 
before  him? 

The  Judge:  I  do  not  have  the  last  one.  I  have  the  Bo- 
dell  case  and  the  Manlove  case.  I  knew  there  was  a  deci¬ 
sion  but  I  did  not  know  the  name  of  it  I  think  it  came 
down  after  I  started  to  Denver. 

Mr.  Winn :  Certainly  the  effect  of  that  decision  is  that  of 
the  question  of  constitutionality  is  not  here  raised  the  ad¬ 
ministrative  redress  has  not  been  so  exhausted  as  to  confer 
equity  jurisdiction  in  an  injunction  suit. 

Mr.  Brill :  I  thought  that  meant  in  the  petition,  and  it 
doesn’t  mean  this  Court  will  try  that  constitutional  issue? 

The  Judge :  We  have  tried  that  issue  in  tax  cases,  and  I 
rule,  rightly  or  wrongly,  that  you  are  at  trial  here  and  you 
have  your  exception. 
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Mr.  Brill:  The  Petitioner  and  Respondent  have  made 
the  following  stipulation:  It  is  hereby  stipulated  by  and 
between  the  parties  hereto  through  their  respective 

93  counsel  of  Tecord  as  follows : 

1.  The  Petitioner  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  State  of  Maryland 
with  its  principal  office  and  place  of  business  in  the  City  of 
Minneapolis,  Hennepin  County,  State  of  Minnesota  and 
authorized  to  do  business  in  the  State  of  Minnesota,  the 
State  of  Wisconsin  and  elsewhere  and  that  all  of  said  facts 
were  true  at  the  time  the  work  was  being  done  under  the 
contracts  involved  herein  and  since  that  time. 

2.  The  total  job  receipts  on  the  jobs  involved  herein  are 
as  follows: 

(a)  Contract  No.  W-1088  eng.  1638 _ $6,838,412.21 

(b)  Contract  No.  W-1088  eng.  1542 _ $  80,576.30 

3.  The  total  of  said  two  sums  was  paid  to  the  Ring  Con¬ 
struction  Corporation  by  the  Government  for  the  full  per¬ 
formance  of  the  contracts  performed,  to-wit:  the  sum  of 
$6,918,988.51. 

4.  The  actual,  allowable  and  reasonable  job  costs  on  said 
two  jobs  incurred  by  the  said  Ring  Construction  Corpora¬ 
tion  as  determined  by  an  investigation  made  by  said  coun¬ 
sel  with  the  assistance  of  competent  accountants  (exclusive 
of  compensation  paid  or  incurred  to  M.  J.  Ring,  Martin 
Ring,  M.  A.  Floyd,  and  A.  I.  Wiik;  exclusive  of  Wisconsin 
Income  Taxes  and  interest  thereon;  exclusive  of  Federal 

Income  Taxes  and  interest  thereon;  and  exclusive  of 

94  profit)  is  the  total  sum  of  $4,936,172.52. 

5.  It  is  further  stipulated  that  included  in  the  job 
cost  above  provided  for  is  the  sum  of  $2,949,706.03  paid  by 
the  Petitioner  to  subcontractors  for  work  done  by  such  sub¬ 
contractors  in  connection  with  the  performance  by  Peti¬ 
tioner  of  the  Camp  McCoy  work. 

6.  The  work  covered  by  contract  No.  W-1088  eng.  1636 
is  described  in  the  specifications  as  in  Area  C  and  Area 
E  of  Camp  McCoy,  Wisconsin,  and  the  specifications  on 
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contract  No.  W-1088  eng.  1638,  together  with  an  original 
copy  of  said  contract,  are  attached  hereto  and  made  a  part 
hereof  and  marked  “Exhibit  1.” 

7.  Contract  No.  W-1088  eng.  1542  was  entered  into  during 
the  month  of  October,  1942. 

8.  That  said  M.  A.  Floyd  had  entered  into  a  profit  shar¬ 
ing  employment  contract  with  the  Ring  Construction  Cor¬ 
poration  under  date  of  June  3, 1941,  which  contract  was  in 
full  force  and  effect  during  the  estimating  prior  to,  and 
performance  by  Ring  Construction  Corporation  pursuant 
to  the  contracts  on  the  Camp  McCoy  job.  Floyd  had  been  - 
working  for  Ring  Construction  Corporation  under  sub¬ 
stantially  similar  contracts  since  June,  1939. 

9.  That  said  A.  I.  Wiik  was  employed  by  the  Ring  Con¬ 
struction  Corporation  under  a  profit  sharing  employment 

contract  with  the  Ring  Construction  Corporation 
95  under  date  of  June  16,  1939  which  was  in  full  force 
and  effect  during  the  estimating  prior  to,  and  per¬ 
formance  by  the  Ring  Construction  Corporation  pursuant 
to  the  contracts  on  the  Camp  McCoy  job.  Wiik  had  been 
working  for  Ring  Construction  Corporation  under  sub¬ 
stantially  similar  contracts  since  1934. 

10.  By  the  terms  of  these  contracts  these  said  two 
employees  were  each  to  receive  ten  per  cent,  of  the  profit 
earned  by  Ring  Construction  Corporation  from  jobs  esti¬ 
mated  and  superintended  by  said  employees,  respectively. 

11.  Both  the  said  Wiik  and  the  said  Floyd  had  partici¬ 
pated  in  estimating  the  Camp  McCoy  work  and  bids  thereon 
and  it  was  agreed  by  and  between  the  Ring  Construction 
Corporation,  on  the  one  hand,  and  the  said  Wiik  and  the 
said  Floyd,  on  the  other,  that  in  determining  their  respec¬ 
tive  shares  of  the  profits  on  said  work,  that  the  following 
arrangement  should  be  in  effect,  to- wit :  That  Wiik  should 
supervise  Area  E  and  Floyd  should  supervise  Area  C  and 
that  for  the  purpose  of  adjusting  their  profits,  Floyd  should 
receive  ten  per  cent,  of  sixty  per  cent,  of  the  profits  on 
both  Areas  and  Wiik  should  receive  ten  per  cent,  of  forty 
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per  cent,  of  the  profits  on  both  Areas.  The  material  por¬ 
tions  of  the  contracts  between  King  Construction  Corpo¬ 
ration  and  said  Floyd  and  said  Wiik  relating  to  the  matter 
of  calculation  of  profits  are  as  follows: 

“Net  profits  as  used  here  in  is  understood  and  agreed 
to  be  the  difference  between  the  contractors  price 

96  and  the  total  cost  of  labor,  materials,  subcontracts, 
insurance  and  social  security  taxes  and  all  special 

taxes  that  may  be  imposed  by  the  State,  in  other  words, 
all  licenses,  permits  and  taxes  to  be  paid  from  this  project 
except  the  United  States  Federal  Income  Tax  only;  freight 
and  cartage,  telephone  and  telegrams,  hotel  rooms  or  office 
at  the  job.  Itemized  transportation  expenses  which  is 
definitely  incurred  in  securing  the  award  of  any  such  con¬ 
tracts  or  which  are  necessarily  incurred  in  connection  with 
the  supervision  of  the  job  after  award.  Any  equipment 
placed  on  the  job  is  to  be  charged  as  expense  at  the  pre¬ 
vailing  rental  rate  in  the  locality  of  the  job  or  job  depre¬ 
ciation  depending  on  which  is  the  lesser.  All  expenditures 
made  by  the  Minneapolis  office  such  as  freight,  stamps  and 
telephones  directly  in  connection  with  the  job  that  I  am 
supervising  will  be  charged  against  the  job  cost.  This 
job  will  reimburse  Ring  Construction  Corporation  offices 
and  expenditures  as  outlined  above.’ 9 

12.  It  is  further  stipulated  between  the  parties  hereto 
that  amount  of  compensation  which  M.  A.  Floyd  and  A. 
I.  Wiik  are  entitled  to  under  their  respective  contracts 
without  giving  effect  to  renegotiation  of  Petitioner  pur¬ 
suant  to  the  Renegotiation  Statutes  is  as  follows : 

M.  A.  Floyd  —  $110,275.32 
A.  L  Wiik  —  $102,388.91 

13.  Said  contracts  of  employment  between  the  Ring 

97  Construction  Corporation  and  the  said  Wiik  and  the 
said  Floyd  were  both  approved  by  the  Salary  Sta¬ 
bilization  Unit  of  the  Treasury  Department  of  the  United 
States  on  March  9,  1943,  although  the  Respondent  denies 
the  materiality  of  this  fact. 
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14.  The  compensation  earned  by  A.  I.  Wiik  and  M.  A. 
Floyd  for  the  year  1936  to  1941,  inclusive,  is  as  follows: 
(the  compensation  in  all  years  was  based  upon  a  profit 
sharing  employment  contract  giving  these  individuals  ten 
per  cent,  of  the  net  profit  for  their  respective  jobs) 


A.  I.  Wiik 

M.  A.  Floyd 

1936 

$2,400.00 

1937 

$3,000.00 

1938 

$13,891.75 

1939 

$2,400.00 

$18,238.55 

1940 

$3,400.00 

1941 

$16,400.00 

$29,322.28 

15.  The  contract  sales  and  job  profit  of  Ring  Construc¬ 
tion  Corporation  for  the  years  1938  to  1941,  inclusive,  is 


as  follows: 


Tear  Ended 

Contract  Sales 

Job  Profit 

1938 

$1,286,000 

$111,000 

1939 

$  239,000 

$  13,000 

1940 

$1,336,000 

$153,000 

1941 

$1,804,000 

$269,000 

Total 

$4,665,000 

$546,000 

98  i  16.  That  the  stipulation  hereinbefore  set  forth 
i  with  respect  to  total  job  costs  with  certain  excep¬ 
tions  above  set  forth  are  not  intended  to  cover,  but  actually 
exclude,  the  following  items :  The  expense  to  the  Petitioner 
of  carrying  on  Renegotiation  proceedings;  the  expense  of 
Petitioner  in  furnishing  reports  in  carrying  on  negotiations 
with  insurance  companies.  Governmental  agencies  in  the 
field  of  compensation  insurance  and  the  like,  carrying  on 
negotiations  and  making  settlements  with  material  men 
and  subcontractors  after  the  job  was  completed.  It  is 
agreed  that  the  Respondent  does  not  concede  that  any 
such  items  are  material  to  the  issues  in  this  case,  but 
Petitioner  shall  have  the  right  to  submit  the  same  to  the 
Court  for  its  consideration  if  the  Court  will  receive  the 
same. 
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That  completes  our  agreement.  Now,  I  will  give  the 
Court — one  word  we  agreed  we  might  change,  and  I  have 
done  it.  I  will  be  sure  it  is  on  the  Court’s  copy.  I  will 
change  it  on  your  copy  and  I  will  change  it  on  the  Court’s 
copy. 

The  Clerk:  Best  put  that  in  ink,  Mr.  Brill. 

Mr.  Winn :  I  suggest  you  give  it  to  the  reporter  also. 

Mr.  Brill :  I  can  see  how  we  might  have  spent  a  month 
trying  these  issues  that  we  have  settled  very  easily.  I 
have  been  on  many  of  these  contract  cases  and  I  know  how 
long  it  might  have  been. 

99  The  Judge :  It  certainly  would  have  taken  a  good 
while. 

Mr.  Brill :  I  believe  the  Court  should  have  the  original. 

The  Judge:  File  the  original  and  after  you  have  filed 
it,  the  original,  I  may  use  that.  The  original  is  now  ready 
for  filing? 

Mr.  Winn:  We  are  perfectly  willing  to  file  it  or  have 
it  in  the  record  as  read  by  counsel  as  an  oral  stipulation. 

The  Judge:  File  the  stipulation,  Mr.  Counsel,  and  the 
facts  therein  set  forth  will  be  received  in  evidence. 

Mr.  Winn:  I  will  sign  it,  Mr.  Brill. 

Mr.  Brill:  The  exhibit  referred  to  there,  your  Honor, 
consists  of  contract  and  specifications  on  the  large  job, 
exclusive  of  the  eighty-thousand  dollar  one,  and  we  are 
looking  for  the  contract  for  the  eighty-thousand  dollar 
item,  and  will  file  that  as  soon  as  we  can  secure  it.  At  the 
moment  I  can’t  lay  my  hands  on  it.  I  doubt  if  it  is  very 
material,  but  I  have  here  the  original  contract  on  the  large 
job  together  with  the  specifications  which  form  part  of 
that  contract,  the  material  portions  of  it,  of  course,  and  I 
should  like  to  have  that  marked  and  received  as  part  of 
that  stipulation. 

The  Judge:  The  stipulation  provides  it  shall  be  re¬ 
ceived,  as  I  understand  it? 

Mr.  Brill:  Yes. 
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100  The  Judge:  Very  well.  Mark  it  as  Joint  Exhibit 
1-A. 

The  Clerk:  In  evidence,  your  Honor? 

The  Judge:  In  evidence. 

Mr.  Winn:  Please  the  Court,  it  is  referred  to  in  the 
stipulation  as  Petitioner’s  Exhibit  1. 

The  Judge :  However,  it  is  referred  to  in  the  stipulation 
as  Petitioner’s  Exhibit  1,  and  it  is  received  in  evidence. 
As  a  matter  of  fact  it  has  already  been  stipulated  in 
evidence  by  the  stipulation. 

(The  contract  referred  to  was  marked  Petitioner’s  Ex¬ 
hibit  No.  1,  and  was  received  in  evidence.) 

Mr.  Brill:  I  suppose  I  may  use  it  freely  during  the 
trial? 

The  Judge :  Yes,  of  course. 

Mr.  Brill:  What  are  the  practices  here?  Suppose  I 
want  to  use  it  over  the  week-end,  do  I  ask  the  Court’s 
permission,  then  with  counsel’s  consent — 

The  Judge:  We  will  consider  that.  We  try  cases  in 
forty-seven  or  forty-eight  cities  and  have  to  be  rather 
jealous  of  what  happens  to  the  record,  otherwise  they 
would  be  scattered  from  Seattle  to  Miami. 

Mr.  Brill:  This  particular  exhibit  is  an  exhibit  in  an¬ 
other  law  suit  and  Judge  Joyce,  of  the  United  States 
District  Court,  loaned  it  to  me  so  that  I  might  use  it  here. 
It  would  be  quite  a  bother  to  photostat  that  whole 

101  thing  and  I  have  given  Judge  Joyce’s  clerk  a  receipt 
for  it  and  it  is  marked  as  an  exhibit  in  the  other 

lawsuit. 

The  Judge:  I  won’t  take  his  records.  I  had  that  offer 
made  in  a  case  just  previous  to  this  one,  but  this  case  is 
so  voluminous  I  hesitate  to  have  either  or  both  sides  get 
a  copy  of  it. 

Mr.  Brill:  I  think  we  are  going  to  have  the  material 
portion  of  it  read  into  the  record  as  we  go  along.  I  think 
that  is  all  anybody  wants,  and  if  we  find  that  is  all  we  will 
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remove  the  exhibit^  but  if  it  isn’t  so  material  the  Court 
will  consider  it  at  that  time. 

The  Judge:  Yes.  I  hope  you  won’t  read  too  much  into 
the  record..  We  will  work  it  out  so  you  won’t  have  to 
copy  it.  I  will  receive  it  in  evidence  on  the  statement  you 
made  since  I  told  the  Clerk  to  mark  it  in  evidence  we  will 
consider  it  in  evidence,  but  not  take  it  away  from  the  other 
court,  and  we  will  have  to  arrange  some  way  for  you  to 
get  the  benefit  of  it  here,  if  possible,  without  copying  it. 
We  will  consider  that  later. 

Mr.  Brill:  Thank  you,  very  much. 

The  Judge :  We  will  not  take  physical  possession  of  it 
away  from  the  other  court,  however. 

Mr.  Brill:  Normally,  in  the  trial  of  a  lawsuit,  the  con¬ 
stitutional  objection  to  the  claim — it  is  pretty  hard  for  me 
to  talk  about  a  claim  but  that  is  what  I  am  really 
102  talking  about — the  claim  of  the  government  to  re¬ 
fund  the  excess  profits.  It  is  pretty  difficult  to  talk 
about  it  at  any  time  except  at  the  opening  of  the  trial,  and 
it  is  our  purpose  to  raise  the  constitutional  question  imme¬ 
diately  before  we  go  into  the  merits  of  this  case.  Now,  I 
understand  Mr.  Winn — that  is  Mr.  Winn  expects  to  take 
testimony  of  certain  facts  which  have  a  bearing,  in  his 
opinion,  on  the  constitutional  issue,  and  that  he  expects 
to  take  that  testimony  in  Washington  at  a  later  date  agree¬ 
able  to  the  Court  and  everybody,  satisfactory  to  me,  and 
I  am  sure  he  wants  to  be  fair  about  it 

Now,  if  we  can  have  an  understanding — I  don’t  like  to 
talk  about  having  an  understanding  with  the  Court,  but  it 
may  raise  the  constitutional  question  with  the  same  force 
and  effect  as  though  we  did  it  at  the  close  of  the  case  and 
then  we  can  go  into  the  matter  when  Mr.  Winn  presents 
his  matter  in  Washington.  It  all  ought  to  be  done  at  the 
same  time. 

The  Judge:  I  would  think  so.  Do  you  have  any  objec¬ 
tion  to  that  way  of  handling  it,  Mr.  Winn? 
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Mr.  Winn:  I  have  no  objection,  that  is,  facts  which 
bear  on  the  constitutionality  alone  as  distinguished  from 
the  burden  of  proof  so  far  as  the  merits  of  the  case  is 
concerned  which  have  already  been  ruled  on  by  the  Court. 

The  Judge :  Very  well,  we  have  it  that  way. 

Mr.  Brill :  That  gets  us  down  to  the  heart  of  this 

103  lawsuit,  and  that  is  the  rules  which  are  set  out  in 
'  the  statute  for  the  guidance  of  the  Court  in  deter¬ 
mining  what,  if  any,  excess  profits  exist  in  this  case.  I 
said,  set  out  in  the  statute — set  out  in  the  regulations  made 
pursuant  to  the  statute.  The  regulations  read  as  follows, 
and  I  have  a  copy  in  my  hand  here.  I  am  going  to  read 
from  it  to  make  certain  we  are  all  moving  along  the  same 
road  and  have  the  same  problem  in  mind.  The  regulations 
say,  “In  determining  excess  profits  there  shall  be  taken 
into  consideration  the  following  factors: 

“1.  Efficiency  of  contractor,  with  particular  regard  to 
the  attainment  of  quality  and  quantity,  production,  reduc¬ 
tion  of  costs,  and  economy  in  the  use  of  material,  facilities 
and  manpower. 

“2.  Reasonableness  of  costs  and  profits  with  particular 
regard  to  volume  of  production,  normal  pre-war  earnings 
and  comparison  of  war  and  peacetime  profits. 

“3.  Amount  and  source  of  public  and  private  capital 
employed  and  net  worth. 

“4.  Extent  of  risk  assumed  including  the  risk  incident 
to  recent  pricing  policies. 

“5.  Nature  and  extent  of  contribution  to  war  effort, 
including  inventive  and  developmental  contribution  and 
cooperation  with  the  government  and  other  contractors  in 
supplying  technical  assistance. 

“6.  Character  of  business  including  complexity 

104  of  manufacture,  technique,  character  and  extent  of 
subcontracting  and  rate  of  turn-over.’ ’ 

That,  I  take  it*  are  the  criteria  which  the  regulations  say 
shall  be  used  in  passing  upon  the  essential  question  before 
this  Court.  That  was  the  set  of  rules  laid  down  for  the 
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renegotiation  authorities,  and  although  I  am  not  of  the 
opinion  that  this  Court  is  bound  to  follow  those  rules  or 
the  records  applied  to  this  Court  are  intended  to  be 
exclusive,  nevertheless  I  am  of  the  opinion  there  are  the 
sort  of  questions  this  Court  will  want  answered  and  I 
intended  to  follow  them,  not  to  be  limited  by  them,  but  to 
follow  them  in  attempting  to  satisfy  this  Court  that  the 
profits  we  earned  were  not  excessive. 

Now,  I  suggest  that  if  counsel  for  the  government  does 
not  agree  that  that  is  a  worthwhile  way  of  proceeding,  or 
that  it  would  be  immaterial  to  proceed  on  that  method,  it 
might  be  well  for  him  to  indicate  some  different  view,  and 
maybe  in  discussing  it  with  the  aid  of  the  Court  we  might 
be  able  to  save  some  time  because  if  he  is  agreeable  with 
that  suggestion  as  to  the  criteria  for  the  Court  to  consider 
I  would  be  glad  to  know  that. 

The  Judge:  Would  you  care  to  make  a  statement  in 
that  regard,  Mr.  Winn! 

Mr.  Winn:  I  don’t  think  that  is  asking  too  much.  I 
should  like  at  this  time  to  point  out  to  the  Court 
105  that  these  regulations  which  Mr.  Brill  has  just  read, 
which  were  laid  down  by  the  Joint  Secretaries  of 
War  and  Navy,  Treasury,  Chairman  of  the  Maritime  Com¬ 
mission,  and  others  interested  in  the  renegotiation  were 
adopted  pursuant  to  the  1942  Renegotiation  Act  as  the 
yardsticks  to  be  used  by  those  agencies.  That  fact  and 
those  regulations  were  reported  to  Congress  by  the  regu¬ 
lating  administrative  agencies.  I  should  like  to  point  out 
that  Section  403(a)(4)(A)— 

The  Judge:  Now,  just  a  moment.  You  are  referring 
to  the  1943  Act? 

Mr.  Winn :  Yes. 

The  Judge:  Start  your  recitation  again. 

Mr.  Winn :  Section  403(a)  (4)  (A),  which  is,  I  believe, 

on  page  3  of  the  copy  your  Honor  has. 

The  Judge:  I  have  got  it. 
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Mr.  Winn:  Is  an  exact  restatement  legislativewise  of 
these  regnlations  which  were  adopted  by  the  administrative 
agencies.  There  is  one  additional  provision,  Mr.  Brill, 
which  I  think  was  considered  by  the  administrative  agen¬ 
cies,  in  cases  arising  nnder  the  1942  Act  and  which  yon 
might  well,  and  I  certainly  shall,  recommend  to  the  Court, 
shall  also  be  considered  by  the  Court,  and  that  is  a  new 
paragraph,  No.  7,  which  reads,  “Such  other  factors,  the 
consideration  of  which  the  public  interest  and  fair  and 
equitable  dealings  may  require,  which  factors  shall 
106  be  published  in  the  regulations  of  the  board  from 
time  to  time  as  adopted.” 

Mr.  Brill:  That  gives  the  Court  a  very  wide  latitude 
and  I  appreciate — 

The  Judge:  I  take  it  these  regulations — I  will  put  it 
this  way.  We  use  the  regulations,  the  ordinary  regulations, 
in  tax  cases  unless — it  is  a  proper  statement  to  say — we 
use  those  regulations  and  follow  them  unless  we  have  some 
reason  to  see  they  are  invalid.  We  do  that  sometimes,  as 
you  know,  if  you  practice  tax  law,  so  I  take  it  this  would 
be  at  least  our  general  path  of  approach. 

Mr.  Brill:  That  furnishes  us  some  guidelines  which  I 
expect  to  follow  in  the  testimony  I  will  offer,  and  I  would 
like  to  say  to  the  Court  that  I  would  like  to  make  a  brief 
opening  statement  as  to  what  I  expect  to  prove  in  regards 
to  these  items  and  before  doing  that  I  want  to  read  the 
material  portions  of  the  contract  so  that  the  Court  will  have 
at  least  a  skeleton  outline  of  the  contract  under  which  we 
worked  and  then  I  shall  proceed  with  our  witnesses. 

The  Judge:  Proceed. 

Opening  Statement  of  Josiah  E.  BriU, 

Attorney  for  Petitioner 

Mr.  Brill :  This  contract  was  signed  by  the  government 
and  mailed  to  the  Ring  Construction  Corporation  under 
the  date  of  April  25,  1942,  as  shown  by  the  Exhibit  1, 
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Petitioner’s  exhibit  1.  The  contract  is  dated  March  26th, 
but  it  was  executed  and  mailed  on  April  25th.  It 

107  covers  the  construction  and  completion  of  buildings 
and  the  structures  in  two  areas,  areas  “C”  and 

“E’\  It  includes  the  utilities  and  appurtenances  thereto 
located  at  Camp  McCoy  near  Sparta,  in  the  state  of  Wis¬ 
consin,  and  it  continues,  “in  strict  accordance  with  items  1, 
2,  and  3,  office  proposal  dated  March  26,  1942,  all  as  set 
forth  in  schedule  “A”  attached  hereto  and  made  a  part 
of  this  contract  for  the  sum  of  six  million  six  hundred 
fifty  thousand  and  two  hundred  eighty  dollars.”  It  pro¬ 
vided  that  the  work  should  commence  within  ten  days  after 
receipt  of  notice  to  proceed,  which  notice  was,  by  the  way, 
the  one  dated  April  25th.  The  Court  will  notice  that  the 
contract  was  divided  into  two  sums,  one  of  three  million 
nine-hundred  eighty-six  thousand  dollars,  and  the  other 
two  million  six  hundred  and  sixty-four  thousand  two  hun¬ 
dred  and  eighty  dollars,  for  the  two  respective  areas,  “C” 
and  “E”  and  the  Court — pardon  me  if  I  stopped  long 
enough  to  point  out  those  figures — are  respectively  ap¬ 
proximately  sixty  and  forty  per  cent  of  the  total,  and 
that  is  how  we  arrive  at  the  platform  of  the  profit  carrying 
contract  between  Wiik  and  Floyd,  Wiik  took  the  smaller  of 
the  two  portions,  and  Floyd,  the  larger. 

Included  in  this  contract  were  agreements  to  do  certain 
additional  work  of  typical  items,  certain  fixed  items  such 
as  so  much  per  ton,  so  much  per  unit,  so  much  per  cubic 
yard.  One  principal  item  was  a  certain  type  of  barracks 
which  the  contractors  were  required  to  give  a  price 

108  on  in  case  additional  units  of  that  type  were  war¬ 
ranted.  Other  types  of  buildings,  mess  halls,  admin¬ 
istration  buildings,  recreation  buildings,  postoffices,  fire 
stations,  and  so  forth,  officers  quarters,  and  many  others, 
the  unit  price  was  placed  on  each  of  those.  That  will 
become  important  because  we  think  we  can  satisfy  the 
Court  that  one  of  the  important  elements  for  the  Court  to 
take  into  account  in  determining  whether  there  are  any 
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excess  profits  is  whether  or  not  under  the  circumstances 
as  then  existed  as  they  then  would  be  known  by  a  respon¬ 
sible  builder  was  the  proposal,  which  when  accepted  be¬ 
came  the  contract  in  this  case,  the  final  proposal. 

We  shall  show,  if  permitted,  that  on  some  of  these 
important  typical  items  other  competent  large  contracting 
concerns,  familiar  with  the  same  facts  and  areas  we  were, 
in  their  bids  included  unit  prices  on  some  of  these  items 
substantially  higher  than  ours.  Other  equally  competent 
contractors  were  tendered  additional  work  in  the  same  area 
on  similar  typical  buildings  at  a  price  higher  than  our 
contract  provided  for  and  higher  than  we  calculated;  that 
we,  after  we  started  this  work,  were  offered  additional 
work  in  the  same  area  of  comparable  character  by  the' 
government  at  higher  prices  than  we  had  calculated  for 
this  contract,  and  because  we  had  all  we  could  handle  effi¬ 
ciently  we  refused  to  take  it;  that  when  this  bid  was  ac¬ 
cepted  the  contracting  officers  informed  our  client  that  the 
government  had  calculated  the  cost  of  this  work 
109  itself  pursuant  to  its  regularly  established  practice, 
and  the  practice  was  not  to  let  a  contract  unless  the 
proposal  involved  was  substantially  in  line  with  the  gov¬ 
ernment’s  own  estimate  of  the  expected  cost  on  the  work, 
and  because  Mr.  Ring’s  bid  was  in  line,  almost  identical 
with  the  government’s  own  estimate,  it  considered  letting 
the  contract  to  him  without  asking  for  more  bids. 

Now,  another  important  factor  we  shall  point  out  is  that 
this  contract  required  a  certain  portion  of  it  be  completed 
within,  I  think,  it  was  four  months,  and  the  balance  within 
six  months,  and  for  very  substantial  penalties  for  failure 
to  comply  with  those  time  limits.  For  example,  there  is 
a  first  priority  concerning  certain  buildings  which  would 
have  to  be  completed  within  one  hundred  five  days  days 
after  receipt  of  notice  to  proceed,  other  units  within  one 
hundred  eighty  days.  The  whole  job  was  required  to  be 
completed  within  one  hundred  and  eighty  calendar  days, 
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a  job  amounting  to  almost  seven  million  dollars  worth,  of 
work.  One  hundred  and  eighty  calendar  days. 

Now,  the  penalty  provision,  which  I  shall  call  the  Court’s 
attention  to,  provided  not  for  approximate  completion  to 
avoid  the  penalty  but  actual  completion.  We  shall  show 
that  a  certain  number  of  buildings  were  not  completed 
within  the  stringent  definition  of  this  contract  by  a  few 
days  and  the  penalties  were  assessed  and  paid  by  the 
contractor. 

In  other  words,  that  those  were  not  meaningless  words — 
they  were  intended  to  be  enforced  and  were  actually 
110  enforced.  I  shall  refer  to  that  because  one  of  the 
criteria  is,  “What  was  the  risk  assumed  in  making 
this  contract,”  in  pledging  all  one’s  resources  and  in  ob¬ 
taining  a  surety  bond  for  the  full  price  of  the  contract. 

Now,  just  one  more  thing.  I  shall  not  refer  at  this  time 
any  further  to  the  contract.  This  contract,  as  is  customary 
to  my  knowledge  in  government  contracts,  in  effect,  pro¬ 
vides  that  within  very  broad  limits  any  question  of  dif¬ 
ference  of  opinion  as  to  the  meaning  of  the  drawings  and 
specifications,  or  the  interpretation  of  the  contract  were 
to  be  determined  by  the  government’s  own  employees  and 
that  such  determinations  within  those  very,  very  broad 
limits  shall  be  final.  I  refer  to  that  as  one  of  the  hazards 
and  burdens  involved  in  a  government  contract.  When  it 
comes  to  materials  and  workmanship  the  contract  provides 
that  unless  otherwise  indicated  all  the  materials  and  all 
the  workmanship  shall  be  the  best  of  their  respective  kind. 

It  fixed  the  rate  of  wages  to  be  paid,  required  compliance 
with  the  eight-hour  law,  which  means  that  if  you  worked 
overtime  you  paid  them  time  and  one-half,  if  you  worked 
on  Sundays  and  Holidays  you  were  required  to  pay  double¬ 
time. 

Bearing  in  mind  the  shortness  of  the  time  allowed,  the 
danger  of  tremendous  penalties  for  delay — there  easily 
could  have  been  enough  to  wipe  out  the  entire  contractor’s 
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!  capital  in  spite  of  the  profits  made  had  he  not  by 

111  his  independence,  efficiency,  diligence  been  able  to 
i  complete  the  work  within  the  required  time — here 

is  a  seven  million  dollar  contract  required  to  be  completed 
within  one  hundred  eighty  work  days,  part  of  it  within  one 
hundred  five  work  days,  severe  penalties  for  delay  and  the 
risk,  if  labor  conditions  were  bad,  if  labor  was  not  ade¬ 
quately  available — of  paying  time  and  a  half  and  double¬ 
time  for  Sundays  and  holidays. 

Now,  of  course,  there  was  nothing  in  this  contract  which 
provided  for  protecting  the  contractor  in  the  event  he 
underestimated  his  bid  and  bid  too  low  and  lost  money. 
There  is  certainly  nothing  here  which  provides  he  will  be 
reimbursed  for  his  losses  or  given  any  sort  of  benefits  in 
the  way  of  profits.  He  took  the  risk.  There  were  all  these 
stringent  rules  about  accident  prevention  and  precaution 
to  protect  the  employees  and  government  property  which 
were  all  on  the  contract’s  expense  as  it  should  be,  and  as 
government  work  always  is. 

I  want  to  read  merely  this  provision  about  liquidated 
damages  from  page  6150  of  the  specifications,  marked  SC-6. 
‘'Liquidated  damages.  If  the  contractor  delays  the  com¬ 
pletion  of  work  under  this  contract  beyond  the  time  for 
completion  stated  in  the  contract  then  the  contractor  shall 
pay  the  United  States  as  fixed,  agreed  and  liquidated 
damages  in  the  amounts  as  follows :  Area  A,  first  priority, 
two  hundred  fifty  dollars;  Area  A,  second  priority, 

112  two  hundred  fifty  dollars;  Area  B,  fifteen  dollars 
per  structure  per  day — per  calendar  day  of  delay; 

Area  C,  first  priority,  the  same,  Area  C,  second  priority, 
the  same;  Area  D,  the  same,”  and  so  forth. 

Mr.  Winn:  I  think  that  is  the  contract  for  the  whole 
camp. 

Mr.  Brill :  C  and  E  are  the  only  ones  we  are  concerned 
with,  C  and  E,  and  covering  fifteen  dollars  per  day  per 
structure  per  calendar  day  of  delay.  “For  the  purpose  of 
assessing  liquidating  damages  no  building  shall  be  consid- 
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ered  complete  until  all  water,  gas,  electricity,  storm  sani¬ 
tary  lines  are  completed  according  to  the  specifications  and 
functioning  in  such  a  way  as  to  perform  services  contem¬ 
plated  by  the  contract,  provided  such  facilities  are  made 
available  by  the  government.” 

Under  the  provision  and  with  respect  to  a  very  few 
buildings  which  were  completed  in  all  respects  except  that 
a  faucet  or  two  in  some  buildings  was  missing  because  it 
couldn’t  be  obtained,  a  demand  was  made  for  some-twenty- 
six  thousand  dollars  for  penalty,  which  our  client  settled 
for  some-nineteen  thousand  dollars. 

The  Judge:  When  you  have  finished  going  over  the 
contract  let  me  look  at  it. 

Mr.  Brill :  I  have. 

The  Judge :  We  will  recess  for  seven  or  eight  minutes 
at  this  time.  He  has  been  going  pretty  steady. 

(A  short  recess  was  here  taken.) 

113  Mr.  Brill:  (Continuing):  My  client  calls  my 
attention  to  an  error  I  made.  I  said  the  penalty 
was  something  over  nineteen  thousand  dollars.  He  tells 
me  it  was  something  over  fourteen  thousand  dollars,  and  I 
should  have  added  the  number  of  buildings  involved  where 
the  penalty  might  have  been  fifteen  dollars  per  calendar 
day  could  have  been  applied  to  approximately  each  of  five 
hundred  buildings.  Theoretically  there  might  be  a  penalty 
of  seven  hundred  fifty  dollars  a  day  for  each  calendar  day. 

The  Judge:  Five  hundred  buildings  at  fifteen  dollars 
per  day  is  seventy-five  hundred  dollars. 

Mr.  Brill :  Seventy-five  hundred  dollars  a  day  for  each 
calendar  day  of  delay  if  any  of  those  buildings  as  a  whole 
were  not  completed  within  the  time  limited. 

The  Judge:  We  haven’t  had  a  statement  from  the 
Respondent. 

Mr.  Winn:  The  Respondent  requests  leave  to  reserve 
his  opening  statement,  if  the  Court  please. 

The  Judge:  Very  well.  Put  on  your  evidence. 
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The  Clerk:  Will  you  state  your  name,  please,  Mr.  Wit¬ 
ness? 

MR.  RING:  Morris  J.  Ring. 

Whereupon  Morris  J.  Ring  was  called  as  a  witness 

114  for  and  on  behalf  of  the  Petitioner  and  having  been 
duly  sworn  was  examined  and  testified  as  follows : 
Direct  Examination 

Mr.  Brill:  Is  it  the  practice  in  this  Court  for  counsel 
to  stand  or  sit  when  examining  witnesses? 

The  Judge:  Either  one;  in  a  long  case  I  think  it  is  only 
fair  to  allow  the  attorneys  to  sit. 

Mr.  Brill :  I  remember  getting  into  trouble  with  Judge 
Ecklobe  for  that,  and  I  don’t  want  to  make  the  same  mis¬ 
take. 

The  Judge:  Some  do,  and  some  do  not;  but  I  realize 
it  is  a  strain  in  a  long  case  and  don’t  require  it. 

Mr.  Brill :  Thank  you. 

By  Mr.  Brill:  ‘ 

Q.  Mr.  Ring,  your  full  name  is  Morris,  M-O-R-R-I-S? 
A.  That  is  right. 

Q.  J.  Ring.  A.  That  is  right. 

Q.  Where  do  you  live?  A.  1035  Washburn  North,  Min¬ 
neapolis. 

Q.  How  long  have  you  lived  in  Minneapolis?  A.  Ap¬ 
proximately  about  thirty-two— thirty-three  years. 

Q.  Thirty-three  years.  Are  you  president  of  the 

115  Ring  Construction  Corporation?  A.  I  am. 

Q.  Are  you  its  principal  stockholder?  A.  Explain 
that,  please? 

Q.  Do  you  own  most  of  the  stock  of  the  company?  A. 
No. 

Q.  Who  does?  A.  Martin  Ring,  Vera  Ring,  Harold 
Ring  and  Arthur  Ring — Arthur  Barr  rather. 

Q.  All  members  of  your  family?  A.  That  is  right. 
Q.  But  it  is  a  corporation  whose  stock  is  owned  entirely 
by  your  members  of  vour  family?  A.  Yes. 
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Q.  And  you?  A.  That  is  right. 

Q.  Are  yon  the  managing  officer  of  the  company?  A. 
Yes,  sir. 

Q.  Have  yon  always  been  its  president  and  manager? 
A.  Yes,  sir. 

Q.  Since  it  was  organized?  A.  Yes. 

Q.  When  was  it  organized?  A.  In  1934. 

Q.  Were  yon  in  the  construction  business  before  that? 
A.  Yes,  sir. 

116  Q.  For  how  long?  A.  Since  1922. 

Q.  So  I  take  it  then  yon,  either  as  an  individual 
or  as  the  managing  officer  of  the  Ring  Construction  Cor¬ 
poration,  have  been  in  the  business  of  contracting  for 
the  erection  of  buildings  and  other  structures  since  1922? 
A.  That  is  right. 

Q.  A  period  of  twenty-four  years?  A.  That  is  right. 
Q.  Tell  us  briefly  the  extent  of  your  experience  in  that 
field.  What  has  been  the  total,  approximate  total  value 
of  contracts  you  individually,  or  in  connection  with  that 
corporation,  have  contracted  and  built  in  the  past  twenty- 
four  years?  A.  Approximately  twenty-five  and  thirty 
million  dollars. 

Q.  Between  twenty-five  and  thirty  million?  A.  To 
the  best  of  my  knowledge  at  the  present  time. 

Q.  What  is  that?  A.  To  the  best  of  my  knowledge. 

Q.  Have  you  done  work  for  the  government  and  gov¬ 
ernmental  agencies  before  this?  A.  Yes,  sir. 

Q.  What  governmental  agencies?  A.  Treasury  De¬ 
partment,  and  then  they  changed  it  to  WPA,  Veterans 
Administration,  hospitals,  and  so  forth. 

117  Q.  What  are  some  of  the  larger  structures  that 
you  have  built?  A.  The  Kansas  City  Postoffice — 

Q.  Kansas  City  Postoffice.  How  much  of  a  job  was 
that?  A.  Approximately  three  million. 

Q.  Approximately  three  million.  A.  The  Kansas  City 
Auditorium. 
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Q.  How  large  a  job  was  the  Kansas  City  Auditorium! 
A.  That  was  for  the  City  of  Kansas  City,  Missouri. 

Q.  Yes.  A.  Approximately  five  million. 

Q.  What  else!  A.  The  housing  and  hospitals  for  the 
Treasury  Department  running  into  millions — close  to  a 
million. 

Q.  Where  was  that!  A.  (Continuing.) — three  quar¬ 
ters.  Galvestion,  Texas,  and  Detroit,  Michigan,  other  small 
postoffices,  schoolhouses,  private  buildings,  stores,  and 
fiats. 

Q.  Yes —  A.  (Continuing.)  Also  for  the  Agency,  the 
Indian  Department. 

Q.  The  Indian  Department!  A.  The  Indian  Depart¬ 
ment;  that  is  right. 

Q.  What  did  you  build  for  them!  A.  Hospital 
118  '  Q.  Where!  A.  Crow  Agency,  Montana. 

Q.  Crow  Agency,  Montana.  How  much  did  that  amount 
to!  A.  About  a  quarter  of  a  million. 

Q.  About  a  quarter  of  a  million.  A.  And  a  number 
of  houses. 

Q.  What  is  that!  A.  A  number  of  housing  projects. 
Q.  Name  some  of  them.  A.  Toledo  Housing  Project. 

Q.  Who  was  that  for!  A.  The  United  States  Housing 
Authority. 

Q.  The  United  States  Government  Housing  Authority! 
A.  That  is  right. 

Q„  At  Toledo,  Ohio!  A.  That  is  right. 

Q.  How  much  was  involved  in  that  job!  A.  Approxi¬ 
mately  one  million  three  hundred  thousand. 

Q.  What  other  housing  jobs!  A.  Pittsburg;  for  the 
City  Housing  Authority.  One  of  them  was  a  million  and 
a  quarter — the  second  was  about  a  million  and  three- 
quarters,  and  the  Hospital  at  Marion,  Illinois. 

Q.  Who  did  you  build  the  Hospital  for  at  Marion,  Il¬ 
linois!  A.  That  was  for  the  Veterans  Department. 

Q.  The  Veterans  Organization!  A.  That  is 
right. 


119 


95 


Q.  Of  the  Government?  A.  That  is  right. 

Q.  How  much  did  that  cost?  A.  About  a  million  three- 
hnndred  thousand  dollars. 

Q.  About  a  million  three-hundred  thousand  dollars. 
That  gives  us  a  fair  sample  of  the  larger  work  you  did. 
I  suppose  you  started  in  small,  in  a  small  way,  building 
houses?  A.  That  is  right,  houses  and  flats. 

Q.  Flats.  Your  knowledge  of  the  business  was  the  re¬ 
sult  of  your  practical  experience?  A.  That  is  right. 

Q.  You  had  no  scientific  or  academic  school  training 
in  your  work?  A.  No,  sir. 

Q.  You  were  not  an  Engineer  by  profession?  A.  No, 
sir. 

Q.  Your  training  came  as  a  result  of  practical  training 
in  the  field,  is  that  right?  A.  That  is  right. 

Q.  At  the  time  you  bid  on  this  job  at  Camp  McCoy,  Mr. 
Ring,  by  you,  I  mean  your  company,  what  was  the  net 
worth  of  the  Ring  Construction  Corporation?  A.  I  should 
say  about  seven  hundred  fifty  thousand  dollars. 

120  Q.  About  seven  hundred  fifty  thousand  dollars? 
A.  That  is  right. 

Q.  Do  you  know  when  the  invitations  for  bids  were 
announced  for  the  work?  A.  To  the  best  of  my  recollec¬ 
tion  it  was  on  or  about  February  28,  or  30th. 

Q.  February  28,  1940?  A.  1942. 

Q.  You  say,  “or  30th”?  A.  On  the  30th. 

Q.  February,  as  you  know,  has  no  thirty  days.  A.  I 
am  sorry.  It  was  the  last  part  of  February. 

Q.  The  last  part  of  February?  A.  Yes. 

Q.  All  right.  Did  you  write  for  copies  of  the  plans 
and  specifications  immediately?  A.  Yes,  sir. 

Q.  How  soon  did  you  receive  them?  A.  I  didn’t 
write — at  that  particular  time  I  wasn’t  in  the  city.  The 
office — 

Q.  Somebody  in  your  office?  A.  The  office,  yes.  That 
is  what — 
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Q.  Somebody  in  the  office  wrote  for  them  promptly!  A. 
On  March  3rd — I  checked  the  bank  record — we  drew  a 
check  on  the  North  Western  National  Bank  for  one 

121  hundred  dollars  and  mailed  it,  deposited  it  for  the 

plans. 

Q.  So  you  knew  on  March  3rd  your  office  sent  a  check 
for  one  hundred  dollars  as  a  deposit  to  secure  return 
of  the  plans  if  yon  were  not  awarded  the  contract!  A. 
That  is  right. 

Q.  And  you  asked  for  plans  and  specifications!  A. 
That  is  right. 

Q.  What  was  the  purpose  of  asking  for  them!  A.  So 
we  could  estimate. 

Q.  So  you  could  estimate  the  work  and  material  and 
make  a  bid!  A.  That  is  right. 

Qj  Do  you  know  when  those  plans  and  specifications 
were  received!  A.  To  the  best  of  my  knowledge  they 
were  received  on  or  about  the  10th  of  March. 

Q.  They  were  received  on  or  about  the  10th  of  March! 
A.  That  is  right. 

Q.  How  soon  after  that  did  your  organization  get  to 
work  on  preparing  a  bid!  A.  The  same  day  they  arrived. 

Q.  The  same  day  they  arrived.  You  worked  on  those 
plans  and  specifications  for  the  purpose  of  preparing  a  bid! 
A.  Mr.  Budd,  Martin  Ring,  Harold  Ring,  and  also  the 
staff  of  girls  in  the  office  did  the  work. 

122  Q.  How  about  yourself!  A.  I  didn’t  get  back 
until  about  the  15th — I  believe  about  the  15th  of 

March — then  I  started  working. 

Q.  Did  you  work  from  that  time  on!  A.  That  is 
right 

Q.  When  did  you  go  to  Chicago  for  the  purpose  of 
completing  your  work  and  making  your  bid!  A.  On  a 
Sunday  evening  I  arrived  at  Chicago  Monday  morning 
which  I  believe  was  around  the  23rd  or  24th. 

Q.!  Of  February!  A.  Twenty-second  or  twenty-third. 
Q.  Of  February!  A.  That  is  right. 

Q.  1942! 
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The  Judge:  That  couldn ’t  be  February,  CounseL  You 
mean — 

The  Witness:  March. 

The  Judge:  March. 

The  Witness:  March. 

Q.  March,  1942?  A.  That  is  right. 

Q.  Now,  after  you  telephoned  to  Mr.  Floyd,  at  Marion, 
Illinois,  to  come  to  Chicago?  A.  No;  at  Pittsburg. 

123  Q.  He  was  on  the  Mtmhall  Job?  A.  That  is 
right. 

Q.  Floyd  was  at  Pittsburg  completing  the  Munhall  job 
for  you?  A.  That  is  right. 

Q.  And  you  told  him  to  come  to  Chicago  to  participate 
in  working  on  the  bid?  A.  He  estimated,  that  is  right. 

Q.  Did  he  then  participate?  A.  Yes,  sir. 

Q.  With  Wiik  and  yourself?  A.  And — 

Q.  (Continuing)  Martin  Ring?  A.  Harold  and  Martin 
remained  in  the  Minneapolis  office. 

Q.  Was  Harold  in  Chicago?  A.  That  is  right. 

Q.  Where  were  you  all  together,  at  what  hotel?  A. 
The  Morrison. 

Q.  I  take  it  you  worked  pretty  late  that  day,  and  the 
next  day  got  your  bid  ready?  A.  That  is  right.  It  wasn’t 
the  next  day. 

Q.  What  was  it?  A.  The  bids  didn’t  open  until  the 
26th.  I  was  there  three  or  four  days  ahead  of  the  letting. 
Mr.  Wiik  and  Harold  came  about  the  24th.  You  see,  they 
were  working  all  the  way  through;  also  working  on  the 
train  the  same  way. 

124  Q.  Who  is  Mr.  Wiik?  Is  he  a  gentleman  here 
in  the  court  room?  A.  Yes,  sir. 

Mr.  Brill :  Will  you  stand  up,  Mr.  Wiik? 

The  Witness:  He  isn’t  here  just  now.  You  sent  him 
to  call. 

Mr.  Brill :  I  sent  him  to  make  a  telephone  call. 

Q.  Mr.  Wiik  is  A.  I.  Wiik?  A.  That  is  right 
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Q.  He  is  a  man  employed  by  yonr  company  since  1934 1 
A.  That  is  right. 

Q.  What  has  been  his  function  in  yonr  organization? 
A.  Chief  estimator  engineer,  and  dealing  with  subcom- 
tracting. 

Q.  Supervising?  A.  Supervising  plans  and  details. 
Q.  And  Mr.  Floyd  has  been  with  your  organization 
since  1939?  A.  That  is  right. 

Q.  In  what  capacity  did  he  function?  A.  In  the  same 
capacity  as  Mr.  Wiik,  but  separately  and  on  their  own  jobs. 
Q.  What  is  that?  A.  On  different  plans — they  weren’t 
working  on  the  same  plans. 

125  Q.  The  arangement  was  that  whoever  estimated 
!  the  plan  would  have  the  right  to  supervise  and  share 

in  the  profit  on  the  job  if  you  got  it?  A.  That  is  right 
Q.  And  you  gave  each  a  chance  on  each  prospective 
job?  A.  That  is  right. 

Q.  On  this  particular  job  they  both  worked?  A.  That 
is  right. 

Q.  And  you  divided  the  work  between  them  after  you 
got  the  job?  A.  That  is  right. 

Q.  He  was  in  charge  of  both  for  all  technical  work 
required.  A.  Yes. 

Q.  The  profit  sharing  arrangement  was  as  I  stated? 
A.  That  is  right. 

Mr.  Winn:  Which  one  are  you  talking  about? 

Mr.  Brill:  Wiik  and  Floyd. 

Q.  Mr.  Winn  wants  to  know  which  one  had  technical 
supervision  over  the  whole  area.  A.  Mr.  Wiik. 

Q.  Mr.  Wiik.  What  do  you  mean  by  technical  supervi¬ 
sion?  A.  All  details. 

Q.  What  kind  of  details?  A.  Of  the  plans  and 

126  specifications,  making  up  lists  of  lumber  required, 
drawing,  checking  drawings,  estimates,  and  so  forth. 

Q.  I  see.  Is  it  a  fact  that  most  of  the  estimating  had 
been  done  in  the  Minneapolis  office  before  you  all  got  to 
Chicago?  A.  That  is  right. 
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Q.  And  before  Mr.  Floyd  reached  there?  A.  That  is 
right. 

Q.  And  you  had  charge  of  the  matter  of  obtaining  bids 
from  prospective  subcontractors  and  prices  on  materials  in 
connection  with  the  preparation  of  the  bid  on  this  work? 
A.  Practically  all  of  us,  Wiik,  Mr.  Floyd  and  L 

Q.  Under  whose  supervision  did  Wiik  and  Floyd  work? 
A.  Under  my  supervision. 

Q.  Yes.  A.  Mr.  Wiik  is  back. 

Q.  Sir?  A.  Mr.  Wiik  is  back. 

Mr.  Brill:  Mr.  Wiik,  I  want  you  to  stand  up  so  that 
the  Court  would  know  who  you  were. 

(A  gentleman  arises  in  audience.) 

Q.  Now,  you  know  of  course  that  the  event  at  Pearl 
Harbor  had  taken  place  the  previous  November?  A.  That 
is  right 

127  Q.  And  the  country  was  at  a  state  of  war.  A. 
That  is  right. 

Q.  And  had  been  since  about  November,  1941? 

The  Judge :  December  7th. 

Q.  December  7th;  I  forgot  my  dates.  A.  December 
7th. 

Q.  X  should  have  turned  to  my  soldier  colleague  and 
gotten  that  right.  December  7,  1941?  A.  That  is  right. 

Q.  Generally  speaking,  Mr.  Ring,  do  you  know  what 
the  condition  of  the  labor  market  was  with  respect  to  the 
ability  to  hire  men  of  the  various  trades  to  perform  this 
type  of  a  contract  at  the  time  you  prepared  your  bid?  A. 
Yes,  sir. 

Q.  What  was  that  condition?  A.  The  condition  was 
that  we  were  moving  into  a  small  town  area.  All  the  labor 
would  have  to  be  imported,  practically  all  of  it  from  the 
surrounding  and  other  places. 

Q.  Surrounding  territory,  you  mean?  A.  Surround¬ 
ing  territory,  and  we  also  would  have  to  use  mechanics 
that  weren’t  trained  for  that  type  of  work  and  we  didn’t 
know  if  we  would  be  able  to  avail  ourselves  of  such  mech- 
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anics.  In  other  words,  we  had  to  take  chances  of  doing 
the  next  best  thing- 

Mr.  Brill:  If  I  seem  to  be  leading  the  witness,  Counsel 
or  the  Conrt  please,  the  Court  has  already  recog- 

128  nized  by  this  time  Mr.  King  does  not  speak  with  a 
fluid  English  Mr.  Winn  or  I  are  capable  of,  and  I 

am  going  to  help  make  him  understood.  If  I  get  to  the 
point  where  the  Court  or  the  counsel  think  I  am  leading, 
I  would  be  glad  to  have  them  object. 

Mr.  Winn:  We  are  not  objecting.  If  there  is  some¬ 
thing  controversial  I  may  object. 

Q.  Mr.  Ring,  what  I  understand  you  to  say  is  that  this 
job  was  to  be  built  in  the  neighborhood  of  a  small  town! 
A.  That  is  right. 

Q.  Camp  McCoy  was  near  Sparta?  A.  That  is  right. 
Q.  How  near  was  the  nearest  substantial  sized  city? 
A.  Minneapolis. 

Q.  How  far  to  Minneapolis?  A.  One  hundred  and 
seventy-five  miles. 

Q.  One  hundred  and  seventy-five  miles?  A.  Approxi¬ 
mately. 

Q.  Was  that  the  nearest  city  of  any  size?  A.  Chicago, 
of  course,  was  farther  away. 

Q.  What  is  that?  A.  Chicago  was  farther  away. 

Q.i  Now,  in  view  of  the  fact  that  you  say  the  diffi¬ 
culties  of  obtaining  competent  labor  of  the  right  kind 

129  i  were  increased?  A.  That  is  right 

Q.  Now,  that  had  nothing  to  do  with  the  war, 
did  it?  It  wasn’t  because  of  the  war?  That  was  because 
you  were  building  near  a  small  town?  A.  That  is  correct. 

Q.  Did  the  war  increase  the  difficulties  of  obtaining  the 
right  kind  of  labor?  A.  Yes. 

Q.  Had  you  found  that  due  to  war  conditions  it  was 
difficult  to  get  the  right  type  of  labor  for  a  contract  job? 
A.  That  is  correct. 

Q.  Had  you  noticed  any  difference  in  the  efficiency 
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with  which  the  labor  worked  on  those  contract  jobs?  A. 
Yes. 

Q.  What  was  the  change?  A.  The  change  was  all  the 
mechanics  were  employed  elsewhere.  There  was  large 
projects  going  on  throughout  the  country  and  therefore 
it  wasn’t  a  question  that  you  could  call  in  your  men  on 
the  crews  from  the  big  cities  that  were  anxious  to  go  to 
camps,  wherever  they  could  find  work.  They  could  find 
work  closer  to  where  they  wanted  to. 

Q.  Did  labor  produce  less  at  that  time  than  before  the 
war  per  hour  per  man?  A.  Yes.  They  weren’t  trained 
for  the  work.  They  weren’t  carpenters  working  on 

130  construction  buildings.  Neither  were  the  laborers. 
The  common  laborers  weren’t. 

Q.  You  mean  the  men  you  hired  out  as  laborers  were 
not  laborers  before?  A.  That  is  right.  They  were 
farmers. 

Q.  And  the  men  who  hired  out  as  carpenters  were  not 
carpenters  before?  A.  That  is  right.  Some  came  with 
a  new  set  of  tools,  bought  the  same  day  they  were  taken 
into  the  union. 

Q.  I  see.  Now,  the  respect  to  availability  of  building 
materials  of  the  type  needed  for  the  job  you  were  to  be 
building  at  Sparata  was  there  any  difficulty  about  obtaining 
the  right  kind  of  materials  in  suitable  quantities  apparently 
at  that  time?  A.  Yes,  there  were. 

Q.  And  was  it  difficult  to  get  substantial  quantities  of 
material?  A.  Yes,  sir. 

Q.  Was  it  possible  to  call  on  the  telephone  any  say, 1  ‘I 
want  ten  cars  of  2  x  4’s,”  and  get  them?  A.  No.  sir. 

Q.  Do  you  know  approximately  how  many  feet  of  lum¬ 
ber  were  to  be  used  in  the  erection  of  these  five  hundred 
buildings  by  you  at  Camp  McCoy?  A.  Approximately 
nineteen  to  twenty  million. 

Q.  Nineteen  to  twenty  million  board  feet  of  lum- 

131  ber.  A.  That  is  right. 
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Q.  In  view  of  the  time  limit  within  which  you 
were  required  to  complete  these  buildings,  was  it  necessary 
for  you  to  buy  some  lumber  to  start  with  in  less  than  car¬ 
load  lots?  A  That  is  right. 

Q.  You  knew  you  would  have  to  do  that?  A.  Yes. 

Q.  And  did  lumber  at  that  time  in  less  than  carload 
lots  cost  more  than  carload  lots?  A.  It  always  has. 

Q.  It  always  has.  How  much  more  per  thousand?  A. 
At  that  time  between  eight  and  ten  dollars. 

Q.  A  thousand?  A.  Yes. 

Q.  Eight  to  ten  dollars  per  thousand  board  feet  in  car¬ 
load  lots — less  than  carload  lots  than  it  would  cost  in  car¬ 
load  lots  had  carloads  lots  been  available?  A.  That  is 
right. 

Q.  Now,  had  somebody  in  your  organization  examined 
the  site  on  which  this  building  was  to  be  built  before  you 
put  your  bid  in  ?  A.  No ;  they  relied,  I  think,  on  the  plans. 

Q.  The  plans  indicated  the  soil  condition?  A.  That  is 
right. 

Q.  That  is  right.  And  did  you  and  your  organ- 
132  ization,  Mr.  Ring,  have  adequate  experience  and 
skill  in  preparing  a  bid  on  a  job  of  this  type?  A. 
Yes,  sir. 

Q.  And  who  was  it  that  finally  determined  the  amount 
to  be  set  as  the  bid  price?  A.  Myself. 

Q.  Yes,  and  did  you  do,  or  did  you  not  do  it  in  collab¬ 
oration  with  and  after  thorough  consultation  with  the  men 
who  helped  prepare  the  figures?  A.  That  is  right.  I 
did  do  it. 

Q.  And  you  had  a  full  knowledge  of  the  facts  and  cir¬ 
cumstances  surrounding  the  job?  A.  That  is  right. 

Q.  Now,  Mr.  Ring,  you  still  have  the  original  bid  sheets 
here?  A.  That  is  right. 

Q.  I  will  use  Mr.  Wiik  as  the  one  who  will  introduce 
those  figures,  Mr.  Ring,  but  I  want  to  ask  you  about  those 
bid  sheets.  Did  those  figures  on  those  sheets — cross  that 
out,  please.  Were  those  figures  placed  on  those  sheets  in- 
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tended  by  you  to  represent  your  best  judgment  as  to  the 
cost  of  performing  that  work  plus  the  allowance  shown 
on  those  sheets  for  overhead  and  profit?  A.  That’s  right. 
Q.  And  did  the  amount  of  profit  you  calculated 

133  for  that  job  include  the  same  rate  of  profit  as  you 
generally  calculated  on  similar  work  in  the  past? 

A.  It  did. 

Q.  And  in  making  that  bid  did  you  take  into  account, 
so  far  as  you  know,  the  facts  and  all  of  the  risks  involved? 
A.  As  much  as  possible. 

Q.  As  far  as  you  knew?  A.  As  far  as  I  knew. 

Q.  And  did  you  intend  to  submit  that  bid,  including 
reasonable  profit,  considering  the  work  to  be  done,  the  skill 
to  be  applied,  the  capital  to  be  risked,  and  the  risks  of 
the  work?  A.  Yes,  sir. 

Q.  And  did  you  or  did  you  not  instruct  your  men  who 
were  figuring  the  quantities  to  take  them  off  accurately? 
A.  I  did. 

Q.  As  far  as  you  know  were  they  taken  off  accurately? 
A.  As  far  as  I  know  they  were. 

Q.  And  did  you  or  did  you  not  instruct  the  men  who 
were  working  with  you  to  figure  the  unit  prices  at  what 
you  all  believed  to  be  the  actual  cost  of  fixed  unit  items? 
A.  Yes. 

Q.  And  do  you  believe  that  the  figures  as  set  down  on 
those  bid  sheets  represented  the  best  judgment  of  the 
corporation,  including  yourself,  as  to  the  proper 

134  quantities,  the  proper  unit  cost  and  a  reasonable 
profit?  A.  That  is  right. 

Q.  And  then  the  bid  was  submitted,  was  it?  A.  That  is 
right 

Q.  Over  your  signature?  A.  That  is  correct 
Q.  Did  you  post  a  surety  bond  with  the  bid?  A.  Yes, 
sir. 

Q.  Required  by  the  invitation?  A.  Required  by  the 
invitation. 
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Q.  Do  you  remember  the  amount  of  that  bond?  A.  In 
the  same  amount  as  the  bid  was. 

Q.  That  was  the  amount  of —  A.  Six  million  six  hun¬ 
dred  thousand  and  some-odd  dollars. 

Q.  That  was  a  bid  bond?  A.  Bid  bond — the  bid  bond 
was  not  perhaps  the  same  amount,  but  the  percentage  of 
whatever  the  specifications  called  for.  I  haven’t  got  that 
now,  but  at  times  they  asked — 

Q.  You  filed  a  bid  bond  in  compliance  with  the  invita¬ 
tion  here  in  evidence,  twenty  five  or  fifty  per  cent?  A. 
Whatever  the  amount  was. 

Q.  And  were  you  informed,  Mr.  Ring,  before  the  job 
was  let  to  you  whether  the  government  had  received 
135  another  bid  besides  yours?  A.  Before  it  was 
awarded? 

Q.  Before  it  was  awarded  to  you.  A.  Yes. 

Q.  And  at  the  time  it  was  awarded  to  you,  or  before 
it  was  awarded  to  you,  did  the  government  officer  in  charge 
of  letting  the  contract  inform  you  as  to  whether  or  not 
your  bid  was  substantially  in  accordance  with  the  govern¬ 
ment’s  own  estimate  of  the  work,  of  the  cost  of  the  work? 

Mr.  Winn:  I  object  to  that,  if  the  Court  please.  It  is 
hearsay  and  it  is  absolutely  immaterial  and  irrelevant 
to  the  proceedings  in  this  case. 

The  Judge:  I  wouldn’t  say  it  was  immaterial  or  irrele¬ 
vant,  but  it  appears  to  me  to  be  hearsay,  Counsel. 

Mr.  Brill:  May  I  answer  that,  please,  sir? 

The  Judge:  Yes. 

Mr.  Brill :  Maybe  I  should  show  it  first,  but  I  think  we 
can  show  the  general  practice  of  the  government  repre¬ 
sentatives  at  a  letting  is  to  compare  the  bids  with  the 
government’s  own  estimate  made  by  its  own  engineers  as 
to  what  a  job,  in  their  opinion,  ought  to  cost,  and  unless 
there  is  a  substantial  variance  between  the  lowest  bid  of 
a  responsible  and  satisfactory  contractor  on  the  one  hand, 
and  the  government’s  own  estimate  by  its  own  engineers 
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as  to  what  the  job  ought  to  cost  to  them  let  the  job  to  the 
lowest  bidder,  to  the  contractor  who  is  satisfacory; 

136  that  is  the  regular  practice  with  respect  to  letting 
contracts.  Maybe  I  should  show  that  first. 

The  Judge :  I  will  rule  on  it.  I  will  sustain  the  objec¬ 
tion  at  this  time,  not  on  account  of  that,  but  certainly  that 
might  help. 

Q.  Now,  Mr.  Ring,  do  you  know  whether  or  not  it  is 
the  practice  of  the  War  Department  in  letting  contracts 
for  work  of  this  character  to  estimate  the  job  through  its 
own  engineers  in  advance,  do  you  know? 

Mr.  Winn :  May  it  please  the  Court :  I  will  urge  at  this 
time  the  same  objection  I  made  a  moment  ago,  namely, 
that  this  question  is  immaterial  and  irrelevant  in  this  case. 
I  say  that  for  this  reason ;  in  letting  all  the  testimony  in  as 
to  the  circumstances  surrounding  Mr.  Ring’s  bidding  op¬ 
erations  without  objection,  I  think  possibly  that  is  informa¬ 
tion  the  Court  should  have.  However,  the  question  that  is 
involved  in  this  case  is  not,  “Was  Mr.  Ring’s  bid  correct 
in  the  light  of  information  which  he  then  had.”  It  is  not 
whether  the  War  Department  made  an  estimate  or  not  and' 
whether  that  estimate  coincided  with  Mr.  Ring’s  estimate 
at  that  time.  That  doesn’t  enter  into  this  question  at  all. 
May  it  please  the  Court,  this  bid  might  have  been  a  million 
dollars  more  or  less,  and  so  far  as  the  renegotiation  process 
is  concerned  the  amount  of  the  bid  entered  into  this  only 
in  that  small  phase  which  is  involved  under  the 

137  standards  which  were  read  into  the  record  by  Mr. 
Brill  in  his  opening  statement  as  to  the  risk  factor 

that  was  taken  by  Mr.  Ring  in  connection  with  his  pricing 
policy.  I  am  perfectly  willing  to  admit  that  the  profit 
which  was  made  indicates  the  risk  factor  that  was  in¬ 
volved — 

Mr.  Brill:  You  are  admitting  that? 

Mr.  Winn :  Yes,  we  admit  it  now. 

Mr.  Brill:  I  wouldn’t  admit  it. 

Mr.  Winn:  I  do.  The  profit  that  was  made  indicates 
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the  risk  factor  that  was  involved  so  far  as  pricing  is  con¬ 
cerned.  As  a  matter  of  fact,  I  more  than  admit  it,  I  assert 
it,  Mr.  Brill;  however,  we  have  now  come  to  the  end  of 
the  contract.  So  far  as  the  Court  is  concerned  whether  the 
profit  which  was  earned  occurred  as  a  result  of  a  fortuit¬ 
ous  circumstance,  whether  the  labor  market  suddenly  be¬ 
came  glutted  in  and  around  this  part  of  Wisconsin,  whether 
the  materials  suddenly  poured  into  Sparta,  Wisconsin, 
might  have  been  the  cause  for  this  profit,  the  Court  is  to 
determine  what  a  reasonable  profit  was  under  all  these 
circumstances,  of  the  case,  and  whether  the  War  Depart¬ 
ment  made  a  bid  for  the  purpose  of  checking  Mr.  Ring’s  bid 
is  immaterial,  whether  the  bid  which  was  made,  if  one  was 
made  by  the  War  Department  coincided  approximately 
with  Mr.  Ring’s  bid  is  immaterial  regardless  of  what  may 
have  motivated  the  War  Department,  this  bid,  this  con¬ 
tract  was  awarded  to  Mr.  Ring  and  he  performed 
138  under  it,  and  the  only  thing  that  is  before  this  Court 
at  the  present  time  arises  after  the  contract  was 
awarded,  after  the  work  was  done,  after  the  money  was 
paid  to  Mr.  Ring,  and  the  amounts  of  his  cost  are  deducted 
from  what  he  received,  and  that  profit  viewed  in  the  light 
of  what  occurred  in  March  of  1942,  when  this  job  was 
bid,  by  what  occurred  after  the  job  was  finished  and  the 
profit  was  in  Mr.  Ring’s  possession,  except  as  I  say  for 
the  matter  of  the  price  risk,  bid  practices  do  not  enter 
into  this  case  at  all.  The  only  question  is,  was  the  profit 
Mr.  Ring  earned  on  this  job  fair  and  reasonable,  or  was 
some  part  of  it  excessive,  and,  if  so,  how  much? 

The  Judge:  Objection  overruled.  Exception  allowed. 
I  think  I  see  some  pertinency  there. 

Mr.  Brill :  I  should  never,  of  course,  say  anything  gen¬ 
erally  speaking  after  the  objection  is  overruled,  but  I  think 
the  point  which  is  being  discussed  is  so  important  that 
if  the  Court  will  indulge  me  I  would  like  to  say  a  word  or 
two  about  it. 

The  Judge :  Very  well. 
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Mr.  Brill:  If  the  Court  thinks  I  am  going  too  far  I  will 
desist  whenever  the  suggestion  is  made.  Counsel  wants 
to  look  at  this  job  as  it  turned  out.  He  doesn’t  want  to 
keep  out  the  elements  of  risk,  but  he  wanted  to  admit — but 
he  realized  later  it  was  his  admission  because  I  would 
claim  to  the  contrary  what  he  claims — is  the  amount 

139  of  the  profit  that  was  made  is  such  that  it  will  in¬ 
dicate  what  the  risk  was. 

Well,  the  fact  that  that  profit  was  made  has  no  bearing 
directly  upon  the  question  of  what  the  risk  was,  even 
though  a  job  actually  resulted  in  as  large  a  margin  of  profit 
as  this  did.  The  facts  remain  that  viewed  in  the  light  of 
the  circumstances,  as  they  will  be  understood  by  competent 
builders  at  the  time  the  bid  was  made,  it  still  would  have 
implied  a  risk.  Risk  deals  not  merely  with  known  elements, 
but  unknown  elements.  Nobody  can  tell  at  the  beginning 
of  a  seven  million  dollar  contract  exactly  how  it  is  going  to 
turn  out.  All  they  can  tell  is  what  the  judgment  of  com¬ 
petent  people  will  indicate  the  risk  is.  It  is  compensation 
for  that  risk  that  a  larger  margin  is  asked  for  than  one 
gets  under  a  contract  with  a  fixed  fee.  We  all  know — it  is 
commonly  known  that  the  government  has  let  a  contract 
with  a  fixed  fee  on  a  very  small  margin,  one  per  cent,  two 
per  cent,  those  are  common  figures. 

But  ask  the  man  to  take  a  contract  at  a  fixed  fee  of 
two  per  cent  of  a  contract  price  whether  he  will  guarantee 
that  the  contract  will  not  cost  more  than  a  particular  figure 
and  still  take  it  and  three  per  cent,  and  of  course  we  all 
know  they  will  universally  say  no.  Why?  Because  in  the 
light  of  what  they  can  tell  and  forecast  at  the  time  the 
bid  is  made  is  indefinite.  There  are  certain  things  nobody 
can  tell  to  a  certainty,  and  therefore  you  must  have 

140  a  larger  margin  so  that  over  a  long  period  of  a  life 
of  a  contracting  concern  sometimes  you  will  make 

more,  sometimes  less,  and  sometimes  you  will  lose  money. 

The  Judge:  That  is  all  I  want  to  hear  at  the  present 


108 


time.  I  think  that  is  beyond  what  is  going  through  my 
mind  in  overruling  the  objection.  Let’s  proceed. 

Mr.  Brill:  Will  you  read  the  last  question,  Mr.  Re¬ 
porter? 

(The  reporter  read  the  last  question  as  recorded.) 

A.  Yes,  sir. 

Q.  Has  that  been  the  practice  for  many  years?  A. 
With  all  government  agencies. 

Q.  With  all  government  agencies. 

Mr.  Winn:  May  the  record  show  I  have  objections  and 
exceptions  to  this  line  of  testimony,  may  it  please  the 
Court? 

The  Judge:  Object  to  that  question.  I  think  you  had 
better  make  them  individually  on  these  questions  because 
I  don’t  want  to  attempt  to  define  the  line  of  questioning  to 
which  objection  is  made.  The  objection  is  overruled  to 
this  question.  Exception  allowed. 

Q.  Now,  do  you  know,  Mr.  Ring,  whether  or  not  it  has 
been  the  regular  practice  at  all  times  in  governmental 
agencies  in  determining  whether  or  not  to  let  a  contract 
after  bids  have  been  received  to  make  a  corn- 
141  parison  between  the  bids  and  their  own  estimates? 

Mr.  Winn :  Object  to  that  on  the  grounds  that  it 
must  be  based  on  hearsay,  if  the  Court  please. 

The  Judge:  This  gentleman  has  convinced  me  that  he 
is  qualified  as  to  the  practices  in  these  matters.  Objection 
overruled.  Exception  allowed. 

Q.  Was  that  the  regular  practice?  A.  Yes,  sir. 

Q.  Do  you  know  what  the  practice  is  after  they  make 
the  comparison? 

Mr.  Winn :  I  object  to  that. 

The  Judge:  Objection  overruled.  Exception  allowed. 
A.  Yes,  I  do. 

Q.  Yftiat  is  it? 

Mr.  Winn :  I  object  to  that,  if  the  Court  please. 

The  Judge:  Objection  overruled.  Exception  allowed. 

A.  If  the  appropriations  they  have  appropriated  for 
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certain  projects  in  their  estimates  the  bidding  is  above 
their  estimates  they  either  reject  the  bids  or  take  new 
bids  or  let  a  part  of  the — cut  off  a  part  of  the  project 
Q.  Suppose  the  bid  does  not  run  over  the  estimate?  A. 
Then  they  let  the  job. 

Q.  Did  you  have  a  discussion  with  the  officer  of  the 
Army  in  charge  of  the  letting  of  this  contract  with  respect 
to  the  relationship  of  your  bid  and  their  own  esti- 

142  mates?  A.  Yes,  sir. 

Q.  What  was  that  discussion?  A.  That  was 
the  Chicago  office,  in  the  Merchandise  building. 

Q.  On  the  date  you  submitted  your  bid?  A.  On  the 
26th,  yes. 

Q.  Who  was  present?  A.  Mr.  Floyd  and  I,  Mr. — the 
officer  in  charge  was  at  that  time — I  think  he  was  a  major — 
Major  Humphrey. 

Q.  Major  Humphrey?  A.  Major  Humphrey. 

Q.  What  did  Major  Humphrey  say? 

Mr.  Winn :  I  object  to  that,  if  the  Court  please. 

The  Judge:  On  what  ground? 

Mr.  Winn:  On  the  ground  that  it  is  hearsay,  sir. 

Mr.  Brill:  I  don’t  see  how  that  is  hearsay.  Here  is  the 
officer  in  charge  of  the  letting  and  he  states  certain  facts. 
He  is  a  government  representative. 

The  Judge:  It  might  be  hearsay  even  though  he  might 
be  a  government  representative,  but  I  am  going  to  over¬ 
rule  the  objection.  Exception  allowed.  Answer  the  ques¬ 
tion. 

A.  First  of  all — 

Q.  What  did  he  say?  A.  He  said,  44 Although  your  bid 
is  about  five  per  cent  higher  than  we  estimated  the 

143  job  cost  of  it,  we  will  recommend  it  for  acceptance.” 

Q.  4  4  We  will  recommend  it  for  acceptance  ”  ?  A. 
That  is  right. 

Q.  Now,  how  soon  after  that  did  they  announce  the 
awarding  of  the  contract  to  you,  how  soon?  A.  About 
three  to  four  hours,  the  same  day. 
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Q.  Then  you  proceeded  to  execute  the  contract  shown 
here  as  Exhibit  1,  and  started  planning  your  work,  is  that 
right?  A.  That  is  right.  We  received  immediately  a 
notice  to  proceed  the  same  day. 

Q.  Now,  who  had  general  charge  of  the  planning  for 
and  the  erection  of  the  buildings  covered  by  your  contract? 
A.  Myself  and  Mr.  Floyd. 

Q.  Yourself  and  Mr.  Floyd?  A.  That  is  right. 

Q.  And  what  other  supervisory  help  did  you  have?  A. 
We  had  labor  foremen,  carpenter  foremen,  a  fellow  by  the 
name  of  Mr.  Urban. 

Q.  Urban,  U-R-B-A-N  ?  A.  Yes. 

Q.  Do  you  remember  his  first  name?  A.  Albert. 

Q.  And  Mr.  Wiik?  A.  Mr.  Floyd,  Mr.  Wiik,  Mr. 
Larson — 

144  Q.  What  Larson  was  that?  A.  A1  Larson.  He 
was  a  foreman  for  us  at  Pittsburg  and  we  brought 
him  down  from  Pittsburg. 

Q.  Where  did  you  bring  Urban  from?  A.  Cedar 
Rapids.  He  was  working  prior  for  us. 

Q. 1  Where  had  he  worked  for  you?  A.  Kansas  City, 
Amsterdam,  New  York,  Toledo,  Mason  City,  Pittsburg. 

Q.  Was  he  a  competent  superintendent?  A.  Very 
competent. 

Q.  Did  Mr.  Wiik  work  on  the  job?  A.  In  the  office  and 
on  the  job  both. 

Q.  Did  your  two  sons  work  on  the  job?  A.  Yes,  sir. 
Q.  Martin  and  Harold?  A.  Martin  worked  until  about 
July  1st  and  then  he  went  into  the  armed  services. 

Q.  Martin  worked  until  about  July  1st  of  1942,  when  he 
went  into  the  United  States  Army?  A.  That  is  right 
Q.  Mrs.  Floyd,  how  long  did  she  work?  A.  Until 
about  eleven  o’clock. 

146  Q.  Every  night  and  every  day?  A.  That  is 
right. 

Q.  And  who  else?  A.  Harold,  Harold  Ring. 
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Q.  Did  he  put  in  as  long  hours  as  you  did?  A.  No,  ap¬ 
parently  he  couldn’t  take  it.  He  used  to  get  through  about 
ten-thirty  or  eleven  and  say,  “I  am  through,  otherwise  I 
wouldn’t  be  able  to  do  a  thing  tomorrow.” 

Q.  How  about  Martin?  A.  Martin  was  the  same. 
While  he  was  there  he  worked  all  hours. 

Q.  How  about  Mr.  Urban?  A.  Mr.  Urban  —  at  the 
time  he  got  through  with  the  job  he  went  home. 

147  Q.  Quit  at  regular  hours?  A.  About  seven  or 
eight  he  would  be  through. 

Q.  He  worked  from  what  time  in  the  morning?  A. 
From  seven-thirty  until  about  seven  o’clock. 

.Q  At  night?  A.  That  is  right 
Q.  What  hours  did  you  have  for  lunch  and  dinner?  A. 
Myself? 

Q.  Yes.  A.  Didn’t  have  any. 

Q.  You  eat,  don’t  you?  A.  Yes,  by  taking  a  sandwich 
at  some  of  the  “dog”  stands  there,  and  a  glass  of  milk; 
and  that  was  my  lunch. 

Q.  How  about  dinner?  A.  Dinner,  about  eight-thirty 
at  the  hotel,  in  the  dining  room,  which  was  about  closing 
time  when  I  would  come  in,  and  I  used  to  give  the  order 
and  went  up  and  cleaned  up,  spent  fifteen  or  twenty  minutes 
with  my  dinner,  and  then  go  to  the  office. 

Q.  Were  those  the  usual  hours  your  supervisory  crews 
put  in  on  the  jobs?  A.  No,  sir. 

Q.  Why  did  you  put  in  those  hours  on  this  job?  A.  I 
thought  it  was  very  necessary.  The  time  and  the  job  itself 
demanded  it. 

148  Q.  Now,  in  planning  the  performance  of  this  job, 
how  did  you  divide  up  the  responsibility,  who  had 

them  and  how  were  they  divided?  A.  Well,  we  all  sat 
down  and  went  over  the  procedure  — 

Q.  By  “we”  who  do  you  mean?  A.  Mr.  Wiik,  Mr. 
Floyd,  I,  Martin,  that  is  about  it;  we  went  over  the  pro¬ 
cedure,  planned  the  buildings  out,  how  they  should  be 
built,  what  method  we  should  use,  what  organizations  we 
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shall  employ,  and  so  forth.  As  from  my  previous  experi¬ 
ence  we  decided  to  have  Mr.  Wiik  take  care  of  most  of  the 
technical  work,  such  as  plans,  lumber,  supervise  all  that 
type  of  work  and  handling  the  communications  between 
the  material  people  and  the  government  office.  Mr. 
Floyd  — 

Q.  How  about  the  drawing  of  details!  A.  Details  and 
other  estimates  and  what-nots.  Lumber  lists  were  that  big 
(indicating).  It  was  a  question  of  giving  that  to  the  gov¬ 
ernment  each  time  the  amount  of  lumber  was  required  and 
checking  the  lumber. 

Q.  Under  this  contract  the  government  was  supposed 
to  furnish  certain  lumber?  A.  That  is  right.  We  were 
supposed  —  the  Ring  Construction  Corporation  was  to  fur¬ 
nish  approximately  three  million  feet  of  lumber,  and  the 
job  itself,  I  believe,  in  the  estimate  shows  close  to 
149  twenty  million.  The  government  allowed  the  sum  of 
four  hundred  seventy-five  thousand  dollars  for  un¬ 
allocated  material.  The  government  was  supposed  —  we 
were  supposed  to  furnish  them  lists  of  types  of  lumber  and 
they  went  out  and  bought  them  at  auction  and  turned  them 
over  to  us,  and  from  then  on  it  was  our  baby  to  see  that  we 
get  the  materials  and  the  type  of  materials  required. 

Q.  You  mean  the  government  agreed  in  the  specifica¬ 
tions  to  furnish  about  sixteen  million  feet  of  lumber,  but 
you  were  required  to  determine  the  kinds  of  lumber  neces¬ 
sary  otherwise  on  the  work?  A.  That  is  right. 

Q.  And  that  is  one  of  the  details  Mr.  Wiik  worked  on? 
A.  That  is  right. 

Q.  What  duties  did  you  assign  to  Mr.  Floyd?  A.  Mr. 
Floyd  should  stay  in  Area  C  as  a  supervisor  of  the  other 
superintendents  and  foremen,  and  he  had  that  area,  and  I 
would  take  Area  E  and  supervise  for  Mr.  Urban  and  the 
other  foremen,  such  as  labor  foremen  and  carpenter  fore¬ 
men  and  cement  finishers,  and  so  forth. 

Q.  Floyd  had  general  supervision  of  Area  C,  and  you 
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had  general  supervision  of  E  with  Urban  as  your  assistant? 
A.  And  so  was  Floyd  an  assistant. 

Q.  In  other  words  you  had  general  supervision  in 
Floyds  area  as  well?  A.  That  is  correct.  I  went 

150  from  one  job  to  another  all  day  long. 

Q.  What  duties  did  you  assign  to  your  son,  Har¬ 
old?  A.  He  was  to  take  charge  of  engineers  and  lay  out 
of  the  buildings. 

Q.  Laying  out  lines  for  the  building,  determining  the 
location?  A.  Not  the  location,  but  the  dimensions  of  the 
length  and  width  of  the  buildings. 

Q.  Showed  it  on  the  ground?  A.  The  government 
staked  out  four  stakes  and  we  were  to  check  them  —  not 
actually  check  them,  but  lay  them  out  for  excavation. 

Q.  And  Martin?  A.  Martin  had  duties  of  communi¬ 
cating  with  the  Area  Engineer’s  office  and  obtaining  priori¬ 
ties. 

Q.  Obtaining  priorities  for  materials?  A.  For  the 
materials,  yes,  sir. 

Mr.  Brill:  I  take  it  the  Court  understands  what  he 
means  by  “obtaining  priorities.”  A.  Getting  drawings 
approved  or  disapproved,  materials,  and  so  forth;  maybe 
overlooking  the  timekeepers,  then  checking  them  twice  a 
day  to  see  that  they  had  checked  their  men  in  keeping  the 
time  correctly,  and  also  buying  of  small  miscellaneous  ma¬ 
terials  available  within  the  distance. 

Q.  And  Mrs.  Floyd?  A.  Mrs.  Floyd  was  in 

151  charge  of  the  books  in  the  office. 

Q.  By  the  way,  when  you  went  back  to  Minneapo¬ 
lis,  you  said  you  worked  in  the  Minneapolis  office.  Was 
there  any  work  to  do  there  except  in  connection  with  this 
job?  A.  No,  sir. 

Q.  During  the  time  this  job  was  in  progress  were  you 
able  to  handle  any  other  work?  A.  No,  sir.  What  I  was 
referring  to  was  mail  that  came  in  pertaining  to  the  job 
and  costs,  and  so  forth. 
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Q.  Now,  when  yon  estimated  this  job,  Mr.  Bing,  did  yon 
intend,  in  accordance  with  yonr  estimate,  to  hire  all  the 
labor  to  do  the  work  that  was  not  to  be  subcontracted,  to 
hire  the  labor  yourself?  A.  Yes,  sir. 

Q.  And  what  did  yon  find  with  regard  to  that  situation 
when  you  started  the  work?  Did  you  find  it  desirable  to 
change  and  subcontract  some  of  the  labor?  A.  Definitely. 

Q.  Yes ;  and  why  did  you  do  that?  A.  Well,  there  was 
several  reasons  in  there.  First,  it  meant  if  we  don’t  sub  — 
Q.  Sublet,  you  mean?  A.  Sublet  some  of  this  work, 
we  would  have  to  increase  the  organization  at  least  four 
time  as  much  as  had. 

Q.  What  do  you  mean  by  “increase  the  organi- 

152  zation  ’  ’  ?  A.  Such  as  foremen,  superintendents, 
and  timekeepers,  and  also  it  would  demand  the  office 

to  carry  all  these  men  on  our  payroll  and  get  someone  in 
charge  over  these  superintendents  and  foremens,  so  we 
elected  —  we  talked  these  various  things  over  and  we 
elected  to  advertise  and  send  out  people  to  see  if  thy  can’t 
locate  to  get  some  of  these  contractors  to  obtain  subcon¬ 
tractors  for  labor  only. 

Q.  Did  you  succeed  in  doing  that?  A.  Yes. 

Q.  To  whom  did  you  sublet  some  of  the  labor  on  the 
job?  A.  I  beg  you  pardon? 

Q.  To  whom  did  you  sublet  some  of  the  labor  on  the  job? 
A.  Some  was  let  to  Ganley. 

Q.  Ganley  Construction  Company  of  Minneapolis?  A. 
In  fact,  it  was  he  himself  didn’t  want  to  accept  it. 

Q.  He  went  in  with  somebody  else?  A.  He  went  in 
with  two  others,  Livingston,  Ganley  and  Johnson  —  Gan¬ 
ley,  Livingston,  Anderson  and  Johnson. 

Q.  Four  people?  A.  Three  all  together. 

Q.  You  said  Ganley  —  A.  Livingston  and  Anderson 
were  partners. 

Q.  Livingston  and  Anderson  were  partners?  A.  Yes. 
Q.  I  see.  Those  three  organizations  joined  them- 

153  selves  in  a  joint  venture  and  took  over  some  of  the 
labor  on  this  job?  A.  Yes. 
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Q.  On  what  sort  of  basis?  A.  We  offered  them  to 
take  one  hundred  ninety  barracks  including  the  foundations 
and  they  refused  to  accept  the  foundations. 

Q.  You  mean  they  took  over  certain  units?  A.  Cer¬ 
tain  units. 

Q.  To  furnish  labor  on  certain  units  at  an  agreed  price? 
A.  At  an  agreed  price. 

Q.  Did  you  sublet  any  labor  on  any  other  units?  A. 
Yes. 

Q.  To  whom?  A.  To  a  fellow  by  the  name  of  Darrow. 
Q.  D-A-R-R-O-W?  A.  I  don ’t  know  whether  he  has  a 
“W”  there  or  not. 

Q.  You  don’t  know  how  to  spell  his  name?  A.  No. 

Q.  We  will  ask  Mr.  Wiik.  What  did  you  sublet  to  him? 
A.  The  sheeting. 

Q.  The  labor  of  installing  sheeting?  A.  That  is  right; 
at  so  much  per  thousand. 

Q.  On  what  type  of  building?  A.  On  all  buildings  we 
put  up  ourselves. 

154.  Q.  What  is  that?  A.  On  all  the  buildings  we 
put  up  ourself. 

Q.  That  was  buildings  that  you  were  building?  A. 
That  is  right. 

Q.  What  other  labor  did  you  sublet?  A.  Brickwork. 
Q.  Brickwork?  A.  That  is  right. 

Q.  All  of  the  brick  work?  A.  Yes,  sir;  brick  and  tile 
partitions. 

Q.  The  laying  of  the  brick  and  tile  partitions?  A. 
Yes. 

Q.  To  whom  did  you  sublet  that?  A.  To  Southern 
Fire  Proofing  Company. 

Q.  To  Southern  Fire  Proofing  Company.  Do  you  re¬ 
member  any  more?  A.  The  electrical  work,  of  course. 

Q.  That  isn’t  labor.  A.  No. 

Q.  Iam  talking  about  labor  alone.  A.  By  the  way,  on 
the  brick  and  tile  it  wasn’t  labor  alone  because  we  pur- 
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chased  the  brick  and  then  turned  it  over  to  him  because 
that  is  the  rule  of  the  union  because  they  must  furnish  la¬ 
bor  and  material. 

Q.  You  bought  the  brick  and  turned  it  over  to 

155  him!  A.  Yes,  guaranteed  the  price  of  the  brick. 

Q.  Is  that  all  the  labor  you  sublet!  A.  The 
flooring  —  I  believe  some  of  the  flooring  —  yes,  the  floor¬ 
ing,  too. 

Q.  To  whom?  A.  To  Darrow. 

Q.  These  items  you  have  just  described  as  labor  which 
you  sublet  on  this  job,  was  it  customary  on  your  contractor 
work  to  sublet  the  labor,  or  do  it  yourself?  A.  Do  it  our¬ 
selves. 

Q.  In  this  case  you  sublet  a  good  portion  of  it?  A. 
That  is  right. 

Q.  For  the  reason  you  indicated?  A.  That  is  right. 

Q.  Did  that  result  in  substantial  savings  of  money  below 
your  estimate?  A.  It  did. 

Q.  Now,  with  respect  to  the  purchase  of  materials,  what 
sort  of  materials  did  you  purchase  besides  this  twenty  mil¬ 
lion  feet  of  lumber,  or  nineteen  million  feet?  A.  Well,  we 
purchased  nails  that  the  government  were  supposed  to  fur¬ 
nish  and  they  didn’t  furnish  any  nails  until  the  buildings 
were  about  sixty  per  cent,  completed,  and  we  were  forced 
to  go  out  and  buy  our  own  nails,  and  it  took  two  cars  of 
nails. 

156  Q.  Two  carloads?  A.  Two  carloads  of  nails. 

Q.  Did  you  buy  them  all  in  one  place?  A.  No, 

everywhere  in  the  country. 

Q.  A  lot  here?  A.  From  Duluth  to  Pittsburgh. 

Q.  All  over  the  country,  from  Duluth  to  Pittsburgh. 
How  many  places?  A.  Constantly  kept  calling  these  dif¬ 
ferent  people  we  used  to  do  business  with  before  and  asked 
them  to  whatever  they  had,  ship  us. 

Q.  How  many  different  places?  A.  Offhand,  I  would 
say  six  or  eight.  We  may  have  called  twenty-five,  but  we 
only  succeeded  in  getting  —  if  there  were  two  kegs  of  nails 
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in  a  hardware  store  or  lumber  yard,  we  would  get  them;  in 
fact,  we  went  to  Montgomery  Ward  and  bought  two  kegs. 

Q.  At  any  price?  A.  At  any  price.  It  wasn’t  a  ques¬ 
tion  of  price.  It  was  shutdown  the  job  or  get  the  nails. 

Q.  What  else  in  the  way  of  material,  certain  items  of 
hardware?  A.  Hardware,  reinforcement  steel,  miscel¬ 
laneous  ornamental  iron. 

Q.  Cement?  A.  Cement.  Concrete  was  ready- 

157  mixed,  but  there  was  quite  a  bit  of  cement  work. 

Q.  What  about  sheeting?  A.  Sheeting? 

Q.  Yes.  A.  That  is  lumber.  Insulation  — 

Q.  I  meant  insulation  and  roofing.  A.  Roofing  was 
the  same  as  anything  that  went  into  the  building. 

Q.  Let  me  ask  you  with  respect  to  this  material  you 
bought,  did  you  attempt  to  get  prices  and  definite  bids  to 
you  on  the  material  you  needed  before  you  put  in  your  bid? 
A.  We  always  do. 

Q.  Did  you  in  this  case?  A.  Yes,  sir. 

Q.  Were  you  able  to  get  commitments  on  all  the  ma¬ 
terial?  A.  Practically. 

Q.  How  about  nails.  A.  We  wern’t  supposed  to  fur¬ 
nish  them. 

Q.  The  government  was  supposed  to  furnish  them?  A. 
The  government  was  supposed  to  furnish  them. 

Q.  How  about  lumber?  A.  Just  the  amount  we  were 
supposed  to  furnish. 

Q.  You  got  commitments  on  the  amount  —  A.  Not 
commitments,  but  we  got  prices,  but  no  one  wanted 

158  to  guarantee  deliveries. 

Q  No  one  wanted  to  guarantee  delivery?  Was 
that  true  of  just  lumber,  or  other  material?  A.  Practi¬ 
cally,  it  was  lumber. 

Q.  You  say  the  lumber  market  was  such  that  although 
you  had  prices  quoted  you  couldn’t  get  a  commitment  from 
anybody  because  they  would  not  guarantee  delivery?  A. 
That  is  right. 
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Q.  That  was  the  condition  under  which  yon  did  this  job! 
A.  That  is  correct. 

Q.  After  you  got  the  contract  and  started  working,  tell 
us  briefly  in  general  how  you  went  about  and  how  you  suc¬ 
ceeded  in  purchasing  your  lumber?  A.  The  first  thing 
we  called  Chicago,  several  of  the  wholesale  lumber  people 
and  there  wasn’t  anyone  there  at  that  particular  time  — 
there  was  a  job  let  everyday  and  there  was  several  jobs  let 
before  we  obtained  our  contract,  and  they  were  already 
committed  to  the  various  different  contractors  and  they 
didn’t  want  to  take  any  more  commitments  on.  However, 
Mr.  Wiik  —  I  told  Mr.  Wiik  to  be  on  one  line,  and  I  was  on 
another  line,  and  Martin,  perhaps,  was  on  another  line. 

Q.  Telephone  line?  A.  Telephone  lines.  We  called 
Pittsburgh,  Minneapolis  —  Mr.  Wiik  had  a  commitment  on 
several  cars  from  the  Wyerhouser  Lumber  here. 

159  Q.  Wyerhouser  Lumber?  A.  Wyerhouser  Lum¬ 
ber  and  Minnesota  Transfer,  and  by  the  time  I 
checked  his  list  and  called  back,  they  only  had  three  or  four 
cars  left 

Q.  How  many  feet  of  lumber  come  in  a  car?  About 
twenty  thousand?  A.  Between  sixteen  and  twenty-two 
thousand.  It  depends  on  the  type  of  car  it  is.  They  had 
only  certain  dimensions  of  lumber  which  couldn’t  be  used 
unless  you  get  it  with  the  other  lumber,  and  I  made  a  spe¬ 
cial  trip  to  Chicago  to  the  Joseph  Lumber  Company  — 

Q.  The  Joseph  Lumber  Company?  A.  That  is  one 
of  the  largest  dealers  in  Chicago,  to  ship  us  one  car  of 
2x4 ’s.  We  could  start  on  the  barracks  if  we  had  those. 
They  didn’t  have  any  in  transit  and  didn’t  care  to  ship 
any.  However,  they  shipped  us  a  truckload. 

Q.  A  truckload,  how  many  thousand  feet?  A.  I  would 
say  about  ten  thousand  feet.  In  fact,  they  stated  the  fact 
they  wouldn’t  have  done  business  before  with  us,  they 
would  never  have  let  that  lumber  out  of  their  yard  because 
they  couldn’t  replace  it. 
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Q.  You  had  great  difficulty  in  getting  lumber  T  A.  That 
is  right. 

Q.  How  did  you  finally  get  an  adequate  supply?  A. 
Through  the  various  dealings  we  had  with  some  of 

160  the  business  people.  Joseph  Lumber  Company  had 
ten  or  fifteen  cars  go  to  Morgantown,  Kansas  for  the 

same  type  of  building  —  I  presume  for  the  Gauss  Con¬ 
struction  Company. 

Q.  Gauss,  G-A-U-S-S?  A.  IthinkG-O. 

Q.  They  diverted  that  to  you  instead?  A.  No,  they 
didn’t  divert  it.  With  all  my  efforts  I  tried  to  induce  them 
to  do  it,  and  they  finally  diverted  three  or  four  cars. 

Q.  Three  or  four  cars  they  promised  to  send  you?  A. 
That  is  right. 

Q.  That  is  an  example  of  one  of  the  problems  you  had? 
A.  That  is  a  sample,  and  finally  — 

Q.  I  don’t  want  to  waste  too  much  time.  Did  you  fi¬ 
nally  arrange  for  someone  to  buy  for  you?  A.  That  is 
right. 

Q.  You  paid  a  commission  to  a  broker  to  buy  for  you? 
A.  That  is  right. 

Q.  You  paid  a  commission  to  a  broker  to  buy  for  you? 
A.  That  is  right. 

Q.  That  is  the  way  you  got  your  lumber?  A.  That  is 
the  way  we  got  our  lumber. 

Q.  Did  you  get  your  lumber  then  in  time  to  keep  up  with 
your  work?  A.  I  wouldn’t  say  I  got  it  in  time. 

161  After  this  agent  for  the  Ring  Construction  Corpora¬ 
tion  started  up  it  took  him  a  week  or  ten  days  before 

he  lined  up  something,  and  I  would  say  it  was  between  two 
and  three  weeks  before  we  started  getting  lumber. 

Q.  After  that  you  did.  A.  After  that  we  did  get  some 
of  the  lumber,  some  came  from  Canada.  We  also  had  an 
agent  in  Cincinnati,  but  he  couldn’t  produce,  and  one  in 
Pittsburgh. 

Q.  But  the  lumber  was  the  principal  scarce  item?  A. 
That  is  the  principal  one  in  the  building. 
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Q.  With  respect  to  the  manner  of  excavating  for  the 
footings,  tell  us  first  — 

Mr.  Brill:  May  I  inquire,  is  the  Court  familiar  with 
what  the  footing  of  a  building  is? 

The  Judge:  I  think  I  have  a  general  idea. 

Q.  What  were  concrete  footings  made  of,  ready  mixed 
concrete  under  each  of  these  buildings?  A.  That  is  right. 

Q. '  About  how  many  footings  were  under  each  building? 
A.  I  believe  some  of  the  building  footings  are  piered. 

Q.  Both.  A.  First  there  was  a  footing  around  some 
of  the  foundation.  I  would  say  some  were  forty  piers. 

Q.  Forty  piers?  A.  Concrete  piers. 

162  i  Q.  How  about  footings?  A.  Footings  go  around 

the  buildings. 

Q.  You  used  the  word  footing  to  indicate  the  foundation 
around  the  entire  building?  A.  Footing — the  foundation 
is  raised  on  the  footing. 

Q.  And  there  were  piers  in  addition?  A.  That  is  right. 

Q.  Why  were  piers  necessary?  A.  To  carry  the  floor. 

Q.  What  was  the  conition  of  the  soil  there?  A.  The 
soil  was  muck. 

Q.  Muck.  A.  Silty  sand  and  water — swamp. 

Q.  Silty  sand  and  swamp  water?  A.  That  is  right. 

Q.  Will  you  compare  the  technique  you  used  in  draining 
the  area  where  your  buildings  were  erected  with  the  tech¬ 
nique  used  by  contractors  in  adjoining  areas?  A  Yes,  sir. 

Q.  How  was  it  done?  A.  First  we  decided  to  excavate 
the  entire — 

Q.  I  am  talking  about  drainage  now.  A.  That  is  how 
we  got  drainage.  Instead  of  digging  each  pier  separately 
by  hand  we  got  our  heads  together  and  elected  a  method 
of  using  a  crane  with  a  scoop  to  scoop  all  of 

163  i  the  excavation  out  and  make  one  big — for  the  entire 

area  make  one  hole  and  get  the  water  to  one  side 
and  put  in  a  small  pump  and  drain  the  water  out  while  we 
were  working  there. 

Q.  A  small  hand  pump  ?  A.  No,  a  gasoline  pump. 
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Q.  A  gasoline  pump?  A.  Yes. 

Q.  And  when  the  water  was  removed  you  built  your 
piers  and  filled  in  the  area?  A.  Back-filled  it  in  again. 

Q.  Back-filled  it  in  again?  A.  That  is  right. 

Q.  How  was  it  done  by  other  contractors  on  the  job? 
A.  They  used  a  matter  of  point  wells. 

Q.  Point  wells,  what  are  those?  A.  They  would  take 
an  area  of  fifty  feet  and  put  in  maybe  twenty  points  and 
then  put  a  big  pump  at  the  end  of  it  with  pipes  and  pump 
it  out — pump  the  water  out. 

Q.  How  did  they  excavate  for  the  piers?  A.  Some  by 
hand  there  for  each  individual  pier,  and  some  had  a  differ¬ 
ent  method. 

Q.  Which  was  the  most  economical  method?  A.  As  far 
as  we  were  concerned  we  found  ours  was  the  most  eco¬ 
nomical  because  of  the  rental  on  the  well  points. 

164  Q.  Well  points?  A.  Yes,  sir.  I  think  at  that 
time  they  wanted  around  twenty-five  hundred  or 
three  thousand  dollars. 

Q.  Twenty-five  hundred  to —  A.  to  Three  thousand 
dollars  a  month,  where  these  pumps  cost  us  one  hundred 
dollars,  I  believe. 

Q.  For  the  entire  pump?  A.  For  the  entire  pump. 

Q.  You  owned  the  pump  then?  A.  That  is  right.  On 
one  or  two  occasions  we  rented  one  because  it  required  a 
bigger  one.  The  small  one  didn’t  take  and  we  had  to  put 
two  or  three  more  in  one  particular  spot. 

Q.  All  right.  So  you  say  you  produced  economics  in 
the  method  of  excavating  the  entire  area  under  each  build¬ 
ing  and  put  in  your  drain  and  then  by  the  methods  indicated 
put  in  your  piers  and  then  filled  back— back-filled.  A. 
Back-filled. 

Q.  Yes,  as  contracted  with  the  expensive  pumps  that 
were  rented  and  digging  for  each  pier  by  hand.  A.  That 
is  right. 

Q.  Did  you  subcontract  the  excavating?  A.  That  is 
right. 
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Q  What  contractor  did  you  use?  A.  S.  J.  Groves  & 
Sons. 

Q.  S.  J.  Groves  &  Sons.  Was  that  one  of  the 

165  large  nationally  known  excavating  concerns?  A. 
That  is  correct. 

Q.  Have  you  been  on  friendly  relations  with  Mr.  Groves 
for  many  years? 

The  Judge:  Gentlemen,  I  think  we  had  better  give  the 
reporter  about  five  minutes  rest  again.  I  plan  to  run  on 
until  nearly  six  o  ’clock  anyway.  We  will  stand  recessed 
for  five  minutes. 

(A  short  recess  was  here  taken.) 

The  Judge:  Let  us  eliminate  all  the  delays  we  can 
consistently. 

Mr.  Brill :  I  can  eliminate  some  delays  by  directing  the 
witness’s  attention  to  particular  points  in  general  language, 
maybe  more  or  less  lead ;  and  if  I  go  too  far  I  will  be  glad 
to  be  stopped  but  I  will  be  glad  to  follow  the  Court’s 
instructions.  I  may  have  to  use  that  technique  to  do  it. 

Q.  Now,  what  other  special  method  did  you  use  to 
economize  on  the  construction  of  that  work  other  than  what 
you  told  us  today,  for  instance,  the  matter  of  setting  up 
the  frames  for  these  framed  buildings.  A.  We  decided 
to  build  the  barracks  baloon-type  instead  of  two  floors 
separately.  Instead  of  making  two  operations  we  elected 
to  use  balloon-type  construction. 

Q.  Tell  us  about  the  balloon-type  construction.  A.  It 
means  we  take  an  eighteen  2x4,  that  is  the  studs, 

166  we  lay  out  the  wall  on  the  ground  and  we  get  six  or 
eight  men  to  stand  it  up  and  brace  it  that  way. 

Q.  What  you  did  was  frame  the  two  stories  in  one 
operation  instead  of  frame  each  story  separately?  A. 
That  is  correct. 

Q.  And  with  a  substantial  number  of  men  to  raise  it? 
A.  That  is  right,  just  for  the  raising  part  and  then  or¬ 
ganizing  a  sheeting  gang,  stud  gang,  a  floor  gang,  a  rafter 
gang,  each  one  was  working  independently. 
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Q.  You  organized  crews  of  what  you  called  gangs? 
A.  That  is  right. 

Q.  For  each  specific  type  of  operation?  A.  That  is 
right. 

Q.  Does  it  increase  the  efficiency?  A.  It  increases  the 
efficiency  to  train  each  man  to  do  that  type  of  work  and  that 
is  all  they  do. 

Q.  You  train  each  man  on  a  job?  A.  Each  crew.  That 
is  the  experience  we  had  with  that  in  Pittsburg. 

Q.  You  experimented  with  that  in  Pittsburg  before  you 
did  this  work?  A.  Both  methods. 

Q.  And  you  found  the  balloon-type  was  the  most  eco¬ 
nomical?  A.  That  is  correct. 

167  Q.  Who  did  that?  A.  We  did. 

Q.  And  did  that  result  in  substantial  economies? 
A.  Substantial  savings. 

Q.  What  other  particular  special  method  of  construc¬ 
tion  did  you  adopt  for  the  purpose  of  economy  and  speed? 
A.  Take,  for  instance,  we  did  mess  hall  tables  — 

Q.  You  did  what?  A.  Mess  hall  tables. 

Q.  Mess  hall  tables?  A.  That  is  right.  In  many  cases 
they  are  made  in  the  mill  or  shop.  We  sublet  it  at  between 
four  and  five  dollars  a  table.  We  furnished  the  lumber 
together  with  all  the  material  rather,  and  they  made  it,  the 
complete  unit. 

Q.  You  hired  men  to  work  on  the  site?  A.  At  so  much 
per  table?  Q.  At  so  much  per  table  A.  That  is  right. 

Q.  Did  you  cut  the  lumber  to  size?  A.  No,  we  fur¬ 
nished  the  equipment. 

Q.  You  furnished  the  equipment,  what  sort  of  equip¬ 
ment?  A.  Power  saws. 

Q.  Power  saws?  A.  That  is  right. 

Q.  You  brought  power  saws  and  set  them  up  in 

168  the  area,  in  the  building  or  shed?  A.  In  a  shed. 

Q.  And  you  hired  men  who  did  work  on  those 
tables  at  so  much  per  table?  A.  Per  table  per  unit. 
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Q.  Did  that  result  in  an  economy  and  increased  effi¬ 
ciency?  A.  Yes. 

Q.  Did  you  save  a  considerable  amount  of  money  on 
that?  A.  Yes;  I  would  say  almost  fifty  per  cent. 

Q.  Do  you  remember  any  other  items?  A.  (No  audi¬ 
ble  answer.) 

Q.  Now,  when  it  came  to  letting  your  subcontracts,  how 
did  you  handle  the  matter  of  obtaining  bids?  On  items  to 
be  subcontracted  before  you  put  in  your  bid  on  this  work 
did  you  send  out  requests  for  bids  on  certain  subcontract 
items  to  different  regular  subcontractors?  A.  Yes,  sir, 
nationally. 

Q.  Did  you  have  a  list  of  subcontractors  in  each  field 
of  the  operation?  A.  We  have  a  card  system  for  that. 

Q.  You  have  it  in  a  card  system?  A.  That  is  right. 

Q.  How  many  years  have  you  used  those  people?  A. 
For  the  past  twenty  years. 

Q.  You  are  familiar  with  the  trades?  A.  Yes, 
169  sir. 

Q.  And  with  the  skilled  subcontractors?  A. 
That  is  right. 

Q.  You  have  had  experience  with  many?  A.  We  have 
had  experience  and  we  have  done  work  all  over  the  country. 

Q.  Did  you  send  out  invitations  to  them  to  bid  on  cer¬ 
tain  items  in  the  job?  A.  That  is  right,  any  or  all  items. 

Q.  Any  or  all  items?  A.  Any  or  all. 

Q.  Did  you  get  bids  on  practically  all  of  the  subcontract 
items?  A.  Practically,  yes. 

Q.  Did  you  use  these  bids  or  the  lowest  and  best  of 
these  bids  in  calculating  your  estimation  sheet?  A.  We 
used  the  lowest  and  most  reputable  subcontractor  we  knew 
of. 

Q.  After  the  job  was  awarded  to  you  did  you  give  the 
subcontracts  to  the  companies  and  men  who  did  bid  or  did 
you  go  out  and  shop  around?  A.  Some  got  us  a  little 
sore,  some  withdraw  — 
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Q.  I  don ’t  care  why.  A.  (Continuing) — their  bids. 

Q.  And  some  did  not!  A.  Some  did  not. 

170  Q.  And  did  you  shop  around  for  those  bids!  A. 
Yes. 

Q.  Who  handled  that!  A.  I  did. 

Q.  Who  else!  A.  Mr.  Wiik  did.  That  is  practically 
the  two  of  us.  Mr.  Floyd  in  one  or  two  instances. 

Q.  As  a  result  of  that  shopping  around  and  negotiation 
with  new  and  old  bidders  on  subcontract  items,  did  you 
obtain  bids  at  substantially  less  cost  to  you  than  the  origi¬ 
nal  bids  which  have  been  given  to  you  at  the  time  you  put 
in  your  bid  to  the  government!  A.  We  did,  yes. 

Q.  Did  you  save  any  money  by  subdividing  some  of  the 
subcontracts  into  two  or  more  units!  A.  Breaking  them 
up,  yes,  sir. 

Q.  For  example,  give  us  an  illustration  or  two.  A. 
For  example,  we  had  the  roofing  and  asbestos  siding. 

Q.  Roofing  and  asbestos  siding!  A.  On  one  contrac¬ 
tor  with  a  bid  of  one  price. 

Q.  One  bid,  you  mean!  A.  Yes ;  one  price.  Instead  of 
that  we  let  the  roofing  to  one  contractor  and  the  asbestos 
siding  to  another. 

Q.  Did  that  result  in  a  saving!  A.  That  re- 

171  suited  in  a  saving.  The  same  thing  applied  to  plumb¬ 
ing  and  heating. 

Q.  Plumbing  and  heating.  Was  that  a  big  item  on  the 
job!  A.  Yes;  plumbing  and  heating  was  close  to  a  half 
a  million  dollars. 

Q.  And  the  original  bids  were  on  the  plumbing  and 
heating  together!  A.  That  is  right. 

Q.  You  had  a  number  of  such  bids!  A.  Two  or  three. 

Q.  Did  you  later  let  the  plumbing  and  heating  sepa¬ 
rately!  A.  Yes,  sir.  We  gave  it  to  another  man  that 
gave  us  the  bid  on  the  plumbing  and  heating.  We  gave  him 
the  heating  only  and  the  plumbing  we  let  to  the  fellow  who 
bid  the  next  day. 
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Q.  After  you  got  the  job?  A.  After  we  got  the  job. 
Q.  Did  that  result  in  substantial  savings?  A.  Yes, 
sir. 

Q.  Do  you  remember  any  other  specific  items  of  that 
type?  A.  The  warm  air  conditioner. 

Q.  The  warm  air  —  A.  Unit. 

172  Q.  The  warm  air  unit?  A.  And  the  sheet  metal 
work. 

Q.  Were  they  originally  grouped  together  for  bids?  A. 
Yes. 

Q.  You  had  a  number  of  bids  on  the  two  items  together? 
A.  Yes. 

Q.  Later  did  you  let  them  separately?  A.  That  is 
right. 

Q.  By  that  process  of  negotiating  and  haggling,  did  you 
get  better  prices?  A.  Of  course  we  did. 

Q.  Was  it  usual,  Mr.  Ring,  in  the  contracting  business 
to  build  that  amount  of  work  and  that  number  of  buildings 
within  a  period  of  one  hundred  eighty  days?  A.  No,  sir. 
Q.  Was  it  very  unusual?  A.  It  was  very  unusual. 

Q.  Have  you  seen  any  situation  before  where  they  re¬ 
quired  the  erection  of  buildings  and  that  quantity  of  work 
under  such  conditions  within  that  limited  time?  A.  Not 
until  1942. 

Qi  Not  until  1942.  Not  until  the  war,  you  mean?  A. 
That  is  right. 

Qa  Does  building  with  that  rapidity  and  with  penalties 
involved  constitute  a  hazard  and  risk  that  isn’t  nor- 

173  mally  involved  in  a  construction  job?  A.  It  cer¬ 
tainly  does. 

Q.  Tell  us  about  that.  A.  There  are  several  hazards 
in  there;  take  for  instance  the  same  thing  as  lumber.  If 
we  had  to  buy  the  twenty  million  feet  of  lumber  ourselves, 
it  would  have  cost  us  at  least  two  hundred  thousand  dollars 
more  than  we  estimated  it.  Labor  the  same  identical  thing. 
Now,  today — at  that  time  we  were  fortunate  to  get  labor, 
bring  in  labor  from  all  the  various  different  parts  of  the 
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country  and  labor  was  still  in  the  mood  of  working  because 
there  was  new  work  to  them  and  they  were  trying  to  hold 
their  job,  making  seventy-five  or  eighty  dollars  a  week. 
Take  these  carpenters  working  around  the  country,  were 
any  making  twenty-or  twenty-five  dollars  a  week?  They 
tried  everything  they  could  in  order  to  hang  onto  their  jobs. 
Today  we  can’t  do  that.  Any  carpenter  will  produce  less 
than  half  that  he  used  to  produce. 

Q.  What  I  am  getting  at  is,  what  was  the  hazard  or 
risk  resulting  from  the  fact  that  you  were  required  to 
finish  these  buildings  within  one  hundred  and  eighty  days, 
of  paying  a  penalty  of  fifteen  dollars  a  day  delay  on  each 
building,  what  was  that  hazard  and  why  was  it  hazardous? 
A.  Because,  due  to  the  amount  of  work  employed — the 
amount  of  employment  you  would  have  to  have  the  amount 
of  material — prices  were  not  guaranteed  by  any  one, 
whether  they  would  go  up  or  down.  We  would  have 
174  to  take  the  consequences  of  material.  Subcontractors 
sometimes  started  the  job  and  they  gave  it  up.  You 
have  to  reorganize  and  pay  more  as  a  rule.  A  lot  of  other 
times  there  could  have  been  just  as  well  losses  of  a  half¬ 
million  dollars  or  a  million  dollars  on  a  job  as  not. 

Q.  Take  the  element  of  penalties  for  delay  as  on  five 
hundred  buildings,  a  delay  of  one  day.  We  calculated,  with 
the  Court’s  help,  after  my  error,  that  there  would  be  a 
penalty  of  seventy-five  hundred  dollars  a  day?  A.  That  is 
right. 

Q.  If  all  the  buildings  were  delayed  one  day —  A. 
That  is  correct. 

Q.  Now,  if  all  the  buildings  were  delayed  thirty  days, 
one  month,  it  would  be  thirty  times  seventy-five  hundred 
dollars?  A.  That  is  right. 

Q.  Or  two  hundred  and  twenty-five  thousand  dollars 
for  a  thirty-day  delay?  A.  That  is  right. 

Q.  On  all  the  buildings?  A.  That  is  right. 

Q.  In  your  opinion,  with  labor  and  material  being  what 
they  are  and  the  number  of  buildings  you  had  to  build  on 
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that  particular  site  of  silt,  sandy  silt  and  swamp  land,  at 

Camp  McCoy,  outside  of  Sparta,  Wisconsin,  within 

175  !  the  period  of  one  hundred  and  eighty  days,  was  there 

a  substantial  risk,  in  your  opinion,  of  a  delay  of  a 
substantial  length  of  time?  A.  There  certainly  was.  If 
I  hadn’t  thought  the  risk  was  there  and  the  hazard  you 
could  rest  assured  I  couldn’t  possibly  attempt  to  put  in 
every  day  fourteen,  fifteen,  or  sixteen  hours  work  a  day. 

Q.1  It  was  because  of  that  risk  you  put  in  the  unusual 
effort  you  referred  to  on  the  part  of  yourself  and  certain 
members  of  the  supervisory  organization?  A.  Yes.  I  set 
the  pace  for  them.  If  I  could  stand  it  they  could  do  the 
same. 

Q.  They  did  follow  your  leadership?  A.  As  much  as 
they  possibly  could. 

Q.  How  old  are  you,  Mr.  Bing?  A.  Now,  I  am  forty- 
nine. 

Qj  If  you  hadn’t  been  able  to  cope  satisfactorily  with 
the  drainage  problem  would  that  have  resulted  in  a  serious 
delay?  A.  In  a  serious  delay.  It  would  not  have  resulted 
in  a  serious  delay.  It  would  have  only  resulted  to  a  big 
cost.  We  would  have  had  to  use  the  method  of  this  well 
points  and  get  that  type  of  equipment  which  should  run 
close  to  ten  thousand  dollars  a  month  or  so. 

Q.  If  you  hadn’t  been  able  to  properly  organize  your 
i  labor  crews  and  get  the  help  of  other  contractors 

176  i  to  take  over  the  labor  obligation  on  this  job,  as  you 

have  indicated,  would  there  have  been  the  risk  of 
a  serious  delay?  A.  Sure,  there  would  have  been. 

Q.  If  you  hadn’t  been  able,  with  diligence  and  skill,  to 
obtain  the  materials  you  talked  about  would  there  have  been 
the  risk  of  a  delay?  A.  There  was  a  delay.  We  might 
be— on  it  the  first  month  practically  we  stood  at  a  standstill. 

Q.  What  is  that?  A.  The  first  month  we  practically 
stood  at  a  standstill. 
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Q.  Now,  in  your  opinion,  Mr.  Ring,  was  the  job  handled 
by  your  supervisory  representatives  and  yourself  in  the 
ordinary  business-like  manner  or  with  unusual  skill!  A. 
Unusual  skill  and  effort. 

Q.  In  your  experience,  in  your  own  field  of  work,  and 
in  connection  with  observing  the  work  done  by  other  build¬ 
ing  contractors  will  you  tell  us  whether  or  not  the  work 
done  on  this  job  at  Camp  McCoy  represented  unusual  skill 
and  ability!  A.  Other  contractors — 

Q.  As  compared  with  what  other  contractors  generally 
do!  A.  Pardon  me.  You  are  referring  to  my  own — 
referring  to  us! 

Q.  I  am  comparing  the  work  you  and  your  organization 
did  here  on  this  job  compared  generally  with  ac- 
177  cepted  standards  of  production  and  practice.  "Was 
yours  the  same  as  generally  accepted,  or  was  it  a 
higher  degree  of  skill!  A.  I  would  say  it  was  a  higher 
degree  for  several  reasons; 

Q.  What  are  they!  A.  Take  Madsen,  Schumacher  and 
Watson  — 

Mr.  Winn:  May  it  please  the  Court,  I  am  objecting  to 
this  when  he  starts  picking  out  individual  concerns  to 
compare  with  his  general  opinion  as  to  his  overall  efficiency. 
I  think  he  is  going  beyond  the  field  of  testimony  which  he 
is  entitled  to. 

Mr.  Brill :  My  question  doesn’t  ask  for  comparison  with 
any  particular  contractor,  but  merely  any  contractor  in 
the  field. 

Q.  Just  answer  the  question  in  your  opinion,  was  the 
degree  of  skill  and  efficiency  exemplified  on  the  job  your 
company  did  at  Camp  McCoy  of  unusual  high  standards 
or  not!  A.  That  is  correct.  We  did. 

Q.  What!  A.  Just  what  you  asked  me.  We  did  do  that 
with  unusual  skill,  just  as  I  was  going  to  point  out,  I 
personally  was  on  the  job  day  and  night  and  saw  everybody 
was  doing  their  duties  and  more  so  if  he  could  possibly  do 
it,  where  others  were  handling  the  job  from  their  home 
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office.  That  was  what  I  was  referring  to.  I  could 

178  point  out  not  only  one  but  several  of  them,  hundreds 
of  them  practically. 

Q.  Now,  another  question.  I  take  it  that  at  the  begin¬ 
ning  there  can  be  no  doubt  that  you  used  your  best  skills 
and  the  best  skill  of  your  organization  to  make  the  job  cost 
as  little  as  possible  commensurate  with  doing  the  job  re¬ 
quired  by  the  contract?  A.  That  is  correct. 

Q.  After  you  heard  of  the  Renegotiation  law  did  you 
chahge  your  attitude  and  work  in  regard  to  saving  money, 
economizing,  operating  efficiently  and  with  skill,  or  did  you 
continue  as  you  did  in  the  beginning?  A.  We  continued 
as  we  did  in  the  beginning.  It  didn’t  make  any  difference 
—  never  let  up  a  day. 

Q.  You  kept  up  that  standard  until  the  job  was  com¬ 
pleted?  A.  Yes,  sir. 

Q.  And  during  the  process  of  the  work,  Mr.  Ring,  or 
after  it  was  completed,  did  you  have  any  talks  with  any  of 
the  Army  representatives  on  the  job,  the  engineer  in 
charge,  or  his  assistants  concerning  the  manner  of  what 
they  thought  about  the  way  in  which  you  and  your  organi¬ 
zation  was  doing  this  job?  A.  Yes. 

Q.  With  whom  did  you  talk?  A.  Mr.  —  Cap- 

179  tain  Nussbaum. 

Q.  N-U-S-S-B-A-U-M?  A.  That  is  right. 

Q.  What  was  his  job  —  what  was  his  position  on  the 
job? 

Mr.  Winn:  I  object  to  the  answer,  if  the  Court  please, 
as  hearsay. 

The  Judge:  Hearsay,  as  I  have  always  understood,  is  a 
rule  to  bar  statements  of  fact  made  by  some  person  outside 
the  walls  of  the  court.  This  is  a  mere  calling  for  an  opin¬ 
ion,  as  I  understand  it.  I  don’t  think  it  is  true  hearsay. 
The  objection  is  overruled.  Exception  allowed. 

Mr.  Winn :  I  am  sorry,  I  would  like  to  have  the  question 
reread,  if  the  Court  please.  I  may  have  misunderstood  the 
question. 
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The  Judge :  Very  well  Read  the  question. 

(Whereupon  the  reporter  read  the  question  as  reported.) 

The  Judge :  If  an  answer  that  is  otherwise,  other  than  a 
matter  of  opinion,  is  elicited,  I  will  entertain  a  motion  to 
strike. 

Q.  What  was  Captain  Nussbaum’s  position  in  the  Camp 
McCoy  job  —  in  the  first  place,  he  worked  for  the  govern¬ 
ment.  A.  He  worked  for  the  government  —  he  was  an 
Army  officer. 

Q.  What  did  he  do  there?  A.  He  was  practi- 
180  cally  the  entire  engineer.  He  was  the  engineer  there. 

To  state  what  I  have  seen  of  him,  he  was  the  engi¬ 
neer  under  Colonel  Aden. 

Q.  WTio  was  Colonel  Aden?  A.  Colonel  Aden  was  a 
Colonel  in  the  Army  for  the  War  Department. 

Q.  What  was  his  connection  with  this  job?  A.  He  was 
the  whole  boss  there. 

Q.  I  thought  the  gentleman  who  sits  next  to  Mr.  Winn 
was  also  there?  A.  He  was  in  Area  E  in  the  field,  and 
they  were  operating  in  the  office. 

Q.  I  see.  Colonel  Aden  and  Captain  Nussbaum  were 
two  men  —  A.  There  were  more  besides. 

Q.  They  were  the  two  in  charge  of  the  entire  Camp 
McCoy  area. 

Mr.  Winn:  If  you  don’t  mind  my  bringing  that  out,  the 
gentleman  to  whom  Mr.  Brill  refers  is  Mr.  William  E. 
Barnes. 

Q.  William  E.  Barnes,  the  gentleman  to  whom  I  re¬ 
ferred  you,  worked  under  those  men  in  Area  E?  A.  I 
don’t  know  who  he  worked  for.  He  worked  for  the  Army. 
However,  he  was  in  the  field.  Area  E. 

Q.  That  was  one  of  the  areas  you  were  building  in?  A. 
That  is  right 

Q.  You  were  building  in  Areas  C  and  E?  A. 
That  is  right. 
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Q.  And  Mr.  Barnes  was  in  Area  E?  A.  If  I  recall 
correctly,  he  was  a  short  time  in  Area  C,  too.  He  may 
have  been  in  charge  there.  I  didn’t  ask  his  title. 

Qj  You  did  talk  with  Captain  Nussbaum,  you  say?  A. 
That  is  right. 

Qj  About  what  month  was  that?  A.  That  was,  I 
would  say,  some  time  in  July  or  August. 

Q.  When  you  were  about  through  with  your  work?  A. 
No;  I  would  say  about  90  per  cent. 

Q.  About  90  per  cent  through?  A.  Yes. 

Q.  Where  was  that  talk?  A.  That  was  in  the  room 
among  the  engineers. 

Q.  In  his  office?  A.  Yes,  in  his  office. 

Q.  Were  some  of  the  other  government  engineers  pres¬ 
ent?  A.  Yes. 

Q.  Did  he  express  an  opinion  to  you  there  under  those 
circumstances  concerning  the  efficiency  of  your  organiza¬ 
tion?  A.  He  made  a  general  statement  to  all  in  the  office. 

Q.  He  made  a  statement  to  all  of  them?  A.  That  is 
right. 

182  Q.  Including  yourself?  A.  Including  myself;  I 
was  there  too. 

Q.  What  did  he  express? 

Mr.  Winn :  Objected  to. 

The  Judge:  Objection  overruled.  Exception  allowed. 

Q.  You  may  answer.  A.  He  say  —  whatever  it  was 
there  was  a  little  misunderstanding  between  a  fellow  by  the 
name  of  Jones,  and  that  is  how  we  came  about  the  meeting 
at  that  time. 

Q.  You  were  talking  about  a  misunderstanding  you 
had  with  Mr.  Jones?  A.  Mr.  Jones,  yes. 

Q.  And  what  did  Captain  Nussbaum —  A.  We  decided 
to  have  a  meeting  in  Captain  Nussbaum ’s  office  and  iron 
out  these  differences,  and  Captain  Nussbaum  himself  spoke 
up  and  said,  “We  have  got  to  give  the  devil  his  dues”. 

Q.  “Got  to  give  the  devil  his  dues”?  A.  Yes,  that  is 
right.  He  said  he  never  thought  Bing  would  be  as  far 
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along  as  he  was  under  the  conditions  we  worked  there, 
and  he  did  not  see  how  X  could  possibly  do  it.  He  didn’t  see 
how  it  was  possible. 

Q.  He  didn’t  see  how  it  was  possible —  A.  To  ac¬ 
complish  what  we  had  done  in  that  particular  time. 

183  Mr.  Winn:  I  move  to  strike  the  answer  in  line 
with  what  the  Court  said  just  a  few  moments  ago 

with  regard  to  entertaining  a  motion  to  strike  an  answer 
where  it  is  very  plain  it  is  hearsay. 

The  Judge:  I  don’t  think  it  is  hearsay.  Objection 
overruled.  Exception  allowed. 

Q.  Now,  was  there  anybody  else  connected  with  the 
government  on  the  work  you  were  doing  who  also  ex¬ 
pressed  an  opinion  to  you  about  the  quantity  and  quality 
of  your  operation?  A.  I  believe  Mr.  Barnes  himself  was 
very  pleased. 

Q.  Now  not  what  you  believe.  A.  I  meant  what — if 
I  recall — 

Q.  Did  he  express  an  opinion?  A.  He  expressed  him¬ 
self. 

Q.  First,  when?  A.  On  or  about  the  particular  time — 
I  would  say  sometime  in  August.  I  don’t  remember  exactly 
the  time. 

Q.  Where  was  that;  do  you  remember  the  place?  A. 
Right  on  the  site  there. 

Q.  Where?  A.  Area  E. 

Q.  Do  you  remember  the  occasion?  A.  Every  day  we 
had  conferences  and  I  had  to  report  to  Mr.  Barnes — 

184  I  was  most  of  the  time  in  the  field — on  anything 
that  came  up  between  the  two  areas  he  was  the 

trouble  shooter,  either  settled  them  or  overruled  them  in 
a  way. 

Q.  What  did  Mr.  Barnes  say  on  the  occasion?  A.  He 
thought  we  were  doing  a  very  good  job  under  the  con¬ 
ditions  that  we  were  hampered  there.  At  one  particular 
time  I,  myself,  went  to  Colonel  Aden — 
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Q.  I  don’t  care  to  have  yon  go  into  details.  A.  All 
right.  We  had  to  move  buildings  because  of  the  condi¬ 
tions  of  the  ground  there — we  had  to  go  down  either  fifteen 
feet  or  move  the  buildings. 

The  Judge:  I  think  we  would  save  time  if  the  witness 
would  answer  questions  and  not  enlarge  upon  the  ques¬ 
tions. 

Q.  You  watch — when  I  ask  a  particular  question  and 
if  I  try  to  stop  you  don’t  insist  upon  going  ahead  in  your 
own  way.  A.  Iam  sorry. 

Q.  You  did  on  that  occasion.  A.  Thank  you. 

Q.  Aside  from  Captain  Nussbaum  and  Mr.  Barnes,  did 
you  have  a  conversation  of  similar  import  with  another 
government  man?  A.  Yes. 

Q.  Who  was  that?  A.  Mr.  Bell. 

185  Q.  Mr.  who?  A.  Mr.  Bell. 

Q.  When  was  that?  A.  During  the  course  of 
the  construction. 

Q.  About  what  month?  A.  July  or  August,  or  Sep¬ 
tember. 

Q.  Where  was  that?  A.  In  the  field. 

Q.  Who  was  Mr.  Bell?  A.  Mr.  Bell — 1  don’t  know  his 
title.  He  wasn’t  an  officer.  He  was  a  man — I  think  an 
overseer  and  general  superintendent  over  the  field.  He 
used  to  ride  around  in  one  of  those  station  wagons,  so  I 
wouldn’t — on  the  jobs,  one  or  two,  and  I  wouldn’t  know — 

Q.  Did  he  have  contact  with  your  work?  A.  Yes. 

Q.  What  was  the  relation  of  his  work  to  your  work? 
A.  If  I  am  not  mistaken,  all  the  conferences  made  was 
made  between  Mr.  Barnes,  either  taking  orders  from  Mr. 
Barnes  or  giving  orders  to  Mr.  Barnes. 

Q.  You  know  they  worked  together?  A.  That  is 
right. 

Q.  Was  he  there  during  the  entire  time  the  work  was 
going  on?  A.  Yes. 
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Q.  Was  anybody  present  when  he  made  these 

186  statements  to  you  which  you  were  about  to  give? 
A.  I  think  sometimes  he  may  have  expressed  him¬ 
self  right  in  the  presence  of  Mr.  Barnes  and  myself. 

Q.  Was  it  more  than  once?  A.  Yes,  more  than  once. 

Q.  Give  us  the  substance  of  what  he  said  to  you  in  the 
way  of  his  opinion  regarding  the  work.  A.  He  said,  “Do 
a  good  job.  Don’t  let  it  get  you  down.  Keep  on  going 
the  way  you  are  going  and  you  will  do  all  right”. 

Q.  I  see.  All  right.  Generally  speaking,  Mr.  Ring,  is 
it  a  fact  that  you  sublet  a  part  of  the  work  to  another 
contractor  and  that  means  you  have  eliminated  all  of  the 
risk  as  to  that  part  of  the  job?  A.  No,  I  wouldn’t  say  that. 

Q.  What,  generally,  is  your  experience  in  that  regard? 
A.  Generally,  the  experience — if  they  come  out  what  they 
figure  on  making  they  stay  on  the  job.  Sometimes  they 
just  pull  off  the  job  and  let  you  hold  the  bag. 

Q.  So  the  mere  fact  that  a  subcontract  is  let  doesn’t 
necessarily  mean  the  risk  as  to  that  portion  of  the  work  is 
eliminated  A.  No. 

Q.  Does  it  mean  in  working  with  subcontractors  not 
only  must  you  use  skill  and  judgment  in  getting  subcon¬ 
tractors,  but  it  requires  constant  cooperation  with 

187  him?  A.  That  is  right. 

Q.  Constant  supervision  of  his  work?  A.  That 
is  right,  help  him  all  you  -can. 

Q.  Did  you  do  that  with  your  subcontractors?  A.  That 
is  right. 

Q.  Were  you  closely  in  touch  with  their  operations  all 
the  time?  A.  Every  hour. 

Q.  Was  that  true  of  your  supervisors  as  well?  A. 
That  is  right. 

Q.  In  addition  to  the  capital  that  your  company  had 
available  for  use  on  this  job  were  you  required  to  obtain 
a  line  of  credit  at  the  North  Western  National  Bank 
in  Minneapolis?  A.  Yes,  sir. 

Q.  To  help  finance  the  work?  A.  Yes,  sir. 
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Q.  What  line  of  credit  did  you  obtain?  A.  Made  an 
application. 

Q.  How  much  did  you  get?  A.  Got  one  hundred  thous¬ 
and  dollars. 

Q.  What  had  you  arranged  for?  A.  Three  hundred 
thousand  dollars. 

Q.  But  you  only  used  one  hundred  thousand?  A.  That 
is  right. 

188  Q.  For  how  long  a  period  did  you  use  that  one 
i  hundred  thousand  dollars?  A.  I  believe  between 

thirty  and  sixty  days. 

Q.  And  the  balance  of  your  capital,  was  that  com¬ 
mitted  to  this  job  during  the  entire  course  of  the  work? 
A.  Definitely. 

Qi  You  didn’t  use  it  for  any  other  purpose?  A.  No, 
sir.  It  was  all  there  available  for  it.  It  was  put  forth  to 
the  bonding  company. 

Q.  What  is  that  ?  You  have  answered  my  question ;  you 
shouldn’t  volunteer.  A.  All  right. 

Q.  There  wasn’t  anything  especially  complicated  about 
this  type  of  building,  was  there?  A.  No. 

Q.  It  was  really  comparatively  simple  building?  A. 
That  is  right,  except  the  foundation — excuse  me. 

Q.  Except  the  foundation.  That  is  in  answer  to  my 
question;  that  is  not  volunteered.  What  was  complicated 
about  the  foundations?  A.  All  this  water  and  the  soil. 

Q.  The  soil  conditions?  A.  The  soil  conditions. 

Q.  And  the  water?  A.  And  the  water. 

189  Q.  Made  the  situation  difficult?  A.  Very  hard. 
Mr.  Brill:  I  think  that  is  all  with  this  witness  on  this 

stage  of  the  case.  I  think  that  may  be  all  with  him  en¬ 
tirely. 

The  Judge:  Well,  I  don’t  belong  to  the  union,  but  I 
believe  we  have  worked  enough  for  the  day,  and  we  will  re¬ 
cess  until  9:30  tomorrow  morning. 

(Whereupon  at  6  o’clock  p.  m.  May  31, 1946,  the  hearing 
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was  adjourned  to  9:45  o’clock  a.  m.,  June  1,  1946.) 

190  The  hearing  reconvened  pursuant  to  adjourn¬ 
ment  in  Court  Boom  No.  3,  Federal  Courts  Building, 

St.  Paul,  Minnesota,  on  the  1st  day  of  June,  1946,  at  9 :45 
o’clock  A.  M. 

Mr.  Brill:  May  I  make  an  inquiry  of  the  Court,  please? 
I  understand  the  Court  will  sit  a  full  day  today  and  if  we 
are  not  through  the  Court  will  continue  on  Monday.  The 
reason  I  asked  is  that  I  have  a  case  before  Judge  Norby 
in  Minneapolis,  in  United  States  District,  on  Monday,  and 
if  we  are  not  ready  I  would  like  to  notify  Judge  Norby.  I 
am  sure  we  cannot  finish  it  today. 

The  Judge:  Very  well.  We  will  go  ahead  Monday 
then. 

Mr.  Winn:  May  it  please  the  Court,  on  yesterday  I 
referred  to  a  decision  by  the  District  Court  of  the  District 
of  Columbia  with  reference  to  the  constitutional  question 
in  the  Tax  Court.  I  checked  that  matter.  I  was  in  error. 
It  was  not  the  District  Court  of  the  District,  it  was  in  a 
three-judge  court  with  three  judges  sitting.  The  case  was 
Knowles  versus  Hirsch,  Civil  Action  31308.  It  was  de¬ 
cided  on  May  3, 1946. 

The  Judge:  Yes,  I  saw  that  opinion.  I  had  forgotten 
it 

Mr.  Winn:  Yes.  I  also  have  gotten  in  touch  with  the 
Department  of  Justice  in  Washington  and  asked  them  to 
get  for  me  a  copy  of  Contract  No.  W-1088  eng.  1638, 

191  and  of  Specifications  DE-11,  which  has  been  intro¬ 
duced  in  evidence  as  Petitioner’s  Exhibit  1,  which  I 

will  have  checked  by  Petitioner’s  counsel  and  placed  in  the 
record  in  lieu  of  the  one  which  has  been  brought  here  inas¬ 
much  as  the  one  which  has  been  brought  here  is  already  an 
exhibit  in  the  District  Court 
The  Judge:  That  will  simplify  that  matter.  I  was 
wondering  how  we  were  going  to  work  that  out. 

Mr.  Winn:  I  am  not  sure  I  can  get  a  copy,  but  I  am 
reasonably  sure  I  can.  If  that  is  satisfactory  to  the  Court 
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we  can  work  it  out  that  way. 

The  Judge :  That  is  entirely  satisfactory  to  me.  I  was 
wondering  how  we  were  going  to  work  it  out.  It  is  usual 
that  a  big  exhibit  like  that  is  about  nine-tenths  immaterial, 
and  I  thought  perhaps  we  could  do  some  stipulating  on 
what  was  material  parts,  or  on  the  parts  you  wished  to 
place  in  evidence.  That  will  obviate  that.  Proceed. 

Mr.  Brill:  There  were  a  few  questions  I  neglected  to 
ask  Mr.  Ring  yesterday,  and  I  will  ask  them  now,  if  I  may. 
The  Judge:  Proceed. 

Whereupon  Morris  J.  Ring,  resumed  the  stand  as  a  wit¬ 
ness  for  and  on  behalf  of  the  Petitioner,  having  been  previ¬ 
ously  duly  sworn,  and  testified  further,  as  follows : 

Direct  Examination  (cont’d) 

192  Q.  Mr.  Ring,  referring  to  Mr.  Floyd  and  Mr. 
Wiik,  I  want  to  ask  you  this  question :  were  either 

of  them  ever  stockholders  in  the  Ring  Construction  Cor¬ 
poration?  A.  No,  sir. 

Q.  Aside  from  their  profit-sharing  contract  of  employ¬ 
ment  did  they  ever  have  any  other  relationship  whatsoever 
to  you  or  your  company?  A.  No,  sir. 

Q.  Were  either  of  them  members  of  your  family?  A. 
No,  sir. 

Q.  Or  of  the  family  of  any  of  the  members  of  your 
family?  A.  No,  sir. 

Q.  Not  related  by  blood  or  marriage  in  any  way?  A. 
No,  sir. 

Q.  All  right.  Now,  there  is  one  other  important  item 
you  called  my  attention  to  on  the  way  home  yesterday 
where  you  remembered  a  special  labor-saving  device  which 
you  used  on  this  job.  A.  That  is  right 
Q.  That  was  with  regard  to  the  making  of  trusses.  A. 
That  is  correct. 

Q.  Will  you  tell  us  about  that?  A.  When  we 

193  originally  figured  the  job,  we  obtained  a  price  per 
truss  and  there  were  several  hundred  of  trusses. 


I 

i 

i 


139 

Q.  What  is  a  trass?  A.  A  truss  is  made  out  of 
timber  to  hold — 

Q.  To  hold  up  the  roof?  A.  To  hold  up  the  roof,  and 
also  support  the  other  matters  involved  there  for  these 
very  special  buildings.  We  set  up  a  shop  special  there  to 
manufacture  trusses  there  right  on  the  field  in  lieu  of  con¬ 
tracting  with  some  manufacturer  and  then  shipping  the 
lumber  to  the  manufacturer,  whereever  he  might  be  placed, 
in  any  place,  and  then  after  they  are  manufactured  they 
would  have  to  reship  them  to  the  jobs. 

Q.  Do  I  understand  you,  the  normal  method  would  be 
to  buy  the  timbers,  ship  tme  to  the  manufacturer  who 
would  manufacture  the  trusses,  and  then  ship  them  back 
to  the  job?  A.  That  isn’t  normal  Due  to  the  fact  that 
the  government  was  to  furnish  the  material — 

Q.  That  is  why  they  would  have  to  be  handled  that  way? 
A.  That  is  correct. 

Q.  In  this  event  you  had  the  government  ship  the 
materials  to  the  site  and  you  set  up  a  small  mill  and  made 
the  trusses  on  the  site?  A.  That  is  right 

Q.  Did  that  result  in  a  considerable  saving?  A.  About 
fifty  per  cent,  I  would  say. 

Q.  Fifty  per  cent  of  the  original  estimated  cost? 
194  A.  That  is  right. 

Q.  Now,  there  are  a  number  of  typical  buildings 
set  forth  in  these  specifications  attached  to  exhibit  1  which 
are  typical  of  the  kind  of  buildings  in  the  other  areas? 
A.  That  is  right. 

Q.  You  had  only  two  of  a  number  of  areas  to  be  im¬ 
proved  at  Camp  McCoy?  A.  That  is  right. 

Q.  Now,  did  you  attend  a  letting  of  a  contract  by  the 
same  authorities  at  Chicago  for  Camp  McCoy  work  two 
days  before  the  letting  at  which  you  presented  your  bid? 
A.  Yes,  sir. 

Q.  Do  you  remember  the  name  of  the  successful  bidder 
on  that  letting?  A.  Yes,  sir. 
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Q.  What  was  the  name  of  that?  A.  Madsen,  Schu¬ 
macher,  Watson  &  Associates. 

Q.  Madsen,  M-A-D-S-E-N?  A.  That  is  right. 

Q.  Schumacher,  S-C-H-TJ-M-A-C-H-E-R,  and  Watson  & 
Associates?  A.  And  Associates. 

Q.  That  was  about  four  contracting  firms  joined  to¬ 
gether  in  a  joint  venture  to  make  that  bid?  A.  That  is 
right,  about  five. 

195  Q.  When  the  bid  was  made  public  was  it  an¬ 
nounced?  A.  Read  in  public. 

Q.  Read  item  by  item?  A.  Item  by  item. 

Q.  By  Colonel  Humphrey?  A.  There  were  Colonel 
Humphrey  and  several  others  with  him — two  or  three 
men — I  don’t  remember  which  read  it. 

Q.  They  were  all  together?  A.  All  together. 

Q.  And  there  was  a  public  reading  of  the  bid?  A. 
That  is  right. 

Q.  (Continuing.)  By  this  joint  venture  group?  A. 
Yes,  sir. 

Q.  Were  you  present?  A.  Yes,  sir. 

Q.  At  that  meeting  did  they  announce  the  unit  price 
on  the  typical  buildings  included  in  that  bid?  A.  They 
announced  the  name  of  the  contract,  the  contract  price, 
and  the  unit  price  of  each  building. 

Q.  Did  you  make  a  memorandum  of  the  unit  prices 
which  were  the  same  as  certain  units  in  your  prospective 
bid?  A.  Yes,  sir. 

Q.  Did  you  give  that  memorandum  to  Mr.  Wiik?  A. 
That  is  right. 

196  Q.  And  he  made  a  note  of  it?  A.  That  is  right. 
Q.  After  you  had  started  on  this  work  did  you 

have  a  talk  with  the  government  representatives  about 
doing  additional  work  in  the  same  area?  A.  Yes,  sir. 

Q.  When  was  that?  A.  To  my  best  knowledge  I  would 
say  within  eight  or  ten  days. 
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Q.  Within  eight  or  ten  days  after  yon  had  started  op¬ 
erations?  A.  That  is  right. 

Q.  With  whom  did  yon  have  that  talk?  A.  Colonel 
Humphrey. 

Q.  Where  was  that  talk?  A.  Long  distance. 

Q.  Long  distance?  A.  That  is  right. 

Q.  He  called  yon  on  the  phone?  A.  That  is  right. 

Q.  It  was  the  same  Colonel  Humphrey  who  had  charge 
of  the  letting  of  the  work?  A.  Yes,  sir. 

Q.  Tell  ns  what  he  said  to  yon?  A.  He  said,  “Area  D 
was  advertised  for  bids  and  the  bidder,  the  low 

197  bidder  is  not  going  to  accept  the  job,”  or  perhaps 
he  used  different  language,  he  put  it  in  different  lan- 

guage — 

Q.  What  was  the  substance?  A.  The  substance  he 
finally  said  he  understood — 

Q.  What  was  the  substance  of  what  he  said  about  the 
low  bidder  on  Area  D?  A.  That  they  failed — he  was  way 
above  any  estimate. 

Q.  His  bid  was  too  high?  A.  That  is  right. 

Q.  Go  ahead.  A.  Therefore  they  don’t  want  to  read¬ 
vertise,  but  they  were  trying  to  take  the  area  over  on  the 
basis  they  had  bid  prior  to  this  area  D. 

Q.  They  were  going  to  negotiate  directly  for  the  con¬ 
tract?  A.  Due  to  the  fact  that  there  was  a  number  of  the 
same  type  of  buildings  we  had  and  the  area  was  close  by, 
one  to  the  other  area,  D  and  E,  if  we  were  interested  taking 
this  work  on,  this  Area  D,  he  would  be  glad  to  negotiate  a 
price  either  by  unit  or  lump  sum,  on  some  contract  for  the 
balance  of  the  Area  D. 

Q.  Then  what  did  you  say?  A.  I  informed  him  at  the 
particular  time  that  under  the  circumstances  and  conditions 
the  way  they  were  happening  at  Camp  McCoy  that  I 

198  don’t  think  it  would  be  advisable  to  take  on  any 
more  work  then  than  we  had  because  it  was  getting 

kind  of  a  hard  start  there.  We  don’t  seem  to  locate  ma¬ 
terials  as  fast  as  we  expected  to  and  we  will  have  all  we 
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can  do  with — the  organization  we  have  to  take  care  of 
Area  C  and  E.  He  said,  “I  thought  you  informed  me 
when  you  were  in  Chicago  you  would  like  to  handle  between 
ten  and  eleven  million  dollars  worth  of  work?”  I  said, 
“that  is  true,  but  today  we  already  have  two  areas,  and  to 
accept  another  one  would  be  three,  and  the  organization — 
if  we  had  to  go  out  and  hire  an  organization  we  couldn’t 
undertake  that  area  D  on  the  same  price  we  took  Areas 
C  and  E.”  He  said,  “However,”  I  understand  that  he 
said,  “If  you  would  want  to  negotiate  we  will  offer  you  a 
five  per  cent  above  your  unit  price  that  you  have  in  your 
contract  already.” 

Q.  What  did  you  say  to  that?  A.  I  said,  “I  still  would 
have  to  take  it  up  and  find  out,  figure  out  some  way  if  we 
could  handle  it  all  right,  and  if  we  can’t  we  may  give  you  a 
bid  on  just  a  portion,”  and  he  said,  “All  right,  if  that  is 
the  way  you  feel  we  will  have  to  do  something  about  it.” 

Q.  Did  you  talk  to  him  any  further?  A.  No. 

Q.  You  didn’t  make  any  further  proposals?  A.  We 
did  not. 

Q.  You  did  not?  A.  Yes,  we  did. 

199  Q.  To  whom?  A.  To  the  Area  Engineer. 

Q.  With  respect  to  work  in  Area  D?  A.  That 

is  right 

Q.  Did  you  ever  accept  the  proposal  to  take  work  in 
Area  D  at  five  per  cent  above  the  unit  price?  A.  No. 

Q.  That  is  all  I  am  interested  in. 

Mr.  Brill:  Except  insofar  as  we  want  to  use  Mr.  Bing 
to  supplement  the  testimony  brought  out  by  Mr.  Wiik,  I 
think  that  is  all  of  his  testimony. 

The  Judge :  Cross-examine. 

Cross  Examination 
By  Mr.  Winn: 

Q.  Mr.  Bing,  I  notice  that  contract  No.  W-1088,  eng 
1638,  calls  for  payment  to  the  Bing  Construction  Corpora¬ 
tion  of  six  million  six  hundred  fifty  thousand  two  hundred 


143 


and  eighty  dollars.  The  stipulation  which  has  previously 
been  introduced  in  this  case  states  that  the  Bing  Construc¬ 
tion  Corporation  was  paid  six  million  eight  hundred  thirty- 
eight  thousand  four  hundred  twelve  dollars  and  twenty- 
one  cents  on  account  of  this  contract.  I  understand  that 
this  difference  of  approximately  two  hundred  thousand 
dollars  was  paid  to  the  Ring  Construction  Corporation  on 
account  of  additions  and  changes  which  were  made 

200  in  this  contract  after  you  accepted  it,  is  that  correct? 
A.  That  is  correct. 

Q.  And  those  items  constituted  additional  buildings 
to  be  constructed  in  these  two  areas?  A.  No,  sir. 

Q.  What  were  they?  A.  Additional  material.  The 
government  indicated,  or  rather  specified  that  four  hundred 
and  seventy-five  thousand  dollars  for  materials  which  were 
to  be  allocated.  Materials,  as  to  my  best  recollection, 
ran  seven  hundred  thousand  dollars. 

Q.  You  didn’t  build  any  additional  buildings  then  in 
this  area?  A.  Not  under  this  contract.  We  did  build 
them  under  the  WAC’s  contract. 

Q.  Now,  I  notice  schedule  A,  which  lists  the  buildings 
which  are  to  be  built  pursuant  to  this  contract  adds  up  to 
490  buildings,  is  that  correct?  A.  Approximately,  yes. 

Q.  How  many  buildings  did  you  build  in  these  areas 
under  the  WAC  contract?  A.  Under  the  WAC — I  really 
don’t  know. 

Q.  As  a  matter  of  fact,  didn’t  you  build  approximately 
650  buildings  in  areas  C  and  E  at  Camp  McCoy  in  1942? 
A.  To  my  best  recollection,  since  you  mentioned  it,  I 
think  there  was  a  social  building,  “SCL”,  that  is 

201  one  of  the  buildings,  and  I  think  a  few  small  gas 
station  buildings,  or  something  on  that  order — I 

don’t  recall  it — it  is  possible. 

Q.  Six  hundred  and  twenty-five  is  approximately  cor¬ 
rect?  A.  That  I  would  say,  I  would  have  to  check  my 
records. 
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Q.  All  the  buildings  which  you  put  up,  both  WAC  build¬ 
ings  and  buildings  under  1638  are  those  which  are  listed  in 
specifications — strike  that.  Schedule  A  attached  to  the 
contract,  is  that  correct,  barracks,  mess  halls,  administra¬ 
tive  offices,  recreation  buildings,  theaters,  and  the  like 
that  are  named  in  Schedule  A?  A.  Yes,  I  assume  that  is 
correct. 

Q.  Now,  just  what  did  Martin  Ring  do  on  the  job, 
Mr.  Ring?  A.  Martin  Ring  was  designated  to  manage 
the  office,  correspondence,  to  communicate  with  the  Area 
Engineer’s  office,  to  visit  the  field  as  often  as  he  possibly 
could,  to  take  down  particularly  orders  for  miscellaneous 
items,  to  go  out  and  purchase  them  wherever  it  was  pos¬ 
sible,  to  check  the  timekeepers  on  the  field,  and  do  other 
general  office  work  that  was  required. 

Q.  When  you  say  the  “office”  do  you  mean  the  office  at 
Sparta,  or  the  office  at  Minneapolis?  A.  I  mean  the 
office  at  Sparta,  and  the  small  offices  in  the  field. 

202  Q.  Now,  I  am  a  little  confused  from  your  testi¬ 
mony  of  yesterday  as  to  the  work  which  Mr.  Wiik 
did  and  the  work  which  Mr.  Floyd  did.  Let  me  ask  you  that 
in  this  way.  As  I  understand  it,  Mr.  Floyd  was  your  as¬ 
sistant  and  the  general  superintendent  of  the  construction 
on  the  job  in  both  areas  C  and  E?  A.  Area  C. 

Q.  Area  C?  A.  That  is  right. 

Q.  He  didn’t  work  in  Area  E?  A.  No,  sir. 

Q.  Now  then,  Mr.  Wiik,  as  I  understand  it,  was  your 
assistant  your  general  superintendent  in  Area  E,  and  at  the 
same  time  acted  as  an  expediter?  A.  That  wasn’t  the  true 
picture  of  it.  He  was  supposed  to,  if  he  had  the  time,  to 
come  to  Area  E,  and  take  charge,  but  the  state  prevailed 
that  he  couldn’t  spend  any  time  on  Area  E  more  than  just 
an  occasional  little  call,  that  he  would  make  to  bring  up 
details  or  to  check  the  job  itself.  Most  of  his  work  was  oc¬ 
cupied — most  of  his  time,  rather,  was  occupied  in  the  office 
and  between  the  Area  Engineers  straightening  out  various 
drawings,  lumber  lists,  purchasing  lumber,  and  so  forth. 
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Q.  And  he  also  prepared  the  estimates  for  the 
Area  Engineers  as  to  the  percentage  of  completion  t 

203  A.  Ajnd  the  percentage  of  materials. 

Q.  And  he  also  went  out  away  from  Camp  McCoy 
on  occasion  in  an  effort  to  find  and  speed  up  and  expedite 
the  procurement  of  materials?  A.  That  is  correct. 

Q.  Would  you  designate  him  as  your  expediter  then? 
A.  Well,  it  should  do,  yes. 

Q.  At  other  times,  he  was  the  superintendent  in  Area 
E,  is  that  right?  A.  Ne,  we  took  Area  E  off  his  shoulders. 

Q.  What  was  he  when  he  wasn’t  an  expediter?  A.  He 
was  working  on  drawings  and  office  work  that  was  required 
in  connection  with  plans  and  specifications. 

Q.  In  other  words,  he  was  doing  engineering  work?  A. 
He  was  doing  everything,  yes,  sir. 

Q.  Didn’t  you  make  some  bids  on  some  jobs,  Mr.  Ring, 
while  you  were  working  at  Camp  McCoy  on  these  con¬ 
tracts?  A.  At  Camp  McCoy? 

Q.  Yes.  A.  Oh,  occasionally,  yes ;  one  or  two. 

Q.  I  mean,  you  bid  on  jobs  in  other  sections  of  the 
country  while  you  were  engaged  in  carrying  out  the  Camp 
McCoy  contract?  A.  No,  not  that  I  recall. 

Q.  You  didn’t  go  down  into  Iowa  and  bid  on  a 

204  job?  A.  No.  To  the  best  of  my  recollection  I 
would  say  no. 

Q.  You  referred  yesterday  to  the  gang  operation  which 
you  used,  Mr.  Ring,  the  floor  gang,  the  sheeting  gang,  stud 
gang,  so  that  you  could  raise  the  side  of  a  building  en  toto. 
Where  did  you  get  the  idea  to  use  that  procedure?  A.  We 
used  that  procedure  in  the  Munhall  project. 

Q.  Where  did  you  get  the  idea  from  there?  A.  We 
just  adopted  it  between  tried  methods. 

Q.  You  mean  it  was  a  new  idea,  and  it  was  your  own 
idea?  A.  That  is  right. 

Q.  You  invented  it?  A.  Yes,  myself  and  Mr.  Floyd. 
Q.  You  had  never  seen  anybody  use  it  before?  A.  I 
have  seen  them  use  it  with  cranes. 
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Q.  Yon  had  never  seen  it  used  before  with  hand  labor? 
A.  No. 

Q.  Manufacturing  mess  hall  tables  on  the  site,  was 
that  also  your  own  idea?  A.  Yes. 

Q.  You  haven’t  seen  anybody  else  use  that?  A.  No. 
Q.  Have  you  ever  used  it  on  any  job  before  Camp 
McCoy?  A.  No. 

Q.  Don’t  you  know,  as  a  matter  of  fact,  that  Madsen, 
Schumacher,  Watson  and  Paul  Steenberg,  two  other 

205  contractors  assembled  mess  tables  on  the  site  at 
Camp  McCoy  before  you  did?  A.  No,  I  didn’t 

know  that. 

Q.  You  testified  yesterday  that  after  you  were  given 
the  general  contract  at  Camp  McCoy  you  shopped  around 
to  get  better  sub-bids  than  the  ones  you  had  used  in  making 
up  your  general  bids,  is  that  correct?  A.  That  is  cor¬ 
rect. 

Q.  Is  that  a  practice  known  in  the  contracting  industry 
as  “chiseling”?  A.  I  wouldn’t  know  whether  you  would 
call  it  chiseling  but  I  know  the  practice  has  been  there. 

Q.  You  have  never  heard  the  practice  referred  to  as 
“chiseling”?  A.  You  could  call  it  anything  you  wished. 

Q.  Had  you  ever  heard  it  called  “chiseling”?  A.  May¬ 
be  they  don’t — 

Q.  I  asked  you  if  you  heard  it  referred  to  as  “chisel¬ 
ing”?  Your  answer  can  be  yes  or  no.  A.  Yes,  I  heard 
the  word  “chiseling.” 

Q.  Referred  to  that  practice?  A.  Yes. 

Q.  You  testified  it  was  unusual  to  complete  a  job,  to 
be  required  to  complete  a  job  of  this  magnitude  in  one 
hundred  and  eighty  days.  Isn’t  it  true  that  there  were 
four  other  contractors  at  Camp  McCoy  at  the  same 

206  |  time  that  you  were  there,  and  that  they  were  all 

required  to  complete  their  portion  of  Camp  McCoy 
within  one  hundred  and  eighty  days?  A.  First  of  all, 
we  had  most  of  the  building. 
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Q.  Mr.  Ring,  please  answer  my  question.  A.  I 
wouldn’t  know  what  they  were  required,  but  I  do  know 
this,  that  Area  B  was  not  completed. 

Mr.  Brill:  Mr.  Ring,  you  had  better  listen  to  the  ques¬ 
tion  and  just  answer  it.  Let  me  take  care  of  the  argu¬ 
ments.  Will  you  read  the  question? 

Mr.  Winn:  Will  you  read  the  question,  Mr.  Reporter? 

(The  reporter  read  the  question  as  recorded.) 

Mr.  Brill:  May  I  suggest  this  objection,  your  Honor. 
That  the  question  which  Mr.  Ring  answered  on  direct 
examination  related  to  the  fact  that  it  was  unusual  to  re¬ 
quire  a  job  of  this  size  to  be  completed  in  one  hundred  and 
eighty  days  before  the  period  when  he  did  this  job.  He 
wasn’t  making  a  comparison  with  other  people  on  the  same 
area  at  that  time,  but  conditions  prevailing  to  the  time  in 
question. 

The  Judge:  Perhaps  so,  but  I  think  this  question  is 
in  order  anyway.  Answer  the  queston,  Mr.  Witness.  A. 
Yes,  I  assume  they  were,  yes. 

Q.  Don’t  you  know.  A.  No. 

Q.  Before  you  read  the  specifications — did  you  read 
the  specifications  that  are  attached  to  your  contract? 
207  A.  Yes. 

Q.  Aren’t  those  the  same  specifications  applicable  to 
all  the  contracts  in  that  area?  A.  Yes,  sir. 

Q.  Don’t  these  specifications  provide  the  length  of 
time  in  which  the  job  should  be  completed.  A.  That  is 
correct. 

Q.  Don’t  the  specifications  require  that  all  jobs  be 
completed  within  one  hundred  and  eighty  days?  A.  Yes, 
sir. 

Q.  Don’t  you  know  as  a  matter  of  fact  that  on  Camp 
McCoy  work  in  1942 — on  all  camp  work  in  1942  all  over 
the  country  it  was  required  to  be  completed  within  one 
hundred  and  eighty  days?  A.  It  may  have  been  one 
hundred  and  eighty  days — some  were  less  and  some  more. 

Q.  The  answer  to  the  question  then  is,  “You  don’t 
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know.”  Is  that  your  answer  to  the  question,  that  you  don’t 
know?  A.  Yes,  I  don’t  know,  sir. 

Q.  Now,  we  heard  some  testimony  yesterday  as  to  the 
hazardous  nature  of  this  project,  Mr.  Bing,  with  relation 
to  the  assets  of  the  Bing  Construction  Corporation.  You 
knew  all  the  things  to  which  you  testified  at  the  time  you 
prepared  and  submitted  your  bid  on  this  job,  didn’t  you? 
A.  Yes,  sir. 

208  Q.  There  wasn’t  anything  that  developed  during 
the  course  of  the  job  which  revealed  a  hardship  which 

you  had  not  contemplated,  was  there?  A.  No,  sir. 

Q.  And  you  took  all  those  hazards  into  consideration 
at  the  time  you  prepared  your  bid,  didn’t  you?  A.  As 
much  as  possible,  yes. 

Q.  You  testified  yesterday  that  you  had  a  conversation 
with  Captain  Nussbaum  in  an  effort  to  straighten  some 
differences.  Isn’t  it  true  that  those  differences  were  the 
restdt  of  your  having  been  nagged  by  government  repre¬ 
sentatives  to  make  better  time  on  this  contract?  A.  Yes, 
sir — not  for  better  time,  no  sir.  It  wasn’t  for  better  time. 

Q.  What  was  it  for?  A.  Different  prejudices  and 
what-not. 

Q.  It  was  all  prejudice?  A.  Yes. 

Q.  You  weren’t  told  that  you  were  behind  the  schedule 
and  that  you  should  speed  up  the  work?  A.  No,  that 
wasn’t  the  case  at  all. 

Q.  Were  you  ever  told  that  while  you  were  on  this  job? 
A.  It  was  only  a  question  of  doing  different  things  on  the 
premises  the  way  he  wanted  them  ran  and  the  way  we 
saw  fit  to  run  the  job. 

209  Q.  You  were  behind  schedule,  weren’t  you,  Mr. 
Bing?  A.  We  were  at  the  beginning  because  we 

didn’t  have  the  materials. 

Q.  I  say,  you  were  behind  schedule,  weren’t  you?  A. 
Yes. 

Q.  And  you  were  behind  schedule  at  the  end  of  the  job. 
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weren’t  you?  A.  No,  we  weren’t  behind  at  the  end  of 
the  job. 

Q.  Didn’t  they  assess  some  penalties  against  you?  A. 
Yes,  sir. 

Q.  For  not  having  completed  it  in  time?  A.  Not  hav¬ 
ing  completed  the  first  priority,  which  was  for  one  hundred 
and  five  days.  The  buildings  were  completed;  the  ac¬ 
cessories  were  not  installed  because  material  were  unavail¬ 
able  and  that  is,  to  my  best  recollection,  some  of  the  build¬ 
ings  were  away  ahead  of  time. 

Q.  Well,  we  have  had  some  testimony  as  to  the  risk  in 
connection  with  subcontractors  works.  Didn’t  you  obtain 
performance  bond  from  the  subcontractors  on  whom  you 
relied  to  do  a  part  of  your  work?  A.  Yes,  sir. 

Q.  May  I  ask  you  a  question  as  to  this  sump  method  of 
draining  which  you  testified  yesterday  you  used.  When  did 
you  start  to  use  that  on  this  job?  A.  Immediately,  when 
we  opened  up  the  excavation. 

210  Q.  As  a  matter  of  fact,  didn’t  you  use  some  well 
points  to  start  with?  A.  No,  sir. 

Q.  And  isn’t  it  true  that  you  didn’t  use  the  sump 
method  until  after  you  saw  some  other  contractors  using 
the  sump  method?  A.  No,  sir;  the  other  contractors  used 
the  other  method. 

Q.  Where  did  you  get  the  idea  of  using  the  sump 
method?  A.  Galveston,  Texas. 

The  Judge:  What  is  that  expression — “some  method”? 

Mr.  Winn:  Sump,  s-u-m-p.  If  the  Court  please,  he 
testified  yesterday  he  dug  a  hole  and  let  the  water  drain 
into  that. 

The  Judge:  I  remember  that,  but  I  didn’t  remember 
using  that  expression. 

Mr.  Brill:  I  think  Counsel’s  use  of  the  term  is  entirely 
apropos. 

The  Judge:  Very  good,  go  ahead. 

Q.  Under  what  circumstances  did  you  get  the  idea  of 
using  the  sump  method  in  Galveston,  Texas,  Mr.  Ring? 
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A.  At  that  particular  time  we  were  constructing  a  hospital 
building.  We  had  a  lot  of  water  and  that  was  the  method 
we  adopted  there  and  it  worked  all  right. 

Q.  It  was  your  own  idea?  A.  Yes. 

211  1  Q.  You  didn’t  see  anybody  else  use  it  first?  A. 
There  wasn’t  anybody  else  working  there. 

Q.  You  hadn’t  seen  any  one  else  use  it  before?  A.  Yes, 
oh,  yes. 

Mr.  Brill:  Listen  to  the  question,  Mr.  Ring.  Had  you 
seen  anybody  use  it  before  the  time  at  Galveston?  A.  We 
also  used  it  in  Detroit  in  1937. 

Q.  It  wasn’t  a  new  method?  A.  No,  it  was  just  an 
economical  method. 

Q.  As  to  manufacturing  trusses  on  the  field,  isn’t  that 
an  old  practice  in  a  construction  job  of  this  size?  A.  No, 
sir. 

Q.  You  mean  no  one  ever  did  that  before?  A.  They 
may — I  wouldn’t  say  no  one  did.  But  I  know  on  this 
particular  field  we  were  the  ones  that  used  it  I  know  the 
others  bought  the  trusses  manufactured.  I  have  seen  that. 
Mr.  Winn:  That  is  all. 

Mr.  Brill:  That  is  all,  Mr.  Ring. 

(Witness  excused.) 

The  Judge :  Call  your  next  witness. 

Mr.  Brill:  Mr.  Wiik,  please. 

The  Clerk:  Your  full  name,  please? 

Mr.  Wiik:  Arthur  I.  Wiik. 

212  Whereupon  Arthur  I.  Wiik  was  called  as  a  witness 
for  and  on  behalf  of  the  Petitioner  and  having 

been  first  duly  sworn  was  examined  and  testified  as  fol¬ 
lows: 

Direct  Examination 
By  Mr.  Brill: 

Q.  Mr.  Wiik,  how  old  a  man  are  you?  A.  Fifty-seven. 
Q.  And  where  do  you  live?  A.  Minneapolis. 

Q.  How  long  have  you  lived  there?  A.  I  was  born  in 
Minneapolis. 
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Q.  Living  there  most  of  your  life?  A.  No,  except  when 
I  have  been  on  the  various  jobs  which  have  been  through¬ 
out  the  country. 

Q.  How  long  have  you  been  associated  with  Mr.  Ring, 
or  the  Ring  Construction  Corporation?  A.  I  imagine 
about  twelve  years. 

Q.  Since  1934?  A.  About  that  time. 

Q.  In  what  capacity?  A.  As  estimator,  as  supervisor 
on  the  larger  jobs.  I  would  always  be  in  the  field  on  the 
smaller  jobs.  Where  that  wasn’t  necessary  I  would  stay 
in  the  office  and  keep  on  figuring  or  estimating,  buying 
materials,  and  so  forth. 

Q.  You  always  worked  for  the  company  on  a 

213  basis  of  a  small  salary,  a  drawing  account  and 
profit-sharing  arrangement?  A.  That  is  correct. 

Q.  Is  that  or  is  that  not  a  customary  method  of  employ¬ 
ment  between  building  contractors  and  men  doing  your 
type  of  work?  A.  It  was  very  customary. 

Q.  How  long  has  that  been  the  custom,  to  your  knowl¬ 
edge?  A.  Well,  as  long  as  I  remember. 

Q.  Now,  do  you  know  whether  or  not  that  custom,  in 
connection  with  employment  of  men  of  your  type,  has  any¬ 
thing  to  do  with  the  hazardous  nature  of  the  contracting 
business?  A.  I  don’t  quite — 

Q.  What  I  mean  is  this,  is  the  contracting  business  a 
business  of  feast  and  famine — periods  of —  A.  The  con¬ 
tracting  business  has  always  been  a  hazardous  business. 

Q.  Do  you  know  whether  or  not  it  is  because  of  that  fact 
that  contractors  hire  men  of  your  type  to  work  on  very 
small  compensation  and  give  them  a  profit-sharing  arrange¬ 
ment  if  and  when  they  make  profits?  A.  No,  I  wouldn’t 
say  that  was  the  hazardous  end  of  it. 

Q.  I  thought  it  was.  All  right.  Now,  did  you  estimate 
the  cost  of  doing  the  work  that  the  Ring  Construction  Cor¬ 
poration  undertook  to  do  at  Camp  McCoy?  A.  I 

214  did. 

Q.  What  part  of  the  work  did  you  do?  A.  I 
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took  off  the  bulk  of  the  quantities  for  some — I  believe  about 
thirty-eight  types  of  buildings,  as  I  recall,  and  a  few  addi¬ 
tional  on  other  areas,  for  instance,  D,  which  we  did  not  bid 
on,  and  set  up  the  estimates  price  set-up  ready  for  Mr.  — 
for  going  over  with  Mr.  Ring,  which  we  always  did  finally 
to  put  on  the  final  price. 

Q.  Did  you  work  closely  with  the  men  who  estimated 
some  of  the  quantities  that  you  didn’t  estimate?  A.  Yes. 

Q.  Did  you  check  those  estimates?  A.  Checked  them 
to  my  satisfaction. 

Q.  You  mean  you  verified  the  fact  that  they  were  cor¬ 
rect?  A.  That  is  correct. 

Q.  Did  you  then,  by  virtue  of  your  contact  with  these 
estimates,  know  the  manner  in  which  it  was  prepared  and 
whether  or  not  it  was  the  correct  estimate  when  you  were 
through?  A.  Yes,  to  the  best  of  my  ability  and  knowl¬ 
edge  I  was  satisfied  with  the  estimate. 

Mr.  Winn :  May  it  please  the  Court,  I  am  very  anxious 
to  expedite  this  proceeding  as  much  as  possible  and  I  am 
perfectly  willing  to  sitpulate  with  Mr.  Brill  that  Mr.  Wiik’s 
testimony  with  respect  to  the  work  prior  to  and  during  the 
,  construction  of  Camp  McCoy  will  be  the  same  as  that 
215  given  by  Mr.  Ring. 

Mr.  Brill :  There  are  some  things  Mr.  Ring  didn’t 
cover.  I  shall  try  not  to  cover  the  same  things  twice  and 
I  am  willing  to  agree  that  with  respect  to  the  matters  Mr. 
Ring  testified  to  in  relation  to  the  subject  matter  counsel 
just  stated,  that  it  may  be  stipulated  that  Mr.  Wiik  shall 
be  deemed  to  have  said  the  same  things  about  those  matters 
as  Mr.  Ring  did. 

The  Judge:  Is  it  so  stipulated? 

Mr.  Winn :  It  is  so  stipulated,  if  your  Honor  please. 

Mr.  Brill :  I  will  try,  therefore,  not  to  duplicate  the  mat¬ 
ters  already  covered. 

The  Judge :  Yes,  I  trust  you  will,  and  that  you  will  only 
cover  those  matters  that  are  logically  peculiar  to  this  wit¬ 
ness’s  mouth. 
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Q.  Have  you  the  original  sheets  here!  The  original 
estimate  sheets?  A.  I  have. 

Q.  Will  you  produce  them,  please?  A.  (Witness  pro¬ 
duces  papers  from  pocket.) 

Mr.  Brill:  May  these  be  marked,  please? 

The  Clerk:  No.  2  for  identification,  and  No.  3  for  iden¬ 
tification. 

Mr.  Brill:  I  will  say  to  the  Court  that  these  two  exhi¬ 
bits  marked  respectively  No.  2  and  No.  3,  are  in  the 

216  same  class  as  exhibit  1.  They  were  borrowed  from 
Judge  Joyce  in  the  case  I  referred  to  yesterday  and 

these  of  course  can  be  copied  or  possibly  photostated  if  we 
need  to  do  it.  For  the  present  of  course  we  have  the  per¬ 
mission  of  the  Court  to  use  them — I  mean  Judge  Joyce’s 
court. 

Q.  I  show  you  exhibits  2  and  3.  Are  those  the  original 
estimates  prepared  under  your  supervision  with  the  assist¬ 
ance  of  others  and  which  Mr.  Ring  referred  to  on  the  Camp 
McCoy  work  in  Areas  C  and  E?  A.  Yes,  they  are. 

Q.  In  whose  handwriting?  A.  These  are  principally 
in  my  handwriting. 

Q.  And  who  else  wrote  figures  on  there?  A.  Mr. 
Floyd  has  a  few  of  the  sub-bids,  the  amounts  of  the  sub¬ 
bids  on  here. 

Q.  Did  you  check  all  those  figures,  whether  they  are 
your  handwriting  or  his?  A.  Why,  yes. 

Q.  All  right. 

Mr.  Brill :  For  the  purpose  of  presenting  the  testimony 
of  this  witness,  your  Honor,  we  shall  need  to  have  before 
the  Court  exhibits  2  and  3,  and  we  offer  them  in  evidence. 
Mr.  Winn:  Where  is  the  total  on  this  one,  Mr.  Brill? 

The  Witness:  The  total  on  one  is  on  the  first 

217  sheet  and  the  other  is  on  the  second  sheet,  the  way 
they  are  put  together. 

Mr.  Winn :  May  it  please  the  Court,  I  think  the  infor¬ 
mation  contained  in  these  two  exhibits  is  interesting. 
However,  I  have  checked  the  totals  and  they  appear  to 


154 


agree  with  the  figures  that  are  stated  in  the  contract  so 
that  these  figures,  in  other  words,  are  a  breakdown  of  the 
total  original  contract  price.  I  don’t  see  that  they  add 
anything  to  the  determination  of  whether  or  not  this  Peti¬ 
tioner  made  excessive  profits  on  these  two  contracts,  and  if 
so  how  much  those  excess  profits  were.  I  am  perfectly 
willing  to  let  as  much  in  as  is  necessary,  but  particularly 
where  these  have  to  be  photostated,  I  object.  They  axe 
immaterial  and  irrelevant  to  this  proceeding. 

The  Judge :  It  appears  to  me  counsel,  that  there  may  be 
some  weight  to  that  objection.  Why  does  it  further  the 
picture,  these  estimates? 

Mr.  Brill:  For  example,  your  Honor,  I  shall  take  the 
item  of  excavating  as  an  illustration  and  have  this  witness 
explain  how  he  arrived  at  the  figure  on  these  sheets  to 
cover  the  excavating  on  this  job,  and  show  by  him  that  the 
figures  so  arrived  at  was  a  reasonable  and  proper  figure  in 
view  of  the  circumstances  then  known  to  him  and  his  asso¬ 
ciates,  and  that  they  were  competent  estimators  and  build¬ 
ers.  I  shall  show  by  virtue  of  the  skill  and  good 
218  fortune  of  Mr.  Ring  and  his  associates  they  were 
able  subsequently  to  let  that  work  to  S.  G.  Groves 
and  Company  who  happened  to  have  the  skilled  men  and 
equipment  available  at  that  time  to  do  the  work  at  a  very 
greatly  reduced  cost  and  show  a  very  considerable  savings 
on  that  item  due  to  that  circumstance. 

The  Judge:  There  may  be  some  pertinence  here.  I  am 
inclined  to  think  they  are.  Objection  overruled.  Excep¬ 
tion  allowed.  Exhibit  2  and  3  admitted  in  evidence. 

(The  two  statements,  estimate  sheets,  referred  to  were 
marked  Petitioner’s  Exhibits  2  and  3  and  received  in  evi¬ 
dence.) 

Mr.  Brill :  That  limits  me  to  one  point. 

The  Judge :  I  can’t  see  how — 

Mr.  Brill :  You  have  marked  them  already. 

The  Clerk:  I  have  got  to  put  these  “In  Evidence” 
stamps  on  them. 


155 


Mr.  Brill:  Oh,  you  have  to  stamp  them. 

The  Judge:  I  trust  you  will  not  go  unduly  into  detail. 
I  want  you  to  cover  everything  that  will  favor  you  but 
usually  when  I  come  to  a  decision  the  case  is  apt  to  turn  on 
a  very  small  number  of  matters  out  of  a  great  many,  and 
that  great  many  are  immaterial  and  that  there  has  been  a 
great  deal  of  detail  is  unnecessary. 

Mr.  Brill :  I  consider  it  necessary  to  show  with  respect 
to  each  item  of  importance  the  original  estimated 

219  cost,  the  actual  cost  as  it  developed  later  and  to  show 
where  I  can  that  the  savings  in  the  instance  where 

there  was  a  saving  was  due  to  the  efficiency  and  skill  of  the 
contractor.  Those  are  important  elements. 

The  Judge:  I  am  not  going  to  prejudice  your  theory. 
I  just  want  you  do  it  as  expeditiously  as  possible. 

Mr.  Brill:  Yes. 

Q.  Now,  Mr.  Wiik,  you  can  take  these  two  exhibits,  2 
and  3,  and  use  them  for  the  purpose  of  testifying.  Now,  in 
preparing  those  figures  in  Exhibits  2  and  3,  Mr.  Wiik,  tell 
us  generally  what  is  the  technique  by  which  the  figures  are 
arrived  at — how  do  you  proceed!  A.  You  are  talking 
quantities  or  figures? 

Q.  Break  it  down  into  quantities  and  determine  the  unit 
prices,  or  what?  A.  On  this  particular  job  we  had  thirty- 
eight  to  forty  types  of  buildings.  Each  type  of  building  I 
would  have  all  quantities  listed,  such  as  lumber,  insulation 
board,  excavation  and  foundation,  and  numerous  other 
items. 

Q.  Yes.  A.  These  quantities  then — this  was  a  dupli¬ 
cation  item  for  the  thirty-eight  types  of  buildings.  After 
all  the  types  were  taken  off  it  was  a  question  then  of  multi¬ 
plying  those  quantities  by  the  number  of  buildings,  and 
then  after  those  were  all  totalled  up  they  were  put 

220  on  the  main  estimate  sheet  which  I  have  here  for 
Area  C,  and  the  other  for  Area  E. 

Q.  In  other  words,  the  first  step  on  the  process  of  esti¬ 
mating  is  to  determine  the  quantities  of  each  kind  of  ma¬ 
terial  necessary. 
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Mr.  Winn :  If  the  Court  please,  I  said  nothing  yester¬ 
day  when  Mr.  Brill  was  doing  this  for  Mr.  Ring  and  was 
restating  his  answer  for  the  record,  but  it  seems  to  me  that 
when  Mr.  Wiik  is  testifying  there  is  no  reason  to  do  it,  and 
we  are  taking  up  needed  time. 

(Whereupon  the  reporter  read  the  question  as  recorded.) 

Q.  (Continuing.)  To  complete  the  work. 

Mr.  Winn :  Mr.  Wiik  just  testified  previously — 

The  Judge :  Read  the  previous  answer  to  me. 

(Whereupon  the  reporter  read  the  answer  as  recorded.) 

The  Judge:  I  don’t  think  it  is  necessary  to  restate  the 
question  for  the  Petitioner.  This  gentleman  is  an  expert, 
using  that  term  broadly,  and  I  don’t  think  it  is  necessary 
to  restate.  I  appreciate  the  fact  that  sometimes  you  have 
some  new  determination  of  the  question  you  want  to  bring 
out,  but  the  objection  will  be  sustained  to  that  particular 
question,  if  any. 

Q.  What  is  the  first  step  in  estimating  the  price  to  be 
bid  on  a  job  of  this  type?  A.  The  first  step  in  esti- 
221  mating  is  to  go  through  the  plans  and  specifications 
thoroughly  and  make  a  list  of  all  the  items  you  have 
covered  by  the  plans  and  specifications. 

Q.  Then  you  do  that?  A.  Yes. 

Q.  What  is  the  second  step?  A.  The  second  step  I 
would  say  would  be  to  take  off  the  quantities. 

Q.  Quantities  of  what?  A.  Of  lumber,  nails,  sheeting, 
excavation,  and  the  hundreds  of  other  items  that  go  into 
the  making  up  of  a  building. 

Q.  And  the  next  step?  A.  The  next  step  would  be  to 
estimate  unit  prices. 

Q.  Now,  with  respect  to  the  matter  of  establishing  unit 
prices,  who  did  that?  A.  I  did. 

Q.  And  how  did  you  do  that?  A.  From  our  knowl¬ 
edge,  my  knowledge  of  conditions,  the  labor  scale,  and  the 
cost  of  materials  in  the  various  localities. 

Q.  Was  it  part  of  your  business  to  keep  thoroughly 
posted  on  such  matters  of  unit  prices?  A.  That  is  right. 
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Q.  How  did  you  keep  posted!  A.  We  kept 

222  posted  by  getting  the  material  prices  from  the  vari¬ 
ous  suppliers.  Our  labor  costs  of  course  are  based 

on  the  labor  scale  together  with  the  production  of  labor  in 
various  localities. 

Q.  How  do  you  get  familiar  with  such  production?  A. 
Over  long  years  of  service,  I  imagine. 

Q.  Is  there  such  a  thing  as  collaboration  with  other  esti¬ 
mators,  trade  journals  and  reports  of  such  kind  you  have 
access  to?  A.  Possibly. 

Q.  Is  there  or  isn’t  there?  A.  That  is  a  help  without 
question. 

Q.  Did  you  have  access  to  them?  A.  Yes. 

Q.  All  right.  Now,  in  fixing  the  unit  prices  for  the 
items  of  material  which  you  determined  were  necessary  for 
this  job  did  you  fix  unit  prices  at  what  you  believe  to  be 
the  actual  cost  which  would  be  involved  in  the  doing  of  the 
work?  A.  That  is  right. 

Q.  And  was  that  the  customary  way  for  you  to  estimate 
it?  A.  Yes. 

Q.  Did  you  follow  your  usual  custom  in  that  regard  on 
this  job?  A.  I  did. 

Q.  Now,  with  respect  to  the  cost  of  the  labor 

223  were  you  familiar  with  the  scale?  A.  Yes. 

Q.  And  did  you  calculate  the  amount  of  labor 
that  in  your  judgment  would  be  necessary  to  perform  the 
various  items  of  work?  A.  I  did. 

Q.  And  what  you  have  here  is  merely  the  summary 
sheets  of  those  calculations?  A.  That  is  right. 

Q.  Exhibits  2  and  3  are  just  summary  sheets,  is  that 
right?  A.  These  are  the  final  summary  sheets,  yes. 

Q.  All  right.  Now,  with  respect  to  the  items  which  you 
and  your  associates  determined  to  sublet,  or  subcontract, 
what  figures  did  you  use  for  those  items?  A.  We  used 
the  lowest,  most  reputable  bids  that  we  had  received  up  to 
the  time  of  the  letting. 

Q.  Yes.  And  had  you  received  a  number  of  bids  on 
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each  item?  A.  Yes,  I  believe  so,  there  were  several. 

Q.  Now,  Mr.  Wiik,  I  will  ask  you  this  general  question, 
excluding  the  item  of  profit  shown  on  those  respective  ex¬ 
hibits  do  all  the  other  figures  represent  your  best  judgment 
at  that  time  when  these  exhibits  were  prepared  for  the  pur¬ 
pose  of  making  the  bid  of  the  actual  cost  anticipated 

224  to  be  incurred  by  the  Ring  Construction  Corporation 
in  performing  the  work  on  Areas  C  and  E?  A. 

Yes,  I  believe  so. 

Q.  What  was  your  best  judgment  at  that  time?  A. 
What  is  that? 

Q.  Was  that  your  best  judgment  at  that  time?  A.  It 
certainly  was. 

Q.  Was  that  judgment  arrived  at  by  the  standard  meth¬ 
ods  and  practice  in  the  construction  business?  A.  That 
is  right 

Q.  One  which  you  have  followed  for  many  years?  A. 
That  is  correct. 

Q.  By  the  way,  how  many  years  have  you  followed  this 
line  of  work?  A.  Oh,  I  think  I  followed  it  about  ten  years 
of  engineering  and  I  would  say  another  twenty  years  of 
contracting. 

Q.  That  is  about  thirty  years  all  together?  A.  Possi¬ 
bly  a  little  bit  longer  than  that. 

Q.  Now,  did  you  at  my  request,  Mr.  Wiik,  go  back  to  the 
records  of  the  company  with  respect  to  each  major  item  in 
those  estimates  make  a  comparison  of  the  estimated  cost  of 
those  items  with  the  actual  cost?  A.  Yes. 

Q.  Have  you  that  record  here?  A.  Yes,  I  have  a  tabu¬ 
lation. 

225  Q.  Now,  will  you  use  that  memorandum  you  pre¬ 
pared  at  my  request  and  let’s  take  the  items  you 

covered  in  that  investigation  and  I  will  ask  you  a  few  ques¬ 
tions  about  them.  A.  Yes,  sir. 

Q.  What  is  the  first  item?  A.  The  first  item  I  have 
here  is  painting. 
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Q.  Painting.  What  was  the  original  estimated  cost  of 
that  painting?  A.  Yon  want  this  in  round  figures? 

Mr.  Winn:  May  I  ask,  is  that  a  figure  shown  on  exhibit 
2  or  3? 

Mr.  Brill:  That  is  right,  the  original  cost  is  always 
token  from  exhibit  2  or  3. 

Q.  You  may  use  round  figures.  A.  I  have  the  actual 
figures,  but  I  will  give  it  in  round  figures  that  will  be  close. 

Q.  Leave  off  the  odd  dollars.  A.  That  is  right. 

Q.  What  is  the  first?  A.  I  have  a  paint  figure  of  one 
hundred  thirty-nine  thousand,  twenty-nine  dollars,  that  was 
figured. 

Q.  That  was  what  showed  on  the  estimate?  A.  That 
is  right. 

Q.  One  hundred  and  thirty-nine  thousand,  twenty- 
226  nine  dollars?  A.  That  is  right. 

Q.  What  figure  did  you  use  on  your  schedule,  one 
hundred  thirty-nine  thousand?  A.  And  we  bought  the 
material. 

Q.  Listen  to  me.  You  say  you  used  round  figures. 
What  figure  did  you  put  down  on  the  schedule?  A.  I  put 
actual  figures  down. 

Q.  You  put  the  actual  figures  down?  A.  Yes. 

Q.  You  had  given  them  to  us?  A.  Of  course. 

Q.  That  figure  of  one  hundred  thirty-nine  thousand, 
twenty-nine  dollars  was  the  actual  estimated  cost?  A. 
That  is  right 

Q.  What  did  it  actually  cost? 

Mr.  Winn :  I  object  if  the  Court  please.  I  think  we  are 
going  very  far  afield,  if  the  Court  please.  We  know  from 
the  stipulation  that  the  actual  cost  of  doing  this  work  was 
one  million  nine  hundred  thousand  dollars  less  than  the  bid 
which  was  submitted  by  the  Ring  Construction  Corporation 
without  allowance,  or  after  allowance  for  certain  salaries 
in  a  certain  amount  I  don’t  think  how  that  one  million 
nine  hundred  thousand  dollar  profit  was  derived  is  import¬ 
ant  in  this  case.  It  has  been  testified  to  that  in  some  in- 
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stances  the  job  was  let  to  the  subcontractor  well  less 

227  than  the  Ring  estimate  as  to  what  he  could  do  it  for 
himself.  In  other  instances,  it  may  have  cost  Ring 

less  to  do  the  job  than  he  expected,  and  in  other  instances 
it  may  have  cost  him  more.  The  fact  is,  there  was  one 
million  nine  hundred  thousand  dollars  profit  on  the  job. 
In  addition  to  that,  may  it  please  the  Court,  I  would  like  to 
have  an  opportunity  to  inspect  the  records  upon  which 
these  figures  are  based.  I  don’t  think  Mr.  Wiik  is  an  ac¬ 
countant,  and  I  further  object  on  the  ground  that  the  fig¬ 
ured  which  he  has  given  from  the  schedule  he  has  is  not  the 
best  evidence. 

Mr.  Brill:  May  I  have  a  word,  your  Honor  please  1 
The  first  thing  I  want  to  do  is  correct  the  inadvertent  state¬ 
ment  of  counsel  as  to  profit.  That  is  not  shown  on  the 
stipulation  as  profit  on  the  job.  What  he  is  giving  you  is 
the  difference  between  the  contract  price  and  what  the  job 
cost.  There  are  other  elements  of  job  cost  which  have  not 
yet  been  shown  and  which  are  not  covered  by  the  stipula¬ 
tion,  and  which,  when  shown,  will  reduce  the  difference  be¬ 
tween  those  two  figures  by  a  very  substantial  sum. 

Mr.  Winn:  I  meant  to  refer  to  certain  salaries,  and  I 
thought  I  had. 

The  Judge :  If  there  is  some  difference  between  you  on 
that  point,  proceed  to  the  next  point. 

Mr.  Brill:  There  is  several  thousand  dollars  differ¬ 
ence. 

228  The  Judge:  I  could  see  there  was  a  difference 
between  you  in  that  respect.  Proceed  with  the  evi¬ 
dence. 

Mr.  Brill :  I  think  counsel  is  correct  that  the  witness  is 
not  using  the  best  evidence.  I  certainly  know  that.  I  was 
of  the  opinion  the  Court  didn’t  want  us  to  bring  in  a  lot  of 
books  that  will  take  a  lot  of  time,  and  it  might  take  days  to 
present  this  record  in  the  way  counsel  has  a  right  to  expect 
it  to  be  presented  to  make  this  comparison,  and  if  I  have  to 
take  the  time  I  will  of  course  ask  leave  to  do  it,  but  as  to 
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the  materiality  of  it,  I  want  to  make  myself  perfectly  clear 
as  to  what  we  are  doing  and  why  it  is  entirely  proper  and 
the  very  heart  of  this  case. 

Counsel,  of  course,  would  like  to  have  the  Court  believe 
that  since  this  contractor  showed  a  profit  at  the  time  of  the 
job  of  at  least  twice  what  he  anticipated  it  wrould  be  that 
the  inference  would  be  drawn  from  that  fact  that  he  made 
too  much  money — that  that  is  an  excessive  profit.  That 
may,  or  may  not,  be  true,  and  if  no  evidence  is  introduced 
it  might  be  a  proper  inference  to  be  drawn  from  the  fact, 
but  the  evidence  I  am  offering  is  for  the  purpose  of  elimi¬ 
nating  that  inference,  and  I  want  to  tell  the  Court  how  it 
will  do  so. 

My  claim,  and  the  theory  upon  which  I  am  presenting  the 
evidence  is  this :  That  the  contractor  is  entitled  to  have  this 
Court  consider  his  efficiency  and  his  skill  and  his  contribu¬ 
tion  to  the  war  effort  in  determining  what  is  a  reas- 
229  onable  profit. 

Now,  how  do  we  show  his  skill?  By  showing  his 
skill  in  buying,  his  skill  in  management  of  labor,  his  skill 
in  handling  of  subcontractors.  In  turn,  how  do  you  show 
his  skill  in  those  three  areas?  First,  by  showing  his  origi¬ 
nal  calculation,  with  the  aid  of  his  expert  assistants,  was 
a  proper  one  by  a  competent  organization  made  in  the  regu¬ 
lar  course  of  business  under  the  facts  and  circumstances 
which  would  then  reasonably  be  known  by  any  competent 
organization,  and  that  this  was  a  just  and  competent  bid 
such  as  any  other  competent  contractor  would  make.  In 
fact,  we  have  already  shown  that  it  was  less  than  the  gov¬ 
ernment  was  willing  to  pay  for  it  after  they  found  out  what 
his  bid  was.  They  were  willing  to  pay  more  for  similar 
other  identical  work.  We  will  show  it  was  less  than  the 
bids  of  the  Madsen  group  on  identical  items.  So,  the  bid, 
we  expect  to  convince  the  Court,  was  a  just,  businesslike, 
honest  bid. 

The  question  remains  then,  assuming  that  is  true,  as  we 
think  we  can  demonstrate,  how  then  was  this  profit  so  much 
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larger  than  was  his  estimate  of  what  was  intended  to  be 
earned?  We  will  show  that  the  contracting  business  is  a 
speculative  business.  That  no  one  can  fully  tell,  except 
within  a  substantial  margin  of  error,  what  the  cost  will  be. 
That  is  the  nature  of  the  business.  Secondly,  by  reason  of 
what  counsel  has  deemed  fit  to  call  “chiseling”,  and 

230  what  I  call  skillful  buying,  Mr.  Ring  was  able,  after 
he  had  this  contract,  to  negotiate  with  the  original 

bidders  and  others  and  get  substantial  reductions  in  sub¬ 
contractors  ’  prices.  We  will  show  what  they  were.  We 
will  show  with  respect  to  certain  other  items,  by  applying 
ingenuity  and  skill  and  thoughtful  consideration  to  a  prob¬ 
lem  he  was  able  to  devise  new  and  different  techniques  for 
doing  the  work  which  reduced  the  cost  in  a  substantial 
amount  as  to  particular  items. 

With  respect  to  excavating  he  was  able  to  find  a  con¬ 
tractor,  a  man  of  national  reputation,  S.  J.  Groves  and 
Sons,  who  were  friendly  with  him,  and  who  was  perfectly 
willing  to  aid  him  by  furnishing  his  equipment  and  his  skill 
in  doing  excavating  on  a  different  theory  entirely,  on  a 
much  less  expensive  method,  by  which  item  alone  he  re¬ 
duced  his  cost  approximately  $250,000.00. 

Those  are  items  of  skill,  ability  and  ingenuity  for  which 
the  man  is  entitled  to  credit.  In  other  words,  instead  of 
leaving  the  picture,  as  counsel  would  have  it  leave  the  in¬ 
ference,  that  he  grossly  over-estimated  the  price,  we  want 
to  have  the  Court  understand  he  estimated  them  correctly, 
and  the  great  savings  he  made  is  what  resulted  in  this  un¬ 
usual  profit,  and  since  under  the  law  he  is  entitled  to  credit 
for  his  ingenuity,  skill  and  his  contribution  to  the  war  ef¬ 
fort  due  to  his  ingenuity  and  ability  the  Court  will  give  him 
that  credit  if  we  can  satisfy  the  Court  he  is  entitled 

231  to  it,  instead  of  having  the  Court  say,  without  this 
evidence,  there  is  no  credit  to  which  he  is  entitled, 

and  it  would  appear  conclusive  he  grossly  over-estimated 
his  bid  and  asked  for  too  much  money.  It  presents  an  en¬ 
tirely  and  diametrically  opposite  and  different  picture. 
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The  Judge:  I  don’t  think  you  need  to  dilate  on  that. 
This  line  of  approach,  as  I  will  call  it,  is  stated  in  the  regu¬ 
lations  and  in  the  statute  and  almost  in  the  same  words,  I 
believe.  It  is  very  broad  indeed,  and  I  think  it  is  my  duty 
to  entertain  evidence  along  those  lines,  but  I  am  bothered 
by  what  we  have  as  a  situation  here,  as  a  practical  situa¬ 
tion.  You  have  admitted  it  is  obviously  out  of  sequence 
with  the  laws  of  evidence.  This  is  not  primary  evidence. 

Mr.  Brill :  All  right. 

The  Judge :  If  it  be  insisted  upon  I  should  commit  an 
error  if  I  did  not  sustain  that  objection,  but  I  am  not  going 
to  take,  gentlemen,  as  I  have  told  you  before,  I  am  not 
going  to  take  days  to  listen  to  this  kind  of  evidence.  I  will 
adojum  the  case  first.  I  am  not  doing  this  capriciously. 
I  hope  counsel  will  understand  that  I  think  no  one  has  less 
desire  to  be  autocratic  than  I.  I  practiced  law  a  long  time 
myself.  We  have  too  big  a  load  and  too  much  pressure  on 
us  to  get  these  cases  out.  I  don’t  mean  definite  pressure 
from  the  government  or  from  the  taxpayer,  but  there  is 
pressure  from  everybody  in  these  tax  cases  to  get 
232  them  out,  and  we  have  got  too  much  work  to  do  to 
listen  day  after  day  to  evidence  that  may  be  brought 
in  by  stipulation  or  deposition,  or  some  other  way,  and  I  am 
just  not  going  to  do  it,  and  I  don’t  think  I  would  commit 
error  in  refusing  to  do  it.  What  are  we  going  to  do  in  this 
kind  of  situation? 

Mr.  Winn :  May  it  please  the  Court,  as  Mr.  Brill  knows, 
our  accountant  has  spent  days  checking  the  books  of  the 
Ring  Construction  Corporation  for  the  purpose  of  arriving 
at  the  stipulation  which  we  have  here  made.  Now,  when 
Mr.  Brill  and  I  prepared  this  stipulation  I  found  out  for 
the  first  time  that  he  wanted  to  present  to  the  Court  certain 
items  of  expense  which  were  incurred  after  this  job  was 
completed.  I  immediately  said  to  him,  “Why  don’t  we 
check  these  figures  so  that  we  can  agree  those  figures  are 
correct?”  My  accountant  today  is  checking  those  figures 
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so  that  we  can  have  that  information.  Your  Honor,  I 
didn’t  know  Mr.  Brill  wanted  to  produce  any  such  infor¬ 
mation  as  this  until  this  minute.  I  would  have  stipulated 
it  with  him,  I  would  have  checked  into  it  with  him.  Every 
figure  we  thought  we  intended  to  rely  on  we  have  stipu¬ 
lated.  This  is  something  entirely  new.  There  is  nothing 
in  the  world  I  would  like  better  than  to  sit  back  and  say, 
“I  waive  my  objection  to  the  competency  of  this,”  but  I 
can’t  do  that. 

The  Judge :  I  am  not  suggesting — 

Mr.  Winn:  I  have  responsibilities  to  my  client  that  I 
can’t  possibly  waive. 

233  The  Judge :  I  am  not  suggesting,  counsel  for  Re¬ 
spondent,  in  the  slightest  degree  you  do  any  waiv¬ 
ing,  and  I  gather,  from  what  I  have  seen  of  this  case,  and 
particularly  I  gather  from  what  you  did  stipulate  that  it  is 
fair  to  assume  that  you  probably  did  not  anticipate  this 
kind  of  approach.  Now,  it  is  just  a  practical  problem  as  to 
what  we  are  to  do. 

Mr.  Brill:  I  have  a  suggestion,  your  Honor,  I  think 
ought  to  be  satisfactory. 

The  Judge:  Very  well. 

Mr.  Brill :  I  suggest  the  Court  receive  this  evidence  sub¬ 
ject  to  the  objection  that  we  turn  our  accountant  and  Mr. 
Wiik  over  to  Mr.  Winn’s  accountant  after  this  recess  be¬ 
cause  the  case  will  have  to  be  recessed  under  any  circum¬ 
stances  as  -I  understand,  giving  them  full  access  to  our 
records  and  let  them  check  them  and  permit  them  to  point 
out  any  errors  they  wish,  and  if  at  that  time  they  are  not 
satisfied  that  they  have  an  adequate  opportunity  to  check 
the  adequacy  of  these  figures,  we  are  about  to  give.  They 
will  have  the  right  to  have  the  evidence  stricken  and  the 
Court  will  give  us  leave  to  introduce  the  evidence  in  proper 
form  if  necessary.  I  think  the  counsel  will  find  everything 
he  gives  is  correct,  and  if  the  evidence  which  is  in  the  gen¬ 
eral  nature  of  figures,  ties  them  together  in  such  a  way  as 
they  appear  to  be  correctly  laid  down — 
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Mr.  Winn :  I  agree  with  what  Mr.  Brill  says  and 

234  I  agree  it  can  be  received  without  objection  as  to 
competency  if  we  are  given  an  opportunity  to  check 

it  and  can  strike  such  portions  of  it  concerning  which  we 
can  not  agree. 

The  Judge :  That  seems  agreeable.  A  good  way  of  dis¬ 
posing  of  it.  We  don’t  want  to  leave  anything  if  we  can 
help  in  the  way  of  a  possibility  of  disagreement  which  will 
prolong  this  matter. 

Mr.  Brill:  If  it  is  stricken  I  ask  the  Court  to  indicate 
whether  we  can  proffer  a  more  competent  testimony  at  that 
time  by  deposition  or  any  way  the  Court  sees  fit. 

The  Judge :  It  will  have  to  be  by  stipulation  or  deposi¬ 
tion.  It  seems  to  me  from  what  you  gentlemen  say  you  can 
agree  on  this  stipulation  and  stipulate  it  into  the  record  or 
agree  that  the  secondary  evidence  that  you  are  offering  is 
satisfactory  because  of  being  examined,  one  of  the  two. 
Feeling  that  there  is  such  great  probability  I  am  going  to 
admit  this  secondary  evidence  at  this  time  subject  to  your 
checking  it  and  a  motion  to  strike. 

Mr.  Brill :  I  think  I  ought  to  say — 

The  Judge:  I  possibly  wouldn’t  do  that  except  as  you 
said,  and  we  all  understand,  this  case  is  going  to  have  to  be 
recessed  because  you  are  going  to  take  evidence  as  I  under¬ 
stand  in  Washington  as  to  the  constitutional  question,  and 
that  would  give  an  opportunity — in  any  event  there  will  be 
no  time  lost. 

235  Mr.  Brill:  I  want  to  be  perfectly  fair  about  it. 
Some  of  these  figures  the  witness  will  give  will  be 

based  not  merely  on  record,  but  on  his  judgment  as  to  mat¬ 
ters  of  cost,  and  those  will  not  be  found  in  the  books,  but 
what  will  be  found  in  the  books,  counsel  will  have  access  to. 
Where  it  is  a  matter  of  judgment  the  witness  will  indicate 
and  he  has  the  right  as  an  expert — 

The  Judge:  Yes,  he  should  indicate  carefully  where  it 
is  a  matter  of  judgment. 

Mr.  Winn:  Yes. 
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Mr.  Brill:  Yes,  and  I  want  to  understand  it,  if  counsel 
and  I  do  not  agree  upon  the  figures  which  are  in  use  from 
the  records  as  to  the  correctness  of  the  figures  from  the 
record  and  fail  to  agree  after  his  opportunity  to  check 
which  we  assured  him  he  will  have  at  that  time,  we 
shall  have  the  right  by  deposition  to  lay  a  perfect  foun¬ 
dation  for  that  evidence  as  we  see  fit. 

The  Judge:  By  deposition  of  actual  evidence  if  he 
should  so  consider.  The  circumstances  might  work  out  it 
would  be  better  by  deposition.  I  am  not  promising  you  but 
I  think  it  should  be  by  deposition. 

Mr.  Brill :  I  want  to  be  sure  one  way  or  the  other. 

Mr.  Winn :  I  can  assure  the  Court  we  will  make  a  report 
on  this  matter  not  later  than  the  hearing  in  Washington, 
and  whenever  that  will  be — 

236  The  Judge:  Very  well.  Proceed. 

Q.  Now,  we  will  take  the  item  of  painting  again, 
Mr.  Wiik,  and  tell  us  first  how  you  arrived  at  the  actual 
cost  of  that  item  when  it  was  done. 

The  Judge :  Mr.  Brill,  for  the  sake  of  a  definite  record 
I  wish  you  would  indicate,  as  near  as  you  can,  when  you 
have  finished  with  that  part  of  the  evidence  which  goes  to 
the  sheets  and  the  stipulation  we  have  just  made  is  that  the 
record  can  be  definite — that  arrangement  refers  to  only 
testimony. 

Mr.  Brill :  I  will  try  to  do  that. 

The  Judge :  As  near  as  you  can  do  that. 

Mr.  Brill :  I  think  I  can. 

Q.  What  was  the  source  of  your  information  as  to 
actual  cost  to  the  Bing  Construction  Corporation  for  per¬ 
forming  that  painting  work  which  you  had  estimated  origi¬ 
nally  at  one  hundred  thirty-nine  thousand,  twenty-nine  dol¬ 
lars?  A.  The  figures  I  used  are  figures  supplied  to  me 
by  our  auditor. 

Q.  Was  there  a  subcontract  there?  A.  The  painting 
is  a  subcontract  item. 
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Q.  That  is  a  contract  price  yon  think  yon  have  there? 
A.  That  is  right 

Q.  Yon  obtained  from  your  auditors!  A.  That  is 
right. 

237  Q.  What  auditor  is  that?  A.  Peller. 

Q.  Si  Peller?  A.  That  is  right 

Q.  All  right,  that  ought  to  be  easy  to  verify.  What  was 
the  final  price  at  which  it  was —  A.  $91,416.00. 

Q.  $91,416.00?  A.  Yes. 

Q.  A  saving  of  how  much?  A.  $47,613.00. 

Q.  Tell  us,  do  you  know  how  you  were  able  to  sublet 
that  at  so  much  less  than  the  original  proposed?  A.  I  do. 

Q.  Tell  us  about  it?  A.  There  was  a  substantial  sav¬ 
ing  on  this — let’s  call  it  on  the  painting  due  to  the  fact  that 
we  exercised  an  option  to  use  cement  asbestos  board 
shingles  for  the  exterior  of  the  buildings  in  lieu  of  the  basic 
materials  specified  in  the  bid. 

Q.  In  other  words,  the  material  you  used  in  certain 
areas  did  not  require  painting?  A.  When  we  used  cement 
asbestos  shingles  they  did  not  require  paint.  The  original 
basic  material,  siding,  would  require  paint. 

Q.  In  other  words,  it  reduced  the  area  to  be  cov- 

238  ered  with  paint?  A.  That  is  right 

Q.  Why  didn’t  you  calculate  to  use  that  asbestos 
siding  when  you  did  the  job?  A.  We  did  not  have  the 
information  that  that  would  be — that  there  would  be  a  sav¬ 
ing  on  the  use  of  cement  asbestos  shingles. 

Q.  Did  you  have  a  bid  on  these  asbestos  shingles  in  the 
beginning?  A.  We  had  a  bid,  yes. 

Q.  At  what  price  per  square  foot?  A.  As  I  recall, 
twelve  or  thirteen  cents. 

Q.  Was  that  the  best  bid  you  had  at  the  beginning? 
A.  I  believe  that  is  right 

Q.  Did  you  finally  get  a  lower  bid?  A.  Yes. 

Q.  What  was  that  bid?  A.  As  I  recall,  about  nine  and 
a  half  cents. 


168 


Q.  That  made  it  possible  to  use  the  asbestos  siding?  A. 
Furthermore,  the  government  preferred  using  that  type  of 
exterior. 

Q.  By  virtue  of  the  fact  you  got  the  lower  bid  on  that 
particular  siding — 

Mr.  Winn :  If  the  Court  please,  I  would  like  the  witness 
not  be  led. 

239  Mr.  Brill:  Very  well,  I  think  you  are  right.  I 
was  going  to  summarize.  I  was  going  to  add  to¬ 
gether  what  he  said  and  put  it  together  in  one  sentence. 
The  Court  indicated  I  should  not  do  that. 

The  Judge :  Yes,  don’t  lead. 

Q.  Now,  the  next  item.  A.  The  next  item  I  have  is 
sheet  metal  roofing — let’s  call  it  sheet  metal  roofing. 

Q.  Sheet  metal  roofing?  A.  Sheet  metal  roofing. 

Q.  Sheet  metal  and  roofing?  A.  That  is  right. 

Q.  What  was  the  original  estimated  cost?  A.  My  es¬ 
timate  was  $239,100.00. 

Q.  That  was  a  subcontract  item?  A.  This  is  a  subcon¬ 
tract  item. 

Q.  Was  that  subsequently  let  in  more  than  one  subcon¬ 
tract?  A.  It  was  let  in  two  items. 

Q.  At  what  amounts?  A.  The  sheet  metal — 

Q.  Yes.  A.  $86,470.00. 

Q.  Yes.  A.  The  roofing,  $109,785.00. 

240  Q.  Or  a  total  of  how  much?  A.  I  haven’t  the 
total  here  but  it  showed  a  saving — 

Q.  Of  how  much?  A.  Of  $42,845.00. 

Q.  Can  you  tell  us  how  you  arrived — how  you  accom¬ 
plished  that  saving?  A.  I  think  that  was  due  on  that — 

Q.  I  guess  Mr.  Bing  testified  about  that.  A.  I  may 
add  one  item  in  there,  a  contractor  receives  a  bid  from 
various  subcontractors.  Those  sub-bids  have  to  be  checked 
with  the  plans  and  specifications.  They  don’t  bid  to  a 
contractor  normally  like  a  contractor  will  bid  to  the  govern¬ 
ment. 
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Mr.  Winn :  I  object  to  this,  if  your  Honor  please,  he  has 
laid  no  foundation  to  testify  as  to  how  subcontractors  bid 
to  contractors,  not  responsive  to  any  question. 

The  Judge:  Objection  sustained. 

Q.  Yes,  don’t  volunteer,  Mr.  Wiik,  until  I  ask  you.  A. 
Okay. 

Q.  I  will  take  the  next  item.  A.  The  next  item,  exca¬ 
vation.  Now,  this  item  of  excavation — 

Q.  I  haven’t  asked  you  any  question  yet.  A.  I  beg 
your  pardon. 

Q.  You  will  have  to  wait  for  a  question.  Your 

241  item  of  excavation  was  estimated  at  how  much?  A. 
Five  hundred  thousand  three  hundred  twenty  dol¬ 
lars. 

Q.  What  did  that  excavation  consist  of?  Describe  what 
was  to  be  done  under  that  item,  just  generally?  A.  This 
excavation  item  included  everything  that  had  to  be — all  the 
earth  that  had  to  be  moved,  and  excavation,  machine  exca¬ 
vation,  grading,  and  also  the  grubbing  and  clearing  of  the 
entire  site. 

Q.  How  about — how  many  acres  were  in  that  site?  A. 
In  the  neighborhood  of  four  hundred  and  fifty  acres. 

Q.  What  was  the  general  condition  with  respect  to 
growth?  A.  The  general  condition,  especially  in  the 
Area  C  was  virtually  a  morass  or  swamp. 

Q.  Any  trees?  A.  Very  heavy  with  trees. 

Q.  Very  heavily  wooded,  you  would  say?  A.  Yes,  in 
sections  it  was  very  heavily  wooded. 

Q.  How  about  Area  E?  A.  I  am  talking  about  E, 
where  the  swamp — 

Q.  Area  C.  A.  Area  C  had  not  as  much  swamp  land, 
but  there  was  fine  sand  and  water  and  trees. 

Q.  In  calculating  to  do  that  excavation  at  the  time  you 
estimated  the  job  what  was  your  plan  for  doing  the 

242  work?  A.  Our  figures  were  based  on  the  pier  ex¬ 
cavation. 
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Q.  The  what?  A.  Pier  excavation  and  ontside  wall 
as  being  taken  care  of  either  by  hand  method  or  any  other 
method  that  we  might  be  able  or  maybe  happen  to  nse  at 
that  time. 

Q.  Now,  let’s  see,  by  pier  excavation,  you  mean  what? 
A.  I  mean,  for  instance,  a  column  like  this  which  possibly 
goes  down  in  the  ground  a  half  a  foot,  and  underneath  it  we 
will  dig  a  square  hole,  three  feet  square  or  four  feet  square, 
whatever  size  footing  is  made  necessary.  When  I  say  wall 
excavation  that  is  for  the  wall  around  the  building  that  car¬ 
ries  the  outside  wall  structure. 

Q.  How  was  that  work  finally  done?  By  the  way,  did 
you  have  any  bids  on  it  at  the  time  you  estimated  your 
work?  A.  Only  in  a  general  way.  No  definite  bids. 

Q.  What  do  you  mean  by  that?  A.  I  think  I  had 
talked  to  Groves’  representatives  before  I  did  the  job. 

Q.  Had  you  had  any  definite  commitments  from  any¬ 
body?  A.  No. 

Q.  Did  you  try  to  get  it?  A.  We  tried  to  get  some. 

Q.  Did  you  succeed?  A.  No. 

243  Q.  Do  you  know  why?  A.  Apparently  it  was 
too  big  a  camp  at  that  time  to  put  any — 

Mr.  Winn :  I  object,  if  the  Court  please. 

The  Judge :  Objection  sustained. 

Q.  After  you  obtained  the  contract  at  Camp  McCoy  you 
carried  on  the  negotiations  with  Mr.  Groves’  organization? 
A.  Mr.  Ring. 

Q.  Mr.  Ring.  And  how  was  it  finally  done?  A.  It 
was — the  contract  was  finally  made  with  Groves  on  a  unit 
basis  of  so  much  per  unit  pier  and  so  much  per  lineal  foot 
of  wall,  and  so  forth.  In  other  words,  it  was  based  on  the 
quantity  of  so  many  piers  and  so  many  lineal  feet  of  wall 
excavation. 

Q.  How  about  the  removal  of  the  wooded  areas,  the 
trees  and  grubbing?  A.  That  was  based  on  an  acre  basis. 

Q.  That  was  based  on  an  acre  basis.  How  was  it  han¬ 
dled?  A.  Groves  put  in  several  large  bulldozers. 
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Mr.  Winn :  If  the  Court  please,  I  object  to  this.  My  ob¬ 
jections  have  been  overruled  so  far  as  the  difference  in  cost 
between  what  was  done  and  what  was  estimated  it  would 
cost,  but  now  we  are  beginning  to  go  into  a  question  of  how 
the  said  contractors  performed  under  the  contract  which 
seems  to  me  to  be  farther  afield  than  ever. 

Mr.  Brill :  I  want  to  show  one  difference,  your 

244  Honor,  instead  of  taking  the  trees  out  by  hand,  as 
customary,  I  want  to  show  they  knocked  them  down 

with  bulldozers,  as  they  did  in  the  Army. 

The  Judge :  You  have  got  a  subcontractor’s  price — well, 
the  objection  is  overruled.  We  will  not  go  into  the  mention 
of  that  detail  however. 

Q.  How  did  Groves  remove  the  trees?  A.  By  using 
the  large  bulldozers,  by  climbing  the  trees  and  pushing 
them  over  regardless  of  size,  and  they  were  cut  up  and 
burned  on  the  site. 

The  Judge :  Indicate  to  me,  Counsel,  you  are  going  into 
the  general  question  of  excavation — 

Mr.  Brill :  I  am  just  about  through  with  the  item. 

The  Judge:  Indicate  when  you  are  through  with  the 
item.  I  want  to  give  the  reporter  some  rest 

Mr.  Brill:  Oh,  I  see. 

Q.  What  was  the  actual  cost  to  the  Ring  Construction 
Corporation  of  doing  the  work  you  had  originally  esti¬ 
mated,  as  you  said  in  the  sum  of  five  hundred  thousand  two 
hundred  twenty  dollars?  A.  Two  hundred  fifty-five  thou¬ 
sand  five  hundred  forty  dollars. 

Q.  With  the  saving  of —  A.  With  the  saving  of  $244,- 
780.00. 

Mr.  Brill:  I  think  that  covers  that  item. 

245  The  Judge:  We  will  recess  for  about  eight  min¬ 
utes. 

(A  short  recess  was  here  taken.) 

A.  I.  Wiik,  the  witness  on  the  stand  at  the  time  the  recess 
was  taken,  resumed  the  stand  as  a  witness  for  and  on  be¬ 
half  of  the  Petitioner,  and  testified  further,  as  follows: 
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Direct  Examination  (Continued) 

By  Mr.  Brill: 

Q.  Now,  you  finished  with  the  excavation  item.  What 
is  the  next  item  on  your  list?  A.  The  next  item  is  the 
item  of  millwork;  that  is,  windows. 

Q.  Windows  and  doors,  and  the  like?  A.  That  is 
right. 

Q.  What  was  the  original  estimate?  A.  $197,948.00. 

Q.  The  original  estimate  of  $197,948.00,  was  that  or  was 
it  not,  based  on  bids  submitted  by  subcontractors?  A. 
This  was  a  bid  submitted  by  a  subcontractor. 

Q.  Did  you  have  several  bids?  A.  As  I  recall  I  had 
several  bids,  yes. 

Q.  And  at  what  figure  was  it  finally  let?  A.  At  $197,- 
154.00. 

Q.  Practically  no  saving  there?  A.  That  is  right, 
$794.00. 

Q.  Do  you  know  how  the  small  difference  was 
246  accounted  for?  A.  No,  not  particularly. 

Q.  All  right.  The  next  item.  A.  Finished 
hardware. 

Q.  Finished  hardware.  That  is  the  word  that  desig¬ 
nates  hardware  for  that  type  from  rough  hardware?  A. 
That  is  right,  locks,  window  hardware,  doorknobs,  and  so 
forth. 

Q.  That  is  what  you  mean?  A.  Correct. 

Q.  Did  you  have  bids  on  that  when  you  made  your  esti¬ 
mate?  A.  We  did. 

Q.  Did  you  use  the  lowest  satisfactory  bid  for  that  pur¬ 
pose  of  your  estimate?  A.  I  did. 

Q.  And  what  is  the  amount  included  in  your  estimate 
for  that  item?  A.  $18,798.00. 

Q.  Was  it  finally  let  on  a  contract?  A.  That  is  right. 

Q.  At  what  figure?  A.  $15,715.00. 

Q.  The  next  item,  what  was  the  saving  on  that?  A. 

$3,085.00. 
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247  Q.  The  next  item.  A.  The  next  item  was  caulk¬ 
ing. 

Q.  Caulking,  C-A-U-L-K-I-N-G  ?  A.  That  is  right. 

Q.  What  is  caulking?  A.  Filling,  some  material — 
plastic  materials  or  other  materials  around  the  windows 
and  doors  to  prevent  the  infiltration  of  air. 

Q.  Did  you  have  a  bid  or  bids  on  that?  A.  Yes. 

Q.  More  than  one?  A.  I  wouldn’t  say  at  this  time. 

Q.  All  right.  What  was  the  amount  included  in  your 
estimate  for  that  item?  A.  $16,000.00. 

Q.  What  was  the  price  at  which  it  was  finally  let?  A. 
$9,920.00. 

Q.  Let  on  a  sub-bid?  A.  That  is  right. 

Q.  And  the  saving?  A.  $6,080.00. 

Q.  Do  you  know  how  that  saving  was  accomplished — do 
you  know  any  of  the  facts  about  that?  A.  Yes,  I  believe 
I  recall  the  specifications  were  ambiguous  as  to  the 

248  method  that  the  government  would  require  and  I  be¬ 
lieve  after  interpretation  of  the  specifications,  or 

taking  the  matter  up  with  our  caulking  contractors  that  we 
determined  the  way  the — that  the  government  would  permit 
a  different  method,  and  that  is  how  we  was  able  to  buy  the 
caulking  for  $9,920.00  and  make  that  saving. 

Q.  And  was  the  method  you  actually  used  approved  by 
the  government?  A.  Yes,  it  was. 

Q.  It  was  disclosed  to  them?  A.  It  was  satisfactory 
to  the  government. 

Q.  You  disclosed  the  facts  to  them  as  to  how  you  were 
doing  it — they  knew  what  you  were  doing?  A.  Oh,  yes, 
they  always  knew  what  you  were  doing.  That  is  why  they 
had  inspectors  on  the  job. 

Q.  They  were  always  inspecting?  A.  That  is  right. 

Q.  The  next  item.  A.  The  next  item,  plumbing  and 
heating. 

Q.  Did  you  have  bids  to  go  on  at  the  time  you  made  your 
estimate?  A.  That  is  right 
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Q.  How  many,  that  yon  know  of?  A.  Oh,  we  had  sev¬ 
ered. 

Q.  Several  from  responsible  plnmbing  and  heat- 

249  ing  contractors?  A.  Some  of  them  were,  yes. 

Q.  What  was  the  figure  yon  used  for  your  esti¬ 
mate?  A.  For  the  plumbing  and  heating  combined,  $612,- 
586.00. 

Q.  And  was  that  finally  let  on  two  subcontracts?  A 
It  was  let  on  two  subcontracts. 

Q.  How  much  was  the  plumbing  let  for?  A.  The 
plumbing  was  let  for  $395,106.00. 

Qi  And  the  heating?  A.  $175,895.00. 

Q.  Resulting  in  a  saving  of  how  much?  A.  Resulting 
in  a  saving  on  the  two  items  of  $41,585.00. 

Q.  And  did  you  handle  the  making  of  those  final  sub¬ 
contracts,  or  did  Mr.  Ring  handle  them,  or  did  you  work 
together  with  them?  A.  Mostly  together  with  them.  He 
usually  set  up  the  contracts,  made  them  up. 

Q.  Did  you  have  anything  to  do  with  the  final  negotia¬ 
tions  of  the  contracts?  A.  I  would  say  Mr.  Ring  nego¬ 
tiated  the  contracts. 

Q.  We  will  ask  him  about  that.  Next  item.  A.  The 
next  item,  the  item  of  air  heating,  in  other  words,  furnace 
heating. 

Q.  Furnace  heating?  A.  That  is  right. 

250  Q.  Isn’t  all  heating  furnace  heat?  A.  No,  the 
heating  I  referred  to  in  the  item  above  was  steam 

heat,  or  boiler  heat.  This  other  item  is  an  air  heating  item 
furnished  in  the  barracks  principally  and  in  the  other  types 
of  buildings. 

Q.  Air  heating?  A.  That  is  right. 

Q.  That  includes  the  heating  equipment  and  duct  work? 
A.  That  includes  the  duct  work  and  the  heating. 

Q.  The  duct  work  and  heating  units?  A.  The  furnace 
and  the  ducts. 

Q.  What  was  included  in  your  bid  on  that  item?  A. 
That  item  was  $329,224.00. 
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Q.  Did  you  have  several  bids  on  that?  A.  Yes,  we  had 
several  bids  on  that. 

Q.  Did  you  use  the  lowest  one?  A.  As  I  remember 
the  bids  some  of  them  included  other  items  with  it,  but  we 
used  the  lowest  bid  at  that  time  in  compiling  our  bid? 

Q.  What  was  that  item  finally  let  at?  A.  $210,176.00. 

Q.  What  was  the  saving?  A.  $119,048.00. 

Q.  Do  you  have  personal  knowledge  of  the  facts  which 
may  account  for  the  substantial  reduction  in  the  bid.  A. 
I  believe  Mr.  Bing  handled  the  buying  of  that. 

251  Q.  The  next  item.  A.  The  next  item,  electrical, 
that  is  the  wiring  and  electrical  wiring,  and  so  forth. 

Q.  Just  the  wire,  or  wire  and  fixtures?  A.  It  was 
wire.  There  were  lamps  and  fixtures. 

Q.  Electrical  wire  and  fixtures.  A.  Yes. 

Q.  Did  you  have  bids  on  that?  A.  Yes,  sir,  we  did. 

Q.  Prior  to  your  own  bid  being  put  in?  A.  Yes,  that 
is  right. 

Q.  More  than  one?  A.  Yes,  I  believe  we  had  a  few. 

Q.  Do  you  remember  the  figure — what  was  the  figure 
you  used  for  your  bid?  A.  We  used  $167,285.00. 

Q.  Was  that  finally  let  in  one  subcontract?  A.  That 
was  let  in  one  contract. 

Q.  At  a  cost  of  how  much?  A.  $141,437.00. 

Q.  A  saving  of  how  much?  A.  $25,848.00. 

Q.  Did  you  have  anything  to  do  with  the  letting  of  that 
contract?  A.  No,  I  believe  Mr.  Bing  negotiated 
that. 

252  Q.  The  next  item.  A.  Brick  and  tile  partitions, 
which  included  brick  stacks  principally. 

Q.  That  is  the  labor,  or  labor  and  material?  A.  That 
item  covered  labor  and  material. 

Q.  Labor  and  material.  Did  you  originally  have  bids 
for  the  doing  of  that  work  and  the  furnishing  of  that  ma¬ 
terial  ?  A.  No,  we  had  bids  furnishing  the  material. 

Q.  You  estimated  it?  A.  It  was  on  our  labor. 
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Q.  Yon  estimated  the  labor  yourself?  A.  That  is 
right 

Q.  On  that  basis  yon  included  in  your  estimate  how 
much  for  that  item?  A.  We  included  $229,500.00. 

Q.  That  is  labor  and  material? 

Mr.  Winn :  All  that  is  labor  and  material? 

Q.  Is  that  right?  A.  That  is  right. 

Q.  Did  you  finally  let  the  work,  both  labor  and  material? 
A.  We  finally  let  the  work,  labor  and  material. 

Q.  At  what  price?  A.  At  $167,500.00. 

Q.  That  was  the  actual  cost?  A.  What  is  that? 

253  Q.  That  is  what  it  cost  you?  A.  $167,500.00  is 
uhat  it  cost  us. 

Q.  At  a  saving  of  how  much?  A.  $62,000.00. 

Q.  Did  you  have  to  do  with  the  writing  of  that  subcon¬ 
tract?  A.  Mr.  Ring  had  to  do  with  the  letting  of  that 
contract? 

Q.  The  next  item.  A.  The  next  item  I  have  an  item  of 
temporary  roads,  water  conditions,  equipment,  and  fore¬ 
men.  In  other  words,  what  we  might  term  as  direct  job 
overhead. 

Q.  You  call  those  items  direct  job  overhead?  A.  Well, 
they  aren’t  all  direct  job  overhead.  They  have  to  do  with 
pumping  of  water,  with  temporary  roads,  with  electrical 
power  for  construction  purposes,  that  is  machinery,  and  so 
forth. 

Q.  I  take  it — I  won’t  say  that.  Can  that  sort  of  a 
group  of  items  be  estimated  as  accurately  as  the  other  type 
of  items?  A.  No,  they  are  very  difficult. 

Q.  And  more  or  less  of  a  guess,  are  they?  A.  I 
wouldn’t  call  it  a  guess.  I  would  say  it  was  a  judgment 
over  a  period  of  years.  You  may  call  it  a  guess,  but  it  is 
an  item  that  you  have  to  approximate. 

Q.  All  right.  What  did  you  include  in  the  bid 

254  for  those  items?  A.  We  included  an  item  of  $213,- 
303.00. 
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Q.  Do  yon  know  what  that  item  or  that  group  of  items — 
A.  I  have  an  item  compiled  by  Mr.  Peller,  chargeable  to 
this  bracket,  in  the  amount  of  $99,545.00. 

Mr.  Brill :  I  say  to  counsel,  I  think  that  is  the  first  item 
that  is  not  fixed  by  a  definite  subcontract  and  has  to  be 
picked  out  of  the  books. 

Mr.  Winn.  Is  it  picked  out  of  the  books  or  is  it  a  matter 
of  judgment?  I  understood  that  there  were  two  types  of 
answers  that  would  be  involved  here,  one  based  on  judg¬ 
ment  and  the  other  picked  out  of  the  books. 

Mr.  Brill :  Let  me  see,  now. 

The  Witness :  You  can  ask  me  that  question. 

Q.  What  I  am  doing  is  pointing  out  the  distinction  be¬ 
tween  this  item  and  all  the  others.  All  the  others  were 
based  on  subcontracts  and  which  can  be  produced  and  the 
figures  shown  in  the  books  as  well — those  are  very  easily 
checked.  This  is  the  first  one  not  based  on  a  subcontract. 
Tell  us  in  detail  what  you  did  to  arrive  at  that  item?  A. 
I  think  I  have  that. 

Mr.  Winn :  May  it  please  the  Court,  for  my  sake  there 
is  no  reason  to  go  into  this.  All  I  want  to  know  is  are  those 
based  on  the  books  or  are  those  the  judgment  of  the  wit¬ 
ness. 

255  The  Judge:  I  understand  that.  He  was  pointing 
out  to  you  the  other  was  subcontract  and  this  would 
require  going  into  the  books  other  than  the  subcontract,  as 
I  understand  it. 

Mr.  Winn :  I  have  no  desire  to  have  the  witness  explain 
the  modus  operandi  which  he  and  Mr.  Peller  used  in  arriv¬ 
ing  at  this  figure. 

Mr.  Brill :  The  only  way  I  can  determine  which  is  judg¬ 
ment  and  which  is  bookwork  is  to  ask  him. 

The  Judge :  Proceed.  Go  ahead. 

A.  This  item  of  cost,  $99,545.00  consists  of  items  of 
foremen,  timekeepers,  so  many  weeks,  and  these  items  were 
taken  from  the  books.  It  includes,  among  other  items, 
items  contributing  to  temporary  roads,  and  so  forth,  which 
possibly  the  book’s  figures  won’t  show  definitely. 
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Q.  This  is  a  compilation!  A.  It  is  a  computation. 

Q.  Of  book  figures  and  your  judgment.  A.  That  is 
right,  a  composite  of  the  two. 

Mr.  Winn :  It  isn’t  his  judgment.  It  is  what  Peller  told 
him. 

The  Witness:  No,  I  received  these  figures  from  Peller 
of  the  book  figures. 

Q.  And  the  figures  from  the  books  and  your  knowledge 
of  the  facts —  A.  That  is  right. 

256  Q.  It  is  your  opinion  this  item  costs  approxi¬ 
mately  $99,545.00,  is  that  it!  A.  That  is  right. 

Q.  Was  it  you  who  directed  Peller  as  to  which  items  to 
look  for  in  the  books!  A.  No,  I  think  these  items — I  be¬ 
lieve  Mr.  Ring  directed  or  told  Mr.  Peller,  or  gave  him 
some  information  as  to  the  various  items  as  to  where  he 
would  find  them  in  the  books. 

Q.  Were  you  there!  A.  Yes,  I  was  there  at  the  time! 
Q.  You  heard  him!  A.  Yes,  as  a  matter  of  fact,  we 
both  possibly,  if  that  is  what  you  had  in  mind — 

Q.  You  both  directed  him  as  to  the  figures  to  look  for! 
A.  That  is  right. 

Q.  Is  it  your  opinion  that  the  figure  of  $99,545.00  is  not, 
or  is  a  correct  figure  of  the  cost  to  the  Ring  Construction 
Corporation  of  doing  the  work  originally  estimated  at 
$213,300.00!  A.  I  believe  it  is  very  close. 

Q.  All  right,  representing  a  saving  of  how  much!  A. 
$113,755.00. 

Q.  Do  you  have  any  information  or  opinion  as  to  how 
that  saving  is  to  be  explained,  or  is  that  a  matter  you 

257  can  not  give  us  any  light  on!  A.  Yes.  A  good 
share  of  that  item  is  supervision.  That  item  would 

cover  the  job  of  supervision.  It  would  cover  the  building 
of  roads.  It  would  cover  all  job  conditions,  for  instance, 
I  might  say  that  if  Mr.  Ring  elected  to  stay  in  the  Minne¬ 
apolis  office  and  direct  the  work  from  there  and  hire  several 
lead  men,  or  subordinates,  or  so  forth,  that  would  neces- 
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sarily  bring  up  your  cost  of  that  general  overhead,  and  that 
was  true  of  possibly — I  will  say  it  was  true  of  our  whole 
organization.  We  all  got  in  there  and  pitched  and  we 
worked  sixteen  and  eighteen  hours  a  day. 

The  Judge:  Haven’t  we  had  that  gone  over? 

Q.  Nobody  has  applied  that  particular  phase  of  the  op¬ 
eration  to  this  particular  item  before?  A.  Of  cost. 

Mr.  Brill:  He  is  showing  the  connection  between  the 
intense  effort  put  forth  by  Mr.  Ring  and  his  supervisory 
associates  to  this  item  and  explaining  that  that  is  at  least 
one  of  the  reasons  which  account  for  the  saving  of  $113,- 
000.00. 

The  Judge:  Go  ahead. 

Q.  Let  me  ask  you  on  that  score,  Mr.  Wiik,  did  the 
amount  of  time  and  effort  which  Mr.  Ring  stated  was  put 
in  by  himself,  you  and  Mr.  and  Mrs.  Floyd,  and  Martin 
Ring,  and  Harold  Ring  correctly  represent  the  facts  as  you 
knew  it  to  be?  A.  That  is  correct. 

258  Q.  That  is  correct? 

Mr.  Winn:  May  it  please  the  Court,  I  have  al¬ 
ready  stipulated  this  witness  will  testify  as  Mr.  Ring  testi¬ 
fied. 

The  Judge:  Yes,  you  have.  That  is  enough  on  that  I 
think. 

Mr.  Brill:  Now,  I  don’t  know  whether  Mr.  Ring  testi¬ 
fied  to  this  or  not,  but  I  want  to  make  sure. 

Q.  Mr.  Wiik,  was  that  the  normal  way  in  which  your 
organization  operated  on  other  jobs?  A.  No,  on  other 
jobs  it  wasn’t  necessary.  This  was  a  war  effort  and  it  was 
an  all-out  effort 

Q.  Let’s  take  the  next  item?  A.  The  next  item  is  an 
item  of  change  orders.  Now,  these  change  orders  were 
orders — they  were  plus  and  minus,  where  the  War  Depart¬ 
ment  added  some  buildings  and  deducted  some  buildings,  or 
other  changes  in  the  connection  with  the  construction. 
They  total  $188,132.00. 
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Q.  And  did  that  result  in  a  profit  not  originally  cal¬ 
culated?  A.  Without  a  question  we  should  be  entitled  to 
our  ten  per  cent,  profit  and  five  per  cent,  overhead,  and  I 
have — I  assumed  the  profit  there  of  $28,000.00  on  those 
particular  items. 

Q.  That  should  be  put  in  a  saving  column  to  in- 

259  dicate  the  difference?  A.  That  is  right. 

Q.  $28,000.00?  A.  That  is  right. 

Mr.  Winn:  May  it  please  the  Court,  I  object  to  the  an¬ 
swer  and  move  it  to  be  stricken.  It  is  based  on  an  assump¬ 
tion  entirely. 

The  Judge :  Read  the  question. 

Mr.  Brill:  I  think  counsel  is  right  when  he  states  it  is 
an  assumption,  and  he  hasn’t  a  right  to  give  it. 

The  Judge :  Strike  the  answer. 

Q.  Have  you  an  opinion  from  vour  knowledge  of  the 
job  and  those  change  orders  as  to  substantially  what  profit 
was  earned  on  those  items?  A.  Yes. 

Q.  What  is  it  based  on?  A.  It  is  based  on  actual 
figures  of  the  various  changes  that  were  made  and  the  esti¬ 
mate  of  those  figures  on  which  we  showed,  or  I  showed,  a 
ten  per  cent,  profit  and  five  per  cent,  overhead. 

Q.  I  see.  You  have  an  opinion  then  based  on  the  actual 
figures  and  your  experience  on  the  job  as  to  what  propor¬ 
tion  of  that  $188,132.00  constituted  a  profit?  A.  That  is 
right. 

Q.  And  what  is  that  figure?  A.  $28,000.00. 

260  Mr.  Winn :  I  object,  if  the  Court  please,  no  basis 
has  been  laid  for  any  assumption  by  him  based  on  an 

opinion  or  otherwise  that  any  particular  dollars  of  profit 
were  earned  on  account  of  change  orders  to  the  contract 

The  Judge:  Objection  overruled.  Exception  allowed. 
I  will  evaluate  that.  I  have  serious  doubts  in  my  own  mind 
about  the  value  of  that  testimony,  but  I  will  control  that 
when  I  come  to  rendering  the  opinion. 

Q.  What  was  that?  A.  $28,000.00. 
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The  Judge:  I  am  wondering  how  he  gets  $28,000.00. 
I  understood  him  to  say  ten  per  cent,  of  $188,000.00  plus 
five  per  cent. 

Mr.  Brill :  I  was  coming  to  that.  I  think  he  is  wrong 
on  that  myself. 

Q.  You  figure  a  profit  of  ten  per  cent,  and  an  overhead 
of  five  per  cent?  A.  Yes. 

Q.  The  overhead  isn’t  a  profit,  is  it,  that  is  a  cost?  A. 
It  can  and  it  can  not  necessarily  be  a  profit. 

Q.  Why?  A.  If  the  overhead  was  already  on  the  job 
in  connection  with  other  buildings  it  may  have  been  a  dupli¬ 
cation.  If  we  were  entitled  to  five  per  cent,  overhead  and 
our  overhead  was  there  it  would  still  be  a  profit. 

261  Q.  Let  me  ask  you  this;  did  you  negotiate  the 
amount  you  should  receive  for  these  change  orders — 

how  was  the  price  fixed?  A.  On  some  of  the  buildings — 
as  I  recall  we  had  some  extra  barracks  buildings. 

Q.  Yes.  A.  That  was  a  unit  price  of  fourteen  thou¬ 
sand  some-odd  dollars  in  our  bid.  It  was  an  SCOL  build¬ 
ing.  That  was  figured,  a  price  submitted  to  the  Area  Engi¬ 
neers,  and  a  lump  sum  price  agreed  upon  with  the  Area 
Engineers  office. 

Q.  Yes.  Outside  of  the  barracks  item,  all  the  others 
were  negotiated  prices?  A.  I  believe  so.  There  were 
many  items  that  were  plus  and  minus  on  the  job.  Some 
were  large  and  some  comparatively  small. 

Q.  In  the  figures  such  as  were  made  by  the  reconstruc¬ 
tion  of  these  change  orders,  who  prepared  the  bid  figures? 
A.  I  prepared  the  bid  figure. 

Q.  In  preparing  the  bid  figure  did  you  calculate  the  cost 
and  amount  of  profit  to  be  included?  A.  That  is  right. 

Q.  What  was  the  amount  of  profit  included  in  these 
figures  which  were  finally  accepted?  A.  I  don’t  have 
those  figures  here  but  they  were  generally  ten  per  cent,  plus 
five  per  cent,  as  we  put  it. 

262  Q.  All  right,  when  you  said  the  five  per  cent, 
overhead  could  be  put  in  the  profit  column  you  said 
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something  about  the  overhead  being  there  already  and 
there  was  no  additional  cost  to  yon  for  that  item?  A. 
Yes,  yon  can  pnt  it  that  way. 

Q.  Illustrate  it  for  ns.  A.  Well,  we  will  say  we  had 
one  additional  barracks  building.  That  particular  build¬ 
ing  was  constructed  concurrently  with  the  other  one  hun¬ 
dred  and  ninety-two  buildings,  or  the  number  of  buildings 
worked  on  at  that  time.  It  took  the  same  foremen,  the 
same  crews,  the  same  office  overhead,  so  that  overhead 
item  wouldn't  necessarily  create  any  extra  cost  as  to  over¬ 
head. 

Q.  That  is  what  you  mean.  All  right.  Now,  what  is 
the  next  item?  A.  The  next  item — well,  items  of  subcon¬ 
tracts  covering  labor  for  the  barracks  building,  for  miscel¬ 
laneous  buildings,  for  wall  sheeting,  insulation,  wood  floor¬ 
ing,  and  so  forth. 

Q.  As  I  understand,  you  are  referring  to  the  fact  that 
some  of  the  labor  was  subcontracted?  A.  That  is  right. 

Q.  Tell  us  what  the  original  figure  was  you  put  into 
'  your  bid  for  labor  for  the  kind  which  was  subse- 
263  quently  subcontracted  in  part?  A.  I  don't — you 
want  the  total  amount  of  labor  that  was  shown  on  the 
two  estimates? 

Q.  Did  you  make  a  calculation  to  determine  how  much 
was  saved  by  subletting  that  labor?  A.  I  have  had  a  set¬ 
up  item  of  a  saving  for  those  items  yes. 

Q.  How  did  you  arrive  at  that  figure?  A.  I  arrived 
at  it  from  a  percentage  of  the  amount  of  labor  that  was 
sublet. 

Q.  Well,  how  do  you  arrive  at  that  percentage?  A. 
By  taking  a  percentage  of  the  labor  that  was  sublet 

Q.  Where  do  you  get  the  percentage  figure?  A.  That 
was  put  in  there,  to  the  best  of  my  knowledge,  in  checking 
over  a  unit — you  understand,  on  the  subletting  of  these 
items  they  weresublet  as  of  many  units.  For  instance,  on 
the  barracks  I  would  have  to  go  through  my  estimate,  or 
would  go  through  my  estimate  and  see  what  I  had  set  up 
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for  the  labor  items,  and  then  compare  it  with  the  per¬ 
centage  we  figured  we  had  saved  by  subletting  these  items. 

Q.  Let’s  see,  now.  I  think  we  have  got  the  idea.  You 
would  calculate  for  the  purpose  of  the  original  bid  what 
you  considered  the  figure  to  be  used  as  the  cost  of  labor  on 
each  typical  unit.  A.  That  is  right. 

Q.  And  you  had  that  in  your  estimate  sheets? 

264  A.  That  is  right. 

Q.  And  when  you  sublet  the  work  you  sublet  it 
by  units?  A.  That  is  right. 

Q.  And  you  made — 

Mr.  Winn :  May  it  please  the  Court,  I  would  like  to  hear 
the  witness  testify,  but  it  irks  me  somewhat  to  hear  counsel 
testify. 

The  Judge:  Don’t  lead  your  witness.  I  realize  that  it 
is  perhaps  difficult  to  handle  this  kind  of  testimony  without 
leading.  Yet  there  is  a  danger  in  leading  questions.  I  will 
sustain  the  objection. 

Mr.  Brill :  I  am  perfectly  willing  not  to,  your  Honor.  I 
though  I  was  saving  time.  I  am  certain  I  stated  nothing 
except  what  he  already  said,  but  put  it  in  a  different  form, 
but  I  will  desist  and  do  it  the  other  way;  but  I  can’t  do  it 
as  quickly.  I  will  be  very  conscientious  about  it,  your 
Honor,  not  to  put  any  words  in  the  witness’s  mouth. 

The  Judge:  Proceed. 

Q.  Now,  in  estimating  the  cost  of  labor  on  this  job,  how 
did  you  proceed  originally?  A.  A  unit  price  was  figured, 
as  far  as  labor  was  concerned,  for,  we  will  say,  so  many 
thousand  board  feet  of  lumber. 

Q.  Yes.  A.  Now,  that  would  vary,  whether  it 

265  was  sheeting  lumber,  stud  lumber,  or  whether  it  was 
flooring  lumber,  whether  it  was  rafters  or  whether 

it  was  trusses. 

Q.  Did  you  arrive  at  your  original  bid  for  the  cost  of 
all  labor  of  each  classification?  A.  Yes. 

Q.  Or  the  labor  on  a  particular  building?  A.  No,  the 
bid  was  made  up  of  a  composite  of  the  quantities  for  all 
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buildings.  We  had  a  separate  estimate  then  for  the  cost 
of  each  particular  unit. 

Q.  By  unit,  you  mean  what?  A.  One  barracks  build¬ 
ing,  so  much  one  mess  hall,  so  much. 

Q.  You  had  in  your  original  estimate  the  cost  of  all 
labor  for  erection  of  these  particular  type  of  buildings? 
A.  That  is  correct. 

Q.  And  when  you  sublet  some  or  most  of  the  labor,  as 
Mr.  Ring  testified,  on  what  basis  was  it  sublet?  A.  It 
was  sublet  on  figuring  so  many  units  on  a  certain  unit  basis, 
and  then  a  lump  sum  set  up  for  it. 

Q.  Did  or  did  not  that  basis  for  subletting  give  you  the 
basis  for  comparison  between  the  cost  of  labor,  as  figured 
and  as  actually  paid  for?  A.  It  certainly  did. 

Q.  Give  us  that  comparison.  A.  You  want — 
266  Q.  First,  the  cost  of  the  items  to  be  prepared? 

A.  The  cost  of  our  item  to  the  Ganley  Construction 
and  Associates,  or  whatever  it  is,  $457,219.00. 

Q.  That  is  Ganley  and  Associates?  A.  That  is  right. 

Q.  Have  you  got  the  original  estimate  for  that  work? 
A.  No,  I  haven’t.  I  haven’t  it  that  way.  If  you  would 
wish  that  I  would  have  to  set  up  each  item  separately. 

Q.  How  did  you  do  it?  A.  I  figured  it  up  and  I  don’t 
happen  to  have  those  figures  with  me.  I  show  a  saving — 

Q.  What  I  want  to  know  is  the  method  by  which  you  de¬ 
termined  the  saving?  A.  The  method  I  determined  by 
the  saving — 

Q.  Put  that  in  a  little  better  form.  Your  language  is 
garbled  there.  The  method  you  determined  the  saving  was 
what?  A.  By  checking  the  estimates  of  the  various  units 
and  figuring  what  we  had  used  as  costs  for  the  particular 
labor  items  that  were  sublet. 

Q.  Did  you  arrive  at  a  dollars  and  cents  conclusion  on 
a  percentage  first?  A.  There  was  one  or  two  of  the  items 
where  we  had  to  use  a  percentage  figure  for  the  simple 
reason  there  was — they  were  the  contracts  that  were 
awarded  on  a  square  foot  basis. 
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267  Q.  Does  that  method  adequately  reflect  the  sav¬ 
ing?  A.  Yes.  It  could  be  checked  very  closely 

that  way. 

Q.  Tell  us  the  saving? 

Mr.  Winn :  I  object,  if  the  Court  please.  It  is  very  ob¬ 
vious  that  the  testimony  which  the  question  elicits  is  based 
on  a  conclusion,  conjecture,  and  assumption.  There  is  no 
such  testimony  as  can  be  applied  to  the  other  figures  given 
us. 

The  Judge:  It  seems  to  me  this  is  one  of  the  items 
which  is  dependent  on  judgment,  at  least,  that  is  the  way  it 
appears  to  my  mind.  I  haven’t  seen  him  bring  out  any¬ 
thing  different  to  lead  us  to  anything  except  a  matter  of 
assumption  and  judgment. 

Mr.  Brill:  I  can  see  where  it  is  a  matter  of  judgment 
involved,  not  based  on  assumption  but  based  on  actual 
figures. 

The  Judge:  You  haven’t  made  this  clear  to  me,  to  say 
the  least. 

Mr.  Brill :  I  will  go  ahead  further. 

The  Judge:  Objection  sustained  at  this  time. 

Q.  Now  tell  us — 

The  Judge:  As  I  understand  this  situation — let  me 
state  this,  perhaps  it  will  help  me  if  it  doesn’t  help  you  or 
perhaps  convince  you.  As  I  understand  it  you  are  trying 
to  find  out  how  much  of  a  saving  on  labor  there  was 

268  on  labor  which  was  subcontracted  and  in  order  to  do 
that  he  states  that  taking  it  unit  by  unit  he  had' a 

certain  percentage  of  labor  in  unit  number  “X”’  we  will 
say,  and  so  having  that  percentage  of  labor  in  unit  number 
“X”  he  is  trying  to  find  out  how  much  of  a  saving  there 
was  when  that  unit  number  “X”  was  subcontracted  to 
someone  else,  but  to  me  he  hasn’t  established  that  yet. 

Q.  You  have  got  here  the  actual  figures  you  wrote  down 
to  arrive  at  the  conclusion  you  have  got?  A.  No,  I 
haven’t 
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Q.  Where  are  those  figures?  A.  Those  are  in  my 
office. 

Q.  Can  yon  tell  ns — can  yon  do  the  work  over  again 
here  in  the  court  room —  A.  No,  I  would  have  to  have 
the  figures,  the  figures  on  the  actual  units,  like  for  instance, 
I  would  have  to  have  the  figures  or  estimates  that  covers 
one  building,  or  each  type  or  building. 

Q.  You  have  those  figures  in  your  office?  A.  That  is 
right,  yes. 

Mr.  Brill :  I  will  pass  this  until  you  get  those  figures. 

The  Judge :  It  hasn’t  made  any  impression  on  my  mind 
so  that  I  could  evaluate  it. 

Mr.  Brill :  I  think  your  Honor  is  right.  Sufficient  foun¬ 
dation  has  not  been  laid. 

269  The  Judge :  I  think  that  is  right. 

Mr.  Brill:  Now,  what  time  does  your  Honor  re¬ 
cess? 

The  Judge:  About  12:30  usually,  and  recess  until  two. 

Q.  What  is  the  next  item  you  have?  A.  The  next  item 
is  the  asbestos  shingle  siding. 

Q.  Asbestos  shingle?  A.  That  is  right,  siding. 

Q.  Did  you  include  asbestos  shingle  siding  in  your  origi¬ 
nal  bid?  A.  No. 

Q.  Didn’t  we  take  that  into  account  in  figuring  the  sav¬ 
ing  on  the  painting?  A.  We  did. 

Q.  Did  your  notes  indicate  you  took  that  into  account 
again?  A.  They  are  not  duplications  of  that. 

Q.  Explain  what  you  are  doing  with  it?  A.  The  cost 
or  figure  I  have  here  on  the  asbestos  siding  covers  the  buy¬ 
ing  of  the  asbestos  siding,  the  installation  of  asbestos  sid- 
ing,  together  with  the  paper  behind  the  shingles.  The  item 
you  referred  to  previously  was  the  item  of  painting  the 
original,  specified  wood  wall  siding. 

The  Judge:  Counsel,  at  the  risk  of  boring  you,  do  you 
mean  by  that  —  I  want  to  follow  you  as  closely  as  I 

270  can  —  do  you  mean  by  that  what  we  disposed  of  a 
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while  ago  was  the  use  of  asbestos  shingle  siding  in¬ 
stead  of  painting  and  this  is  a  different  matter? 

The  Witness :  The  original  item  of  painting  covered  the 
painting  of  the  outside  walls. 

The  Judge:  Yes.  You  didn’t  have  to  paint  if  you  used 
asbestos  siding. 

The  Witness :  That  is  right 

The  Judge:  And  that  is  what  we  disposed  of  a  while 
ago. 

The  Witness :  That  was  the  painting  item.  This  is  the 
asbestos  siding  itself.  It  is  not  a  duplication. 

Q.  What  was  that?  A.  It  is  not  a  duplication. 

Q.  The  original  bid,  does  that  include  any  asbestos  shin¬ 
gle  siding?  A.  No,  it  does  not. 

Q.  What  happened  when  you  decided  to  use  it?  A. 
We  used  it  —  when  we  finally  decided  to  use  it  we  got  per¬ 
mission  from  the  Area  Engineers  office  to  use  cement  as¬ 
bestos  shingles  for  the  exterior  in  lieu  of  — 

Q.  In  lieu  of  siding?  A.  In  lieu  of  the  wood  sidings. 

Q.  Will  you  give  us  the  figures  ?  That  is  the  figures  you 
had  in  your  original  bid  for  the  wall  siding,  is  that 
271  the  item?  A.  Our  original  bid. 

Q.  Included  how  much  for  siding?  A.  Showed 
$167,108.00. 

Q.  And  when  you  use  asbestos  shingle  siding  in  place  of 
the  wood,  what  did  that  cost?  A.  That  cost  us  $144,532.00. 

Q.  A  saving  of  how  much?  A.  A  saving  of  $22,576.00. 

Q.  That  is  clear  to  me.  Now,  the  next  item.  A.  Those 
are  the  items. 

Q.  All  right.  Now,  were  there  some  items  in  your  esti¬ 
mate  which  upon  examination  at  my  request  you  found  cost 
more  than  your  original  estimate?  A.  Yes. 

Q.  Do  you  know  what  they  are?  A.  I  have  in  mind, 
or  I  am  looking  for  the  lumber  item. 

Q.  That  item  did  cost  you  more?  A.  That  is  right. 

Q.  Was  there  another  item?  A.  Well,  I  found  an  er¬ 
ror  in  the  tabulations  on  the  original  estimates  —  I  think  it 
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was  transposition  of  the  figures  —  which  involved  three 
thousand  dollars. 

Q.  An  erroneous  transposition  of  a  figure?  A.  That 
is  right,  yes. 

272  But  for  that  error  the  figure  would  have  been 
three  thousand  dollars  more?  A.  That  is  right. 

Q.  Now,  what  —  have  you  calculated  the  increased  cost 
of  lumber  above  the  original  cost  —  was  that  figure  ob¬ 
tained  by  Mr.  Peller  from  the  books?  A.  Those  are  ob¬ 
tained  from  the  books.  In  round  figures  I  believe  it  was 
around  thirty  thousand  dollars. 

Mr.  Winn:  I  move  to  strike  the  answer  of  the  witness 
until  we  have  some  basis  for  it. 

Q.  Find  the  figures. 

The  Judge:  The  thirty  thousand  dollar  figure  is 
stricken.  A.  I  thought  those  figures  were  here  some¬ 
where. 

The  Judge:  Did  Mr.  Ring  point  it  out? 

Mr.  Brill:  Did  Mr.  Ring  cover  that? 

The  Judge:  Yes,  did  Mr.  Ring  cover  that. 

Mr.  Brill:  No,  your  Honor. 

A-  Here  are  the  figures  here.  The  question  of  the  unal¬ 
located  lumber  — 

Q.  I  want  to  know  —  A.  (Continuing)  —  the  figures 
according  to  the  estimate  is  $128,700.00. 

Q.  Yes,  and  the  cost?  A.  Our  books  show  a  cost  of 
$162,441.00. 

273  Q.  A  difference  of  how  much?  A.  A  difference 
of  $33,741.00. 

Q.  That  figure  you  obtained  from  Mr.  Peller?  A. 
That  is  right. 

The  Judge:  You  said  something  about  unallocated  lum¬ 
ber.  Do  you  mean  that,  or  is  that  the  difference  as  to  all 
lumber? 

The  Witness:  The  unallocated  lumber  was  the  lumber 
the  contractor  had  to  buy. 
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The  Judge :  What  I  am  asking  you  is  whether  this  fig¬ 
ure  you  have  just  given  us,  the  difference  between  the  two 
figures,  had  to  do  with  all  lumber  or  just  what  you  call 
unallocated  lumber. 

The  Witness:  The  unallocated  lumber  and  the  lumber 
we  had  to  buy. 

Mr.  Winn:  May  I  inject  a  word  here  as  the  result  of 
having  read  these  specifications.  Lumber  was  very  critical 
in  1942.  You  will  remember  Mr.  Ring’s  testimony  yester¬ 
day  that  the  government  was  to  furnish  him  approximately 
sixteen  million  feet  of  lumber  and  he  was  to  buy  approxi¬ 
mately  three  million  board  feet  of  lumber. 

The  Judge:  Yes. 

Mr.  Winn :  The  number  furnished  to  him  by  the  govern¬ 
ment  is  known  as  allocated  lumber  because  the  government 
allocated  the  place  from  which  it  was  to  come,  and  if  I 
understand  correctly  Mr.  Wiik’s  testimony  is  to  all 
274  the  lumber  which  Mr.  Ring  had  to  buy  was  the  unal¬ 
located  lumber  and  which  is  what  he  is  talking  about. 

The  Witness :  That  is  right. 

The  Judge:  That  explains  it  to  me.  Go  ahead. 

Q.  That  is  the  cost  to  the  Ring  Construction  Corpora¬ 
tion  of  the  lumber?  A.  That  is  right. 

Q.  Above  your  estimate?  A.  That  is  right. 

Q.  And  the  increased  cost  of  the  lumber  which  the  gov¬ 
ernment  was  to  furnish  was  paid  for  by  the  government? 
A.  That  is  correct. 

Q.  That  three  thousand  dollar  item  does  not  appear  on 
these  particular  sheets  here.  A.  Yes. 

Q.  Will  vou  point  it  out  that  counsel  can  see  it?  A. 
Yes. 

Q.  You  find  it,  I  want  a  chance  to  point  it  out  to  him. 
A.  There  is  a  transposition  of  a  figure  here  —  it  was  in 
our  bid  4  4  E  ”,  the  labor  —  the  total  labor  item. 

Q.  It  appears  on  the  second  page  of  exhibit  3,  and  the 
item  marked  what?  A.  44 Labor.” 

Q.  Yes.  A.  $757,169.00. 
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275  i  Q.  Yes.  A.  Was  transposed  to  the  total  column 

as  $754,167.00. 

Q.  The  error  is  placed  perfectly  plain  right  there?  A. 
Yes. 

Q.  All  right  —  do  you  want  to  see  that,  counsel?  All 
right,  the  next  item  I  want  to  call  your  attention  to  is  this ; 
on  this  same  sheet  you  just  identified  as  the  second  sheet  of 
exhibit  3,  you  see  the  typewritten  word,  “ Penalty”?  A. 
That  is  correct. 

Q.I  Opposite  that  you  have  the  figure  of  $673,019.00?  A. 
That  is  right. 

Q.  Is  that  a  penalty  figure?  A.  No. 

Q.  What  is  that?  A.  That  is  a  total  figure. 

Q.  Of  the  previous  items  in  the  column?  A.  That  is 
right. 

Q.  Was  there  anything  figured  in  the  estimate  for  pen¬ 
alty?  A.  There  was  not. 

Q.  And  the  same  is  true  on  the  other  area  in  exhibit  2? 
A.  There  was  nothing  figured  on  penalty  in  either  area. 

Q.i  Now,  Mr.  Wiik,  have  you  an  opinion  as  to  the  degree 
of  accuracy  with  which  estimates  of  the  kind  which  were 
prepared  by  you  and  your  associates  in  making  the  bid  on 
!  this  job  can  be  prepared  with  respect  to  different 

276  types  of  items?  Have  you  an  opinion?  A. 

Yes. 

Q.  And  have  you,  or  have  you  not,  during  your  experi¬ 
ence  as  an  estimator  that  you  referred  to,  observed  the 
margin  of  error  which  generally  occurred  in  these  esti¬ 
mates?  A.  Yes,  there  are  margins  of  error. 

Q.;  And  the  range  in  which  they  are  likely  to  appear  — 
A.  Yes,  I  believe  so. 

Q.  And  have  you,  or  have  you  not,  discussed  those 
problems  with  other  estimators  and  contractors  in  your  ex¬ 
perience?  A.  I  have,  yes. 

Q.  Yes.  Now,  just  for  example  the  matter  of  the  unit 
price  of  particular  items  of  material  such  as  lumber,  or 
nails,  or  hardware,  is  it  the  practice  to  actually  obtain  the 
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firm  bid  on  such  items  before  you  bid  or  not!  A.  If  a  bid 
is  possible  we  prefer  to  receive  a  bid. 

Q.  Were  you  able  to  obtain  bids  on  such  items  in  this 
case!  A.  Not  on  lumber. 

Q.  Now,  with  respect  to  items  of  labor,  can  you  give  the 
Court  —  will  you  give  the  Court  your  idea  of  the  extent  to 
which  one  could  accurately  determine  the  cost  on  a  job  of 
this  type  at  the  time  you  figured  it!  A.  The  labor  on  this 
particular  job  did  present  quite  a  gamble,  one  reason 

277  was  due  to  the  fact  that  the  building  was  in  a  small 
community  and  our  source  of  supply  of  either  skilled 

mechanics  or,  as  a  matter  of  fact,  common  labor,  had  to  be 
from  other  outside  labor  sources  — 

The  Judge:  Hasn’t  that  been  covered!  It  is  almost 
common  knowledge  as  far  as  the  bad  labor  situation  or 
skilled  labor  situation  is  concerned.  Hasn’t  that  been  cov¬ 
ered  sufficiently! 

Mr.  Brill:  Yes,  I  think  it  is,  but  what  I  want  to  elicit 
from  this  witness  is  the  range  of  reasonable  margin  of 
error  which  was  necessary  and  in  existence  at  the  time  this 
bid  was  made. 

The  Judge :  I  understand  your  question.  I  don’t  intend 
to  preclude  your  going  into  it,  but  I  say  he  is  furnishing 
details  which  have  already  been  gone  into. 

Mr.  Brill:  Mr.  Bing  covered  that  — 

The  Witness :  Those  particular  items  Mr.  Ring  covered 
would  definitely  show  a  wide  range  of  price.  In  other 
words,  it  was  whether  your  labor  costs  on  the  erection  of 
an  average  run  would  run  thirty  dollars  a  thousand,  or  we 
will  start  with  twenty  dollars  a  thousand,  whether  under 
normal  conditions  that  might  run  as  high  as  thirty-five 
dollars  a  thousand.  That  is  a  case  where  it  would  involve 
a  very  large  excessive  cost  to  a  contractor. 

Q.  You  say  you  figured  the  labor  and  handling  of  erec¬ 
tion  of  certain  types  of  lumber  at  so  many  dollars  a 

278  thousand!  A.  That  is  right. 

Q.  Do  you  follow  that  method  here!  A.  That 

is  right. 
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Q.  In  your  experience  what  are  the  variations  in  cost 
per  thousand  feet  for  labor  in  erecting  lumber!  A.  That 
depends  on  the  circumstances. 

Q.  I  want  the  range  variation  from  your  experience.  A. 
You  mean  for  different  types  of  work! 

Q.  Yes.  A.  Or  for  different  localities,  or  what! 

Q.  I  don’t  care.  A.  The  range  might  run  from  fifteen 
dollars  up  to  seventy  dollars. 

Q.  That  isn’t  what  I  am  talking  about  here.  You  say 
you  estimated  the  cost  of  the  labor  in  handling  certain  work 
at  twenty  dollars  per  thousand.  That  is  a  particular  type 
of  work  not  a  particular  locality.  A.  That  is  right. 

Q.  I  want  your  opinion  as  to  how  much  that  could  vary 
in  spite  of  the  exercise  of  your  good  judgment.  A.  That 
might  vary  as  high  as  fifteen  dollars  a  thousand,  possibly 
more. 

Q.  It  might  run  as  high  as  thirty-five  dollars!  A.  That 
is  right. 

279  Q.  How  long  could  it  run!  A.  It  wouldn’t  run 
any  lower  than  necessarily  —  the  way  I  would  figure 
the  job  I  would  expect  to  get  that  certain  production  out  of 
a  Certain  class  of  mechanic  at  a  fixed  scale.  In  other  words, 
if  a  carpenter  were  getting  $1.25  an  hour,  he  would  pro¬ 
duce  so  may  board  feet  a  day  which  would  develop 
the  unit  price.  Now,  that  unit  price  would  again  be  in¬ 
creased  if  you  worked  that  particular  carpenter  overtime. 
If  you  worked  him  fifty  per  cent,  overtime  that  would  in¬ 
crease  it  that  much  more  again. 

Q.  Now,  continuing  a  little  further  with  this  question  — 

Mr.  Winn:  May  it  please  the  Court,  I  don’t  think  we 
are  getting  very  far  with  this.  I  object  to  this  line  of 
questioning  and  I  think  it  is  common  knowledge  when  a 
man  bids  he  figures  his  labor  as  best  he  can.  It  might  be 
greater  or  less  when  the  actual  circumstances  occur. 

The  Judge:  Objection  overruled.  He  is  trying  to  show 
something  about  that  variation  and  he  hasn’t  had  very 
much  luck  so  far. 
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Mr.  Brill :  I  certainly  haven ’t  concluded  my  effort,  your 
Honor. 

Q.  Mr.  Wiik,  if  you  would  just  listen  to  me  a  moment 
and  concentrate  on  my  questions,  we  can  save  some  time. 
What  I  want  is  your  opinion  for  what  value  as  it  may  be  to 
the  Court  as  to  this  question  in  estimating  the  unit  price 
of  labor  on  a  construction  job  of  this  type.  How 

280  close  in  your  opinion  can  you  come  to  the  correct 
cost  and  what  are  the  variations  beyond  such  an  esti¬ 
mate  which  may  appear  in  the  normal  course  of  events? 
A.  I  would  say  on  Camp  McCoy  the  hazard,  if  that  is 
what  you  call  it,  or  the  added  cost  —  well,  I  would  say 
fifteen  dollars.  If  it  cost  fifteen  dollars  more  than  figured 
a  thousand  that  would  be  within  reasonable  limits.  It 
would  be  possible  that  our  labor,  lumber  costs  may  have 
increased  fifteen  thousand  dollars  a  thousand  over  what  we 
figured. 

Q.  And  how  much  a  thousand  did  you  figure  ?  A.  Va¬ 
rious  ranges.  I  will  say  from  twenty  to  thirty-three  dol¬ 
lars,  possibly,  for  various  types  of  work  in  there. 

Q.  It  might  vary  on  that  basis  what  percentage-wise? 
A.  We  had  twenty-million  feet  of  lumber  — 

Q.  Percentage-wise,  not  dollar-wise. 

The  Judge:  Fifteen  dollars  a  thousand  would  be  one 
and  one-half  per  cent,  wouldn ’t  it? 

Mr.  Brill:  No,  fifteen  dollars  a  thousand,  as  against 
twenty,  would  be  seventy-five  per  cent.,  and  fifteen  dollars 
against  thirty  would  be  fifty  per  cent.  — 

Q.  Is  that  right?  A.  That  is  right. 

Mr.  Brill :  I  am  trying  my  best  not  to  put  words  in  the 
witness’s  mouth  and  it  take  a  little  longer  sometimes. 

Q.  Would  you  say  then,  Mr.  Wiik,  whether  or  not 

281  the  estimate  on  the  cost  of  labor  involved  a  hazard¬ 
ous  speculation?  A.  Yes,  definitely. 

Q.  Now,  in  that  labor  item  in  your  estimate  did  you  in¬ 
clude  an  estimated  amount  of  added  cost  by  reason  of  over¬ 
time  you  expected  the  men  to  put  in?  A.  Yes. 
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Q.  Did  you  have  what  you  called  your  factor  of  ineffi¬ 
ciency?  A.  We  had  an  added  item  of,  I  believe  that  was 
in  there,  as  a  job. 

Q.  Look  and  see.  It  seems  to  me  I  remember  some  such 
word.  A.  That  was  the  basis,  “Overtime  and  Ineffi¬ 
ciency,”  under  one  heading. 

Q.  All  right,  but  you  had  the  word  “inefficiency”?  A. 
That  is  right. 

Q.  Will  you  explain  to  the  Court  what  you  meant  by 
“inefficiency”,  in  that  estimate?  A.  The  inefficiency 
would  mean  that  if  we  surmised  that  a  carpenter,  for  in¬ 
stance,  would  handle  so  many  thousand  board  feet  a  day 
that  you  may  get  a  shoemaker  instead  of  a  carpenter  and 
he  would  produce  that  much  less,  or  you  may  have  had  a 
regular  mechanic  who  might  lay  down  and  instead  of  turn¬ 
ing  out  one  thousand  feet  or  five  hundred  feet,  or  whatever 
the  figures  would  be,  that  might  be  reduced  by  ten 
282  per  cent. 

Q.  Let  me  ask  you  this.  Is  that  original  labor 
estimate  based  on  assumed  standard  condition?  A.  Yes. 

Q.  And  the  inefficiency  factor  is  an  estimate  of  abnor¬ 
mal  conditions  which  you  anticipate?  A.  Partly,  yes. 

Q.  And  what  else?  A.  It  would  include  that  and  some 
overtime  that  we  possibly  figured  we  might  have  used. 

Q.  Efficiency  and  overtime  are  two  different  things? 
A. !  They  were  put  in  together  on  our  estimate. 

Q.  They  were  put  in  together  on  your  estimate?  A. 
Yes. 

Q.  Why  was  it  your  judgment  that  overtime  should  be 
included  as  the  element  of  cost  here?  A.  On  account  of 
the  short  time  allowed  on  the  job. 

Q.  What  do  you  mean  by  the  short  time  allowed?  A. 
We  had  one  hundred  and  five  days  on  the  one  area  and  one 
hundred  and  eighty  days  on  the  total  project. 

Q.  Now,  I  want  your  opinion,  Mr.  Wiik,  as  to  whether 
or  not  the  manner  in  which  this  job  was  worked  and  han¬ 
dled  as  described  by  Mr.  Bing  and  yourself,  had  anything 
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to  do  with  the  reducing  of  the  estimated  cost  due  to  over¬ 
time?  A.  There  wasn’t  any  question  about  that 

283  Q.  Explain  that  to  the  Court  A.  The  way  the 
job  was  organized  we  got  as  near  one  hundred  per 

cent,  efficiency  out  of  the  men  that  were  available  and  the 
men  that  we  used.  In  other  words,  we  did  train  our  men 
along  certain  productions  to  get  the  most  efficiency  out  of 
them  and  that  necessarily  would  mean  you  would  produce 
that  much  more,  that  production  during  the  regular  hours 
would  be  that  much  more  and  it  wasn’t  necessary.  If  that 
wasn’t  the  case  additional  overtime  would  have  to  be  used. 

Q.  Did  that  type  of  organization  — 

Mr.  Winn :  May  it  please  the  Court,  I  let  the  first  ques¬ 
tion  go  by.  Mr.  Ring  testified  to  this  and  it  has  been  stipu¬ 
lated  Mr.  Wiik  will  testify  to  this  same  effect. 

The  Judge:  Has  this  been  covered? 

Mr.  Winn:  He  asked  Mr.  Ring  if  his  organization 
wasn’t  responsible  for  the  savings  involved  and  he  testified 
that  it  was. 

The  Judge:  I  think  this  has  been  covered.  I  will  sus¬ 
tain  the  objection. 

Mr.  Brill :  It  is  very  difficult  for  a  lawyer,  at  least  to  me, 
to  psychologically  adjust  myself  to  the  idea  that  you  can 
by  stipulation  give  as  much  weight  to  a  witness  like  this  as 
having  this  witness  in  his  own  words  state  it  himself.  I 
will  be  glad  to  have  the  Court’s  assurance  the  stipulation 
will  be  effective  and  if  I  keep  slipping  into  the  error  of 
having  another  witness  testify  to  the  same  thing  it 

284  is  hard  for  me  to  accept  that  because  the  weight  of 
testimony  is  affected  by  the  person  who  gives  it,  the 

manner  in  which  he  gives  it,  and  the  character  and  experi¬ 
ence  of  the  man  who  says  it.  If  all  those  things  can  be  in¬ 
cluded  in  this  stipulation  so  that  the  full  force  and  effect 
of  Mr.  Ring’s  words  can  be  received  I  am  satisfied  — 

Mr.  Winn:  I  am  willing  to  stipulate  that  I  had  that 
in  mind  when  I  accepted  the  stipulation.  If  counsel  wants 
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to  withdraw  from  the  stipulation  I  am  perfectly  willing  to 
do  that.  I  had  in  mind  we  would  save  time. 

The  Judge :  I  have  in  mind  that  one  gentleman  has  cov¬ 
ered  this,  and  I  will  take  his  testimony  and  we  will  not 
repeat,  and  when  I  take  his  testimony  for  it  certainly  that 
testimony  will  receive  whatever  weight  it  is  entitled  to. 
Now,  I  don’t  see  that  we  add  anything  by  repetition. 

Mr.  Brill:  May  I  have  a  word,  your  Honor?  This  is 
very  important  and  I  think  it  is  worthy  of  a  few  moments. 
The  Court’s  statement  of  the  effect  to  be  given  our  stipu¬ 
lation,  respectfully  submitted,  is  hardly  as  effective  or  as 
valuable  from  our  point  of  view  as  a  statement  I  made  con¬ 
cerning  what  I  thought  the  effect  of  it  was  and  which  Mr. 
Winn  acquiesced  in.  I  will  take  the  time  to  point  out  this 
if  necessary. 

If  Mr.  Winn’s  statement  is  the  one  to  be  accepted  as  to 
the  effect  and  weight  of  the  testimony  of  Mr.  Ring  without 
corroboration  of  Mr.  Wiik,  I  am  contented  to  rest 
285  on  that  statement.  If  we  are  to  be  limited  by  the 
Court’s  statement  that  the  Court  will  give  to  Mr. 
Ring’s  testimony  such  weight  as  the  Court  thinks  it  de¬ 
serves  I  am  not  content  to  rest  on  that  stipulation,  because 
it  is  an  entirely  different  idea  from  what  Mr.  Ring  said. 

The  Judge:  I  will  accept  your  stipulation  as  Mr.  Winn 
explained  it. 

Mr.  Brill :  Thank  you,  very  much.  I  want  to  thank  Mr. 
Winn  for  the  spirit  in  which  he  made  it. 

The  Judge:  We  will  stand  recessed  at  this  time  until 
two  o’clock. 

(Thereupon,  at  12:30  o’clock  p.  m.,  June  1,  1946,  the 
hearing  was  recessed  until  2  o’clock  p.  m.,  June  1, 1946.) 

After  Recess 

(Whereupon,  at  2  o’clock  p.  m.,  June  1, 1946,  the  hearing 
was  resumed.) 

Mr.  Winn:  May  it  please  the  Court,  the  record  indi¬ 
cates  that  counsel  for  Respondent  was  inarticulate  at  least 
this  morning  in  discussing  this  stipulation  as  to  Mr.  Wiik’s 
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testimony,  and  Mr.  Brill  and  I  feel  it  probably  should  be 
stated  again  for  the  record  so  that  there  will  be  no  misun¬ 
derstanding. 

Our  stipulation  as  I  understand  it,  Mr.  Brill,  is  that  it  is 
agreed  that  if  Mr.  Wiik  were  asked  the  same  questions  as 
were  asked  Mr.  Ring  that  Mr.  Wiik  would  corrobo- 
286  ate  Mr.  Ring’s  testimony  and  that  in  considering  the 
record  that  fact  and  the  testimony  given  by  Mr.  Ring 
should  be  given  the  same  weight  and  effect  as  if  Mr.  Wiik 
had  given  that  testimony  himself. 

Mr.  Brill:  Taking  into  account  Mr.  Wiik’s  experience 
and  background  and  familiarity  with  the  work. 

Mr.  Winn:  You  may  include  that  amendment  as  my 
statement,  if  you  want  to,  Mr.  Reporter. 

The  Judge:  Very  well,  it  is  so  agreed. 

Whereupon 


A.  I.  Wiik 

the  witness  on  the  stand  at  the  time  the  recess  was  taken 
resumed  the  stand  and  testified  further,  as  follows: 

Mr.  Brill :  I  will  say  to  the  Court  we  had  hoped  to  get 
from  the  Ring  Construction  Corporation  office  the  records 
Mr.  Wiik  said  had  been  left  behind.  We  find  those  are  not 
available  this  afternoon.  There  was  no  one  there  to  bring 
them  over,  and  I  will  have  to  defer  that  part  of  the  exami¬ 
nation  until  Monday. 

The  Judge :  Very  well. 

Mr.  Brill :  I  also  find  that  one  witness  whom  I  expected 
to  use  here  can’t  be  reached  this  afternoon.  He  wasn’t  told 
the  Court  would  sit  Saturday  afternoon  and  I  can’t  get 
him  until  Monday.  It  may  mean  that  I  can’t  use  the  whole 
afternoon  for  this  witness  but  I  will  go  as  far  as  I 
can. 

287  The  Judge :  Do  you  have  any  witnesses  you  could 
put  on? 

Mr.  Winn :  None,  your  Honor. 
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Mr.  Brill:  I  won’t  stretch  my  time  or  waste  time  with 
the  witness. 

The  Jndge :  There  is  no  nse  stretching  it.  While  we  are 
on  the  subject,  in  order  that  I  may  give  some  consideration 
to  the  Milwaukee  calendar — you  probably  could  tell  me 
better  at  the  end  of  the  day  rather  than  now,  but  can  you 
tell  me  how  much  more  time  you  will  need! 

Mr.  Brill :  I  have  every  reason  to  believe  that  I  will  be 
done  Monday. 

The  Judge :  How  about  you! 

Mr.  Winn:  As  I  have  told  the  Court,  I  think  an  hour 
or  an  hour  and  a  half  will  be  plenty  for  me.  I  have  one  wit¬ 
ness  I  can  put  on  here  now  on  Monday  and  there  is  one 
witness  I  will  want  to  put  on  in  Milwaukee. 

The  Judge:  Very  well. 

Mr.  Brill:  Milwaukee! 

Mr.  Winn:  Yes,  I  told  you  that.  I  didn’t  want  to  get 
him  up  here  on  Saturday. 

Mr.  Brill:  I  thought  he  was  going  to  testify  in  Wash¬ 
ington. 

Mr.  Winn:  Oh,  no,  Milwaukee. 

Mr.  Brill:  Maybe  the  Court  doesn’t  know.  I  had 
288  a  case  before  Judge  Norby  in  Minneapolis  for  Mon¬ 
day.  I  told  Judge  Norby  and  the  opposing  counsel, 
who  is  in  Chicago,  that  we  were  going  to  go  on  Tuesday. 
That  case  is  also  waiting,  and  it  is  quite  important  to  the 
government  and  it  was  to  be  concluded  the  first  week  in 
June.  I  am  perfectly  willing  to  accommodate  counsel  and 
the  Court  by  going  to  Milwaukee  to  take  the  testimony  of 
another  witness,  but  it  would  be  almost  impossible  for  me 
to  do  it  unless  it  was  put  off  for  the  following  week.  I  don’t 
know  whether  that  meets  with  the  Court’s  approval  or  not. 

The  Judge :  I  don ’t  know  whether  that  is  all  right.  There 
is  a  lot  of  work  for  me  to  do  in  Washington. 

Mr.  Winn:  In  view  of  what  has  happened  I  am  per¬ 
fectly  willing  to  have  it  aranged  so  that  the  witness  can 
be  here  Monday. 
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The  Judge:  That  probably  would  be  the  better  thing 
to  do,  it  seems  to  me,  it  might  run  us  over  until  Tuesday 
morning,  but  inasmuch  as  I  can’t  get  out  until  2:45 
Tuesday  afternoon  to  get  to  Milwaukee,  that  is,  with¬ 
out  taking  a  night  trip,  it  probably  wouldn’t  make  much 
difference  to  me  whether  we  finished  Monday  evening  or 
sometime  Tuesday  morning. 

Mr.  Winn :  I  will  arrange  to  have  that  witness  come  up. 

Mr.  Brill :  If  Judge  Norby  wants  me  to  appear  before 
him  Tuesday  we  can  probably  run  a  little  late  Mon- 

289  day? 

The  Judge :  Yes. 

Mr.  Brill :  That  will  be  fine. 

The  Judge:  Proceed. 

Direct  Examination  (cont’d.) 

By  Mr.  Brill: 

Q.  Now,  Mr.  Wiik,  I  want  to  go  back  to  the  subject  of 
factors  that  were  calculated  at  the  time  you  did  this  job 
and  which  were  different  at  the  time  the  job  was  built  I 
will  ask  you  particularly  about  the  one.  Did  you  take 
weather  conditions  into  account  with  connection  with  the 
estimated  cost  of  this  work?  A.  Yes. 

Q.  You  knew  within  the  months  —  the  months  in  which 
the  work  would  be  in  performance?  A.  Yes,  I  did. 

Q.  You  knew  the  weather  conditions  for  the  months  of 
April,  May,  June  and  July  for  1942?  A.  Normally. 

Q.  Did  you  know  them?  A.  I  knew  the  general  condi¬ 
tions  of  the  weather  for  those  months. 

Q.  Compared  to  the  conditions  which  actually  occurred 
with  respect  to  those  months,  tell  us  what  you  expected? 
A.  That  year  our  weather,  our  rainfall  — 

290  Q.  What?  A.  Rainfall  or  wet  weather  will  de¬ 
lay  work  and  cause  added  expense  in  working  in  the 

rain.  That  particular  year  we  had  very  little  rainfall  so  it 
necessarily  worked  to  our  advantage  considerably,  both  as 
to  cost  of  the  material  and  of  the  labor  and  also  as  to  the 
progress  of  the  work. 
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Q.  Now,  were  there  any  days  during  the  progress  of 
this  job  where  you  were  compelled  to  quit  at  all  on  account 
of  rainfall?  A.  Very  few. 

Q.  Do  you  remember  how  many?  A.  No,  I  wouldn’t 
have  that  record. 

Q.  I  see.  A.  I  would  say  very  few.  It  was  very  sub¬ 
normal  or  very  little  rainfall  comparatively  in  there.  I  be¬ 
lieve  we  worked  almost  every  day. 

Q.  Normally  what  are  the  conditions  with  respect  to 
rainfall  during  that  period  of  time?  A.  I  have  had  jobs 
during  that  period  where  we  possibly  didn’t  work  twenty 
per  cent,  of  the  time  during  that  spring  rainy  season. 

Q.  And  other  times  you  have  worked  more?  A.  That 
is  right,  yes. 

Q.  But  this  was  an  unusually  favorable  occurrence?  A. 
Yes,  there  wasn’t  any  question  about  that. 

Q.  Now,  you  remember  Mr.  Ring  testifying  to 
291  being  present  at  the  time  the  bids  were  made  public 

i  about  two  days  before  your  bid  was  put  in?  A.  Yes. 

Q  And  giving  you  figures  which  were  included  in  the 
bid  of  Madsen  and  Associates  of  specific  typical  units?  A. 
That  is  right. 

Q.  Did  you  write  those  down?  A.  Yes. 

Q.  Have  you  those  here?  A.  Yes,  I  have  those. 

Q.  I  only  want  to  select  two  or  three,  so  we  can  get  those 
with  the  Court’s  permission  and  make  a  comparison. 
Which  was  the  largest — which  was  the  item  of  which  there 
was  the  largest  number  of  buildings?  A.  Those  were  the 
barracks. 

Q.  The  barracks.  What  was  the  unit  price  of  the  bar¬ 
racks?  A.  Our  unit  price? 

Q.  Included  in  your  bid  or  contract?  A.  Our  unit’s 
price  on  the  barracks  was  $14,450.00  for  each  barracks. 

Q.  How  many  barracks  were  there?  A.  We  had  one 
hundred  ninety-two,  I  believe. 
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Q.  One  hundred  ninety-two  barracks  —  A.  I  would 
say  it  was  about  half  the  job  possibly. 

292  Q.  What  was  the  unit  price  on  the  same  item  as 
included  in  the  Madsen  Company  contract  as  made 

public  on  the  occasion  I  referred  to?  A.  $14,475.00. 

Q.  What  was  the  difference  in  the  two  bids?  A.  Just 
twenty-five  dollars. 

Q.  Twenty-five  dollars?  A.  On  each  building. 

Q.  And  his  was  twenty-five  dollars  higher?  A.  That 
is  right. 

Q.  What  other  outstanding  difference  was  there,  was  it 
in  the  concrete  work  or  masonry  work,  or  something?  A. 
On  the  type  A  concrete,  including  forms  — 

Q.  What  was  your  unit  price?  A.  Our  bid  was  twen¬ 
ty-five  dollars. 

Q.  Per  square  yard?  A.  Per  cubic  yard. 

Q.  What  was  the  Madsen  contract?  T.  Twenty-nine 
dollars  per  cubic  yard. 

Q.  How  much  more?  A.  Four  dollars  per  cubic  yard. 
Q.  Any  other  item  where  there  was  a  difference?  A. 
Type  E  concrete.  Our  unit  was  twenty-six  dollars  and 
Madsen’s  was  thirty  dollars. 

Q.  And  the  unit  price  for  the  Madsen  contract, 

293  were  the  figures  as  announced  at  that  public  hearing 
as  part  of  the  contract  price  —  A.  These  are  the 

figures  I  got  from  Mr.  Bing  which  he  got  at  the  time  of  the 
letting. 

Mr.  Brill:  I  think  I  would  like  to  stop  at  this  point 
with  Mr.  Wiik  or  either  submit  him  for  cross-examination, 
or  put  on  another  witness  and  conclude  with  him  when  I 
get  those  figures  Monday  morning. 

The  Judge:  Cross-examine. 

Cross-Examination 
By  Mr.  Winn: 

Q.  Mr.  Wiik,  I  believe  you  have  testified  that  general 
contractors  in  preparing  a  bid  on  a  job  on  which  they 
intend  to  use — that  is,  on  which  the  general  contractor 


202 


intends  to  use  subcontracts  he  attempts  to  get  from  sub¬ 
contractors  bids  for  such  subcontracts  before  the  general 
contractor  makes  his  general  bids,  is  that  correct?  A. 
That  is  correct. 

Q.  And  you  did  that  in  this  case?  A.  We  did. 

Q.  And  I  believe  you  testified  in  all  these  cases  where 
you  had  subcontracts  you  had  attempted  to  get,  and  in 
many  instances  did  get  a  bid  from  such  subcontractors 
prior  to  your  general  bid?  A.  That  is  right. 

294  Q.  Of  course,  I  assume  that  in  order  to  use  such 
a  subcontractor’s  bid  in  your  general  contract  you 

would  have  to  be  satisfied  as  to  the  industrial  and  financial 
integrity  of  such  a  contractor,  did  you  not?  A.  Yes,  we 
attempted  to  do  that. 

Q.  All  these  subcontractors  to  whom  you  mailed  bids, 
to  whom  you  forwarded  contracts  for  subcontract  work 
were  financially  and  industrially  sound,  were  they  not? 
A.  Those  contracts  were  awarded  or  were  given  mostly 
by  Mr.  Bing.  I  checked  the  figures,  made  up  the  forms, 
and  so  forth,  but  the  actual  awarding  it,  and  so  forth,  Mr. 
Bing  possibly  had  more  to  do  with  that  than  I  did. 

Q.  You  know  who  the  subcontractors  were,  don’t 
you?  A.  Oh,  yes. 

Q.  Were  they  financially  sound?  A.  I  imagine  that 
most  of  them  were,  yes. 

Q.  I  don’t  want  your  imagination,  Mr.  Wiik,  you  gave 
the  bid — you  gave  the  contract?  A.  That  is  right,  yes. 

Q.  You  had  something  to  do  with  deciding  whether  a 
contract  would  be  awarded  or  not,  didn’t  you?  A.  Only 
as  a  matter  of  checking  the  figures  and  seeing  they  in¬ 
cluded  everything  they  were  supposed  to  according  to 
the  plans  and  specifications. 

Q.  You  didn’t  participate  in  any  of  these 

295  huddles  Mr.  Bing  talked  about  as  to  whom  the  work 
would  be  given?  A.  Yes. 

Q.  You  knew  something  about  the  reputations  of 
them?  A.  Yes. 
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Q.  And  you  knew  whether  or  not  the  subcontractor  to 
whom  the  subcontracts  were  awarded  were  financially 
sound,  didn’t  you?  A.  Yes,  I  would  know  they  were 
sound  to  the  best  of  my  information,  yes. 

Q.  Were  they?  A.  Yes. 

Q.  And  the  same  thing  is  true  as  far  as  their  industrial 
integrity  is  concerned,  is  it  not?  A.  I  would  say  they 
were. 

Q.  They  were  all  of  them  good  firms?  A.  I  think  so. 

Q.  Mr.  Wiik,  if  you  had  these  bids  from  these  people, 
the  bids  on  which  the  subcontracts  were  awarded  prior  to 
the  time  you  made  your  general  bid,  wouldn’t  you  have 
included  those  bids  in  the  make-up  of  your  general  bid? 
A.  It  is  possible,  yes. 

Q.  Don ’t  you  always  use  the  lowest  bid  from  a  reputable 
bidder?  A.  We  used  the  lowest  responsible  bidder. 

Q.  Wasn’t  this  lower  than  anything  you  had 
296  prior  to  the  time  you  submitted  your  bid?  A.  The 
bids  we  used  in  our  original  bids  were  the  lowest 
reputable  bidder  that  we  had  at  that  particular  time. 

Q.  Don’t  you  make  a  practice  of  using  the  lowest  bid 
from  a  reputable  bidder  in  making  up  your  general  bid? 
A.  That  is  right. 

Q.  All  of  these  bids  that  you  have  listed,  from  paint¬ 
ing,  sheet  metal  and  roofing,  and  excavation,  millwork,  fin¬ 
ished  hardware,  caulking,  plumbing  and  heating,  furnace 
heating,  electrical  wiring  and  fixtures,  and  brick  work 
and  tile  partitions,  I  say  all  of  the  bids  which  resulted  in 
contracts  for  such  cubcontract  work  which  resulted  in  sav¬ 
ings  as  against  your  original  estimate  in  the  bid  originally 
submitted  by  you  represented  bids  from  responsible  sub¬ 
contractors  which  were  lower  than  the  bids  for  the  same 
work  which  bids  for  such  subcontract  work  were  used  by 
you  in  preparing  the  original  general  bid?  A.  Yes. 

Q.  Then,  if  you  had  had  those  bids  at  the  time  you 
submitted  your  original  bid,  you  would  have  used  those 
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bids  rather  than  the  ones  you  did  in  the  preparation  of 
your  original  general  bid,  is  that  right?  A.  That  is  true 
in  some  extent. 

Q.  To  what  extent  is  it  not  true?  A.  One  extent 

297  is  the  question  of  the  asbestos  shingle  siding  which 
was  another  option  in  the  specifications.  There  also 

may  have  been  a  duplication. 

Q.  Why  is  that  asbestos  shingle  siding  different?  A. 
The  basic  bid  was  based  on  the  wood  siding  with  the  con¬ 
tractor’s  option  of  using  one  of  the  two  or  three  other 
basic  materials  that  could  have  been  used,  and  at  the 
time  we  submitted  the  bid  we  hadn’t  got  any  information 
or  practices  from,  we  will  say,  the  manufacturers  of  the 
cement  asbestos  shingle,  and  later  on,  where  we  had  the 
time  to  go  into  the  detail  work  of  the  various  specifica¬ 
tions  and  the  contracts  and  ironing  out — ironing  out  the 
rough  spots,  it  was  possible  then  that  also  possibly  re¬ 
flected  considerable  savings. 

Q.  In  other  words,  you  were  hurried  in  the  preparation 
of  this  bid,  is  that  right?  A.  We  had  about  two  weeks 
to  get  out  the  bid,  which  wasn’t  excessively  long,  that  is 
true. 

Q.  Was  it  unusually  short?  A.  For  that  period  most 
of  the  bids  were  all  on  projects  or  on  bid  work  of  a  com¬ 
paratively  short  time  compared  with  the  jobs  which  had 
been  awarded  prior  to  1942. 

Q.  That  was  because  of  the  war,  I  gather?  A.  That 
is  right. 

Q.  This  was  a  government  job  and  time  was  of 

298  the  essence?  A.  Was  the  essence,  that  is  right. 

Q.  This  asbestos  shingle  situation  which  you  just 
mentioned,  had  you  known  prior  to  the  date  that  you  sub¬ 
mitted  vour  general  bid  that  by  using  asbestos  shingles 
you  would  be  able  to  avoid  the  painting  cost,  and  that  the 
asbestos  shingles  would  cost  less  than  the  outer  siding  on 
the  walls  of  these  buildings,  and  you  have  had  this  bid  of 
$144,532.00  for  asbestos  shingles  installed,  isn’t  it  a  fact 
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that  you  would  have  included  a  lower  item  for  painting 
because  then  you  wouldn’t  have  had  to  paint  the  siding 
and  then  would  have  also  included  the  item  of  $144,513.00 
for  the  asbestos  shingles  rather  than  the  $167,108.00  for 
wood,  included  in  your  original  bid?  A.  I  would  have 
included  a  less  figure  than  the  original  one  hundred  sixty- 
seven  thousand.  I  wouldn’t  have  used  the  $144,500.00  for 
the  simple  reason  that  contract  was  based  on  unit  prices. 
We  were  guaranteeing  the  quantities  to  the  subcontractor 
on  that  particular  item. 

Q.  You  mean  this  item,  one  hundred  forty-four  thou¬ 
sand  dollars  doesn’t  represent  the  cost  to  you?  A.  That 
represents  the  actual  cost  to  us  based  on  so  many  squares 
of  cement  asbestos  shingles  for  the  outside  walls. 

Q.  Well,  if  you  had  had  a  firm  contract  to  that  effect 
from  the  subcontractor  or  even  a  firm  bid  to  that  effect 
from  the  subcontractor,  wouldn’t  you  have  used  that 
299  one  hundred  forty-four  thousand  dollar  figure?  A. 
Well,  yes.  If  you  had — 

Mr.  Brill:  Don’t  argue  with  the  lawyer.  Just  answer 
him. 

A.  Well,  yes. 

Q.  What  other  situations  then  can  you  suggest  where 
you  would  not  have  used  the  bid  of  the  subcontractor  had 
you  had  the  time  to  submit  it  in  your  general  bid?  A.  I 
don’t  believe  there  are  any  others. 

Q.  In  other  words,  these  savings  which  you  indicate 
were  occasioned  as  the  result  of  your  having  used  a  bid 
which  chronologically  you  received  prior  to  the  time  you 
received  a  better  bid,  is  that  corect?  A.  I  think  that  is 
true,  yes. 

Q.  If  your  general  bid  had  not  been  made  until  after 
you  received  the  better  bid,  your  general  bid  would  have 
been  reduced  by  the  general  savings? 

Mr.  Brill:  That  is  definitely  assuming  something  not 
in  evidence.  They  could  not  have  had  the  lower  bids  until 
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after  the  contract  was  awarded.  Those  bids  don’t  come 
in  to  yon  until  after  the  contract  is  awarded. 

The  Judge:  Objection  overruled.  Exception  allowed. 

Mr.  Winn :  Would  you  read  the  question,  Mr.  Reporter? 

(Whereupon  the  reporter  read  the  question  as  recorded.) 

A.  It  would  have  resulted  in  the  amount  of  the  various 
lowest  bids  if  they  were  received  prior. 

300  Q.  That  would  include  all  the  savings  to  which 
you  have  testified  this  morning.  A.  I  wouldn’t  say 

all  the  savings.  I  tried  to  explain  one  item,  but  I  wasn’t 
permitted  to.  In  other  words,  those  contracts  were  placed 
on  a  unit  basis  where  we  were  gambling  on  the  quantities. 
If  a  subcontractor  takes  it  on  a  lump  sum  and  he  has  to 
gamble  on  the  quantity  his  bid  would  necessarily  be  that 
much  higher.  Because  of  the  condition  or  hazard  as  to 
the  quantities  which  he  is  not  assuming  and  which  we 
are  necessarily  the  prices  would  be  higher  where  the  con¬ 
tracts  were  on  a  unit  basis. 

Q.  In  other  words,  referring  again  to  the  asbestos 
shingle  siding  item,  you  would  have  used  a  lower  figure 
than  $167,108.00,  but  your  figure  would  have  been  more 
than  $144,532.00  in  order  to  take  care  of  any  error  you 
might  have  made  in  your  computation  of  your  quantities, 
is  that  correct?  A.  Not  in  my  computation  of  the  quanti¬ 
ties,  but  what  the  subcontractor  might  want  in  the  way  of 
a  cushion  to  compensate  for  any  errors  he  had  made  in 
taking  off  the  quantities. 

Q.  Now,  with  reference  to  the  $6,080.00  savings  on 
caulking,  and,  Mr.  Wiik,  I  understand  that  that  saving 
occurred  as  a  result  of  a  favorable  interpretation  of  the 
government  inspectors  of  the  specifications,  is  that  true? 
A.  That  occured  as  I  testified  before. 

The  Judge:  Just  answer  whether  it  is  true  or 

301  not  true,  Mr.  Witness. 

A.  Well,  it  is  true. 
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Q.  Now,  I  will  draw  your  attention  to  the  testimony 
with  respect  to  temporary  roads,  water  conditions,  fore¬ 
men,  etcetera,  which  you  referred  to  as  direct  job  over¬ 
head.  You  testified  as  I  recall  it  that  your  original  esti¬ 
mate  for  that  item  was  $213,300.00,  and  that  your  actual 
cost  for  that  item  was  $99,945.00,  resulting  in  a  saving  of 
$113,755.00  in  response  to  a  question  by  Mr.  Brill  you 
stated  that  in  your  opinion  that  saving  was  largely  the 
result  of  very  active  and  close  supervision  by  Mr.  Ring, 
Mr.  Floyd  and  yourself  in  the  prosecution  of  the  project, 
is  that  true?  A.  That  is  true. 

Q.  Does  that  item  include  any  salaries  for  Mr.  Ring, 
Mr.  Floyd  or  yourself?  A.  To  the  best  of  my  recollection 
it  does  not  It  includes  the  labor — it  includes  the  twenty- 
eight  hundred  dollars  for  M.  A.  Floyd. 

Q.  M.  A.  Floyd?  A.  Mr.  Floyd. 

Q.  You  mean  Mr.  Floyd?  A.  M.  A.  Floyd.  It  in¬ 
cludes  thirty-five  hundred  dollars  for  Mrs.  M.  A.  Floyd.  I 
see  nothing  on  here  for  Mr.  M.  J.  Ring  or  myself. 

Q.  Actually,  Mr.  Ring  was  on  the  job  and  to  that 
302  extent  at  least  relieved  that  particular  accounting 
item  of  any  expense  that  might  have  been  incurred 
as  a  result  of  additional  foreman  expense,  wasn’t  he?  A. 
Mr.  Ring  was  on  the  job — 

Q.  Don’t  you  know,  as  a  matter  of  fact,  Mr.  Ring  had 
charge  of  this  job  and  as  compensation  for  his  service  a 
very  large  amount  of  money — 

Mr.  Brill:  What  do  you  mean,  in  this  bid? 

Mr.  Winn:  No,  we  are  taking  now  about  the  cost,  not 
the  bid,  Mr.  Brill. 

Mr.  Brill:  I  mean,  in  this  estimate  he  has  been  using 
here,  this  bid  sheet — 

Mr.  Winn :  We  are  not  talking  about  the  bid  sheet.  We 
are  talking  about  the  actual  cost  of  $99,495.00,  which  is  not 
on  the  bid  sheet.  There  is  $213,300.00  on  the  bid  sheet. 
I  am  talking  about  this  item  of  $99,495.00  which  Mr.  Wiik 
testified  was  actually  spent. 
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Mr.  Brill :  Yes. 

Mr.  Winn:  He  also  testified  Mr.  Ring’s  activities,  his 
activities  and  Mr.  Floyd’s  activities  are  what  resulted  in 
that  saving — 

Q.  That  is  true,  is  it,  Mr.  Wiik?  A.  That  is  right. 

Q.  Don’t  you  know,  as  a  matter  of  fact,  that  there 
was  charged  to  this  job  a  very  large  amount  of 

303  money  representing  Mr.  Ring’s  services  to  this  job. 

MR.  BRILL:  Just  a  moment.  For  the  purpose 
of  our  comparison  here  I  think  it  is  important,  counsel, 
that  you  should  indicate  where  this  item  is  charged.  Is  it 
charged  in  the  renegotiation  proceedings  or  on  the  books 
or  in  this  comparison  he  has?  As  it  happens  this  figure  of 
$213,000.00  includes  nothing  for  Mr.  Ring  and  the  items 
of  cost  include  nothing  for  Mr.  Ring  and  it  becomes  im¬ 
material  whether  for  some  other  purpose  Ring’s  services 
cost  some  money.  Is  that  right,  Mr.  Winn? 

Mr.  Winn :  No. 

The  Judge :  The  objection  is  overruled.  He  has  asked, 
as  I  understand  it,  whether  in  fact  this  cost  of  Ring’s 
salary  was  not  included  in  the  cost  of  this  job. 

Mr.  Brill:  Not  costs  of  the  job.  May  I  make  myself 
a  little  clearer,  your  Honor? 

The  Judge :  Yes,  if  you  wish. 

Mr.  Brill:  You  have,  in  submitting  a  claim  to  the 
renegotiation  authority,  for  example,  we  had  something 
about  Ring’s  services.  Our  stipulation  here  excludes  any¬ 
thing  for  Mr.  Ring.  We  haven’t  touched  on  that,  so 
it  hasn’t  yet  been  presented  to  this  Court  in  any  way. 
He  has  already  said  that  the  item  of  $213,000,000  in¬ 
cludes  nothing  for  Mr.  Ring. 

Mr.  Winn:  I  beg  your  pardon,  he  didn’t  say  that 

Mr.  Brill:  He  didn’t.  He  said  the  only  items 

304  covered  for  himself  or  Mr.  Ring  or  Mr.  Floyd  were 
two  items  for  Mr.  Wiik  and  Mr.  Floyd. 

Mr.  Winn:  He  was  looking  at  the  actual  cost  of  the 
items. 
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Mr.  Brill:  He  was  looking  at  the  bottom  figures  how 
he  made  up  the  $213,000.00.  If  anything  for  Ring  is  not 
included  in  there  it  is  immaterial.  I  think  counsel  sees 
the  point  I  am  making.  He  is  under  the  apprehension  the 
$213,000.00  included  something  for  Mr.  Ring. 

Mr.  Winn:  I  am  not.  This  witness  tells  the  Court  we 
saved  $113,000.00  because  of  Mr.  Ring*  s  activities,  Mr. 
Floyd’s  activities  and  Mr.  Wiik’s  activities.  If  this  $213,- 
000.00  was  reduced  to  $99,000.00  because  of  their  activities 
that  is  fine,  but  if  salaries  for  those  gentlemen  were  in¬ 
cluded  somewhere  else  in  the  costs  of  this  job  then  that 
negatives  the  idea  of  any  saving  whether  or  not  the  $213,- 
000.00  included  Ring,  Floyd  and  Wiik,  or  whether  it  in¬ 
cluded  other  people  whose  duties  should  be  dispensed  with 
because  of  the  intervention  of  Ring,  Floyd  and  Wiik. 

The  Judge:  Objection  overruled.  Exception  allowed. 
Proceed. 

Mr.  Winn:  Would  you  read  the  question,  Mr.  Re¬ 
porter? 

(Whereupon  the  reporter  read  the  question  as  recorded.) 

A.  This  item  of  direct  job  cost — 

Mr.  Brill:  Just  answer  his  question. 

305  A.  I  don’t  know  what  those  figures  are.  Mr. 

Ring — 

The  Judge:  He  didn’t  ask  you  what  the  figures  were. 
He  asked  you  something  about  a  large  amount  of  money, 
did  he  not?  Read  the  question  again,  please. 

(Whereupon  the  reporter  reread  the  question  as  re¬ 
corded.) 

A.  I  don’t  know  that  there  was  a  large  amount  of 
money. 

Q.  Don’t  quibble  with  me,  Mr.  Wiik.  What  do  you 
know  about  it?  A.  I  don’t  know  what  you  mean  when 
you  say,  “charged  to  the  job.” 

Q.  Mr.  Wiik,  you  have  just  read  us  a  very  large,  long 
list  of  large  sums  of  money  which  represent  your  cost  on 
this  job.  Included  in  that  you  have  shown  an  item  of 
$99,545.00  which  you  say  was  picked  out  of  the  Ring  Con- 
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struction  Corporation  books  and  represents,  to  a  large 
extent,  an  estimate — it  represents  in  your  judgment  as  to 
the  items  which  should  go  into  this  cost,  and  now  you 
mean  to  sit  on  that  stand  and  tell  me  you  don’t  know  what 
I  mean  by  the  items  charged  to  the  job.  A.  These  figures 
were  received  by  me  from  Mr.  Peller. 

Q.  You  mean  you  are  only  comparing  these  figures  and 
you  don’t  know  what  they  mean?  A.  Yes,  I  know  what 
they  mean. 

306  Q.  You  know  the  cost  of  a  job?  A.  Definitely. 

Q.  And  you  know  what  is  meant  when  a  large 

amount  of  money  is  charged  to  the  job?  A.  When  they 
are  charged  to  the  job  they  are  charged  to  the  job. 

Q.  Don’t  you  know  a  large  amount  of  money  represent¬ 
ing  Mr.  Ring’s  salary  was  charged  to  this  job? 

Mr.  Brill:  Just  a  moment.  Just  a  moment.  If  you 
please.  I  have  the  right  to  interrupt  you,  Mr.  Wiik.  I 
submit  the  only  way,  the  only  fair  way  to  ask  this  question 
is  to  direct  it  to  the  item  of  $99,545.00,  and  unless  that  is 
done  it  is  easily  misleading.  The  question  is — should  be,  I 
think — is  anything  included  in  the  figure  of  $99,545.00  for 
Mr.  Ring’s  services? 

Mr.  Winn:  He  has  already  answered  that  question  in 
the  negative,  Mr.  Brill. 

Mr.  Brill :  What  does  the  question  mean,  then? 

Mr.  Winn:  I  think  the  witness  is  capable  of  taking 
care  of  himself.  If  he  doesn’t  know  what  the  question 
means,  he  can  ask  me. 

The  Judge :  Objection  overruled.  Answer  the  question 
if  you  can,  Mr.  Witness. 

Mr.  Brill :  Read  the  question  again,  please. 

(Whereupon  the  reporter  read  the  question  as  recorded.) 

Mr.  Brill :  I  move  the  question  be  made  more  spe- 

307  cific  to  indicate  where  it  was  charged. 

The  Judge:  Objection  overruled.  Exception  al¬ 


lowed. 
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Mr.  Brill :  And  I  suggest  to  the  Conrt  it  may  be  charged 
in  this  calculation  —  it  may  be  charged  in  renegotiation 
reports  or  in  the  books.  There  are  plenty  of  places  where 
it  could  be  charged.  The  question  is  indefinite. 

The  Judge:  He  has  asked  whether  it  is  charged  on 
this  job.  I  have  ruled  on  your  motion. 

A.  I  have  not  made  a  complete  summary  of  all  the 
costs.  Without  any  question  Mr.  Bing’s  salary  has  been 
charged  someplace  against  some  item. 

Q.  Mr.  Wiik,  will  you  please  answer  the  question,  if 
you  know.  A.  If  you  would  me  more  specific  I  could 
answer  it  very  readily,  possibly,  but  I  don’t  quite  follow 
that. 

The  Judge:  Hasn’t  this  question  been  already  answer¬ 
ed?  He  said  it  was  charged  somewhere  against  some  item. 

Mr.  Winn:  If  that  is  satisfactory  to  the  Court,  it  is 
to  me. 

Q.  Don’t  you  also  know,  as  a  matter  of  fact,  that  a 
large  amount  of  money,  representing  your  salary  was 
charged  somewhere?  A.  Yes. 

Q.  Against  this  job?  A.  That  is  right 

Q.  Don’t  you  also  know  that  a  large  amount  of 
308  money  representing  Mr.  Floyd’s  salary  was  also 
charged  somewhere  against  this  job?  A.  That  is 
right,  yes. 

Q.  Now,  may  I  direct  your  attention  for  a  moment  to 
the  item  of  change  orders.  Change  orders,  as  I  under¬ 
stand  it,  represent  additional  buildings  built  by  the  Bing 
Construction  Corporation,  is  that  correct?  A.  That  is 
correct,  or  changes  in  other  buildings. 

Q.  Or  changes  in  other  buildings?  A.  Yes. 

Q.  You  did  not  employ  any  additional  foremen  or 
office  help  in  order  to  put  those  change  orders  into  effect, 
that  is  true,  is  it  not?  A.  Yes. 

Q.  You  also  did  not  employ  any  additional  labor  in 
order  to  put  those  change  orders  into  effect,  is  that  true? 
A.  Labor,  yes. 
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Q.  Ton  employed  additional  labor!  A.  Yes,  definitely. 
Yon  conldn’t  bnild  them  without  employing  labor  for  those 
changes. 

Q.  I  say,  additional  labor — 

Mr.  Brill:  The  question  certainly  isn ’t  clear,  your 
Honor. 

The  Judge:  I  think  that  is  true.  Make  your  question 
more  definite  if  you  can. 

309  Q.  Did  you  employ  additional  carpenters,  con¬ 
crete  layers  and  other  mechanics  in  order  to  assure 

the  handling  of  these  change  orders!  A.  I  imagine  there 
were  additional  men,  yes. 

Q.  I  don’t  want  your  imagination,  Mr.  Wiik.  A.  I 
wouldn’t  know.  I  didn’t  hire  any  men  on  the  field. 

Q.  Additional  material  had  to  be  purchased,  didn’t  it! 
A.  That  is  correct. 

Q.  Additional  building  sites  had  to  be  laid  out  in  the 
cantonment,  didn’t  they!  A.  That  is  right. 

Q.  Paper  work  was  necessary  in  the  office  as  the  result 
of  the  change  orders,  was  it  not!  A.  That  is  right. 

Q.  And  yet  you  say  this  five  per  cent  overhead  was 
clear  profit!  A.  I  didn’t  say  entirely  clear  profit. 

Q.  You  didn’t!  A.  Not  entirely.  If  I  did  it  was  my 
error. 

Q.  You  added  fifteen  per  cent!  A.  We  added  fifteen 
per  cent,  yes. 

Q.  Of  tiie  total  amount  as  the  saving!  A.  I  may  have 
misunderstood  on  that.  What  I  had  in  mind,  there  wasn’t 
any  separate  organization  necessary  to  take 

310  care  of,  we  will  say,  one  or  two  extra  buildings.  It 
would  mesh  in  with  the  other  construction  very 

nicely. 

Q.  But  you  didn ’t  mean  to  imply  there  was  no  additional 
overhead  work.  A.  There  was  some  additional  overhead 
work,  necessarily  there  was.  There  is  always  some  addi¬ 
tional  overhead  work,  that  is  true. 

Mr.  Winn :  That  is  all. 
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Redirect  Examination 
By  Mr.  Brill: 

Q.  Mr.  Wiik,  let’s  go  back  to  the  item  of  temporary 
roads,  and  so  forth,  called  direct  overhead  which  yon  had 
listed  on  the  estimate  sheet  of  $215, 300.00  and  said  the  ac¬ 
tual  cost  of  those  items  turned  out  to  be  $99,545.00.  On 
directing  your  attention  to  those  items  themselves,  I  will 
ask  you  whether  or  not  that  item  of  $99,545.00  includes  any¬ 
thing  for  Mr.  Ring’s  time?  A.  It  does  not. 

Q.  Does  it  include  anything  for  your  time?  A.  It  does 
not. 

Q.  Does  it  include  anything  for  Mr.  and  Mrs.  Floyd’s 
time?  A.  Yes. 

Q.  Now,  take  the  item  of  $213,300.00  the  original  esti¬ 
mated  cost  of  those  items,  does  that  figure  include 

311  anything  for  Mr.  M.  J.  Ring’s  time?  A.  No. 

Q.  Does  it  include  anvthing  for  vour  time?  A. 
No. 

Q.  Does  it  include  anything  for  the  time  of  Mr.  M.  A. 
Floyd  and  his  wife  other  than  vou  have  already  given?  A. 
No. 

Mr.  Brill:  That  is  all. 

(Witness  excused.) 

The  Judge:  Call  your  next  witness. 

Just  a  moment.  Let ’s  be  recessed  for  five  minutes  before 
we  start  with  this  witness. 

(A  short  recess  was  here  taken.) 

The  Judge :  Give  your  name  to  the  Clerk,  Mr.  Witness. 
Mr.  Ganley:  Ernest  M.  Ganley. 

Whereupon  Ernest  M.  Ganley,  was  called  as  a  witness 
for  and  on  behalf  of  the  Petitioner  and  having  been  first 
duly  sworn  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Brill: 

Q.  Your  full  name  is  Ernest  M.  Ganley?  A.,  Yes 
sir. 

312  Q.  Where  did  you  live,  Mr.  Ganley?  A.  Min¬ 
neapolis. 
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Q.  How  long  have  yon  lived  there?  A.  All  of  my  life. 

Q;  What  is  yonr  occupation?  A.  General  contractor. 

Q.  Are  you  connected  with  a  corporation?  A.  Yes,  I 
am  president  of  the  corporation. 

Q.  What  is  the  name  of  yonr  company?  A.  Ernest  M. 
Ganley  Company,  Incorporated. 

Q.  How  long  have  yon  been  president  of  that  corpora¬ 
tion?  A.  Since  1917. 

Q.  What  is  the  business  of  that  corporation?  A.  Well, 
we  are  general  contractors,  specializing  in  building  and 
alteration  work. 

Q.  And  were  yon  general  manager  all  of  that  time?  A. 
Yes,  sir. 

Q.  And  prior  to  that  time  what  was  yonr  business? 
A.  I  was  a  contractor  then. 

Q.  How  long?  A.  Well,  I  have  been,  let’s  see,  I  have 
been  in  business  about  thirty  years. 

Q.  In  the  general  contracting  business  all  that  time? 
A.  Yes,  sir. 

Q.  Doing  work  on  a  big  basis?  A.  Yes,  sir. 

313  Q.  As  well  as  on  an  agreed  price  without  a  bid? 

A.  Yes. 

Q.  Will  you  give  the  Court  the  general  idea  of  the  size 
of  the  contracts  that  you  have  taken  and  the  range  of 
amounts  of  the  contracts  so  the  Court  will  understand  the 
size  of  your  company?  A.  I  suppose  the  best  way  to  put 
it  would  be  so  much  per  year. 

Q.  Yes.  A.  Six  to  seven  hundred  thousand  a  year, 
sometimes  less,  sometimes  more. 

Q.  The  largest  contract  you  ever  took  ran  how  much? 
A.  I  would  say  half  a  million. 

Qi  You  haven’t  run  into  jobs,  taking  jobs  more  than 
half  a  million?  A.  No. 

Q.  In  connection  with  your  work,  Mr.  Ganley,  do  you 
have  to  do  with  preparing  the  bids  with  the  assistance  of 
estimators?  A.  Yes,  sir. 

Q.  And  determining  on  the  amount  bid?  A.  Yes,  sir. 
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Q.  And  items  of  cost  and  profit?  A.  Yes,  sir. 

Q.  Has  that  been  one  of  your  functions  all  of 

314  the  time  you  have  been  in  the  business?  A.  Yes. 

Q.  Did  you  do  work  on  Camp  McCoy?  A.  Yes, 
sir. 

Q.  With  whom?  A.  We  formed  a  company  as  Ganley, 
Lindstrom,  Anderson  &  Johnson. 

Q.  That  group  took  some  work  from  Ring  Construction 
Corporation?  A.  Yes,  sir. 

Q.  Consisting  of  what?  A.  I  think  it  was  one  hundred 
ninety  barracks,  just  the  labor. 

Q.  Just  the  barracks?  A.  Yes,  sir. 

Q.  The  labor  on  the  barracks?  A.  Yes,  sir. 

Q.  The  contract  ran  about  how  much?  A.  I  think  our 
original  contract  I  remember  was  $445,000.00. 

Q.  Was  that  contract  made  after  the  Ring  Construction 
Corporation  had  the  work  or  before?  A.  After. 

Q.  Did  you  make  an  offer  on  it  before  he  took  the 

315  job  or  afterward?  A.  Afterward. 

Q.  During  what  months  were  you  actually  on  the 
job?  A.  As  I  remember  it  we  started  the  latter  part  of 
April,  maybe  the  middle  of  April — I  think  sometime  in 
April. 

Q.  When  did  you  conclude?  A.  I  think  we  finished 
the  15th  of  September. 

Q.  And  were  you  personally  present?  A.  Yes,  sir,  all 
the  time. 

Q.  What  part  of  the  time?  A.  All  of  the  time  except  I 
came  home  Saturday  afternoons  and  went  back  Monday. 

Q.  You  know  the  practice  among  contractors  and  their 
superintendents  with  respect  to  the  time  they  put  in  on  & 
job  of  that  type  or  any  type?  A.  Yes. 

Q.  Did  you  have  a  chance  to  compare  the  extent  of 
compensation  and  time  that  was  put  in  on  this  work  by 
the  Ring  organization  as  compared  with  contractors  gen¬ 
erally?  A.  Yes. 
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Q.  Will  you  compare  it  for  the  Court  in  your  own 
words?  A.  Of  course,  Mr.  Ring  was  on  the  job,  if  that  is 
what  you  mean,  all  the  time,  every  day  that  I  was  there, 
and  he  was  putting  in  pretty  long  hours.  Some  of  the 
other  contractors  came  down  once  or  twice  a  month,  may¬ 
be  two  times  for  the  entire  job. 

316  Q.  Is  that  unusual  as  far  as  the  way  Mr.  Ring 
handled  it?  A.  Yes;  as  a  rule  the  larger  contract¬ 
ors  don’t  put  the  time  on  the  job  he  did. 

Q.  With  respect  to  the  hours  put  in  by  the  supervisory 
employees  of  the  Ring  Construction  Corporation  what  did 
you  observe  in  that  regard?  A.  They  all  put  in  long 
hours. 

Q.  What  did  you  observe  as  to  the  time?  A.  We  lived 
in  the  same  hotel  and  I  seen  Mr.  Ring  on  the  sidewalk  at 
five  o’clock  in  the  morning  and  I  seen  him  come  in  at  ten, 
ten-thirty,  or  eleven  o’clock  at  night. 

Q.  What  time  did  you  retire?  A.  Generally  by  ten- 
thirty  or  eleven  o’clock. 

Q.  Was  he  always  in  by  the  time  you  retired?  A.  I 
didn’t  see  him  every  night,  just  occasionally. 

Q.  Did  you  observe  the  time  of  the  hours  put  in  by 
Floyd  and  Wiik?  A.  No,  not  so  much  Floyd.  He  was  on 
our  same  area —  we  were  on  Area  C  and  he  put  in  quite  long 
hours. 

Q.  Unusually  long  hours?  A.  Well,  he  was  always 
there  when  we  got  there  and  we  generally  left  him  there. 

Q.  That  is  all  you  know  about  it?  A.  That  is  all. 

317  Q.  He  was  there  when  you  got  there  and  still 
there  when  you  left?  A.  Yes,  he  put  in  long  hours. 

Q.  Now,  with  respect  to  weather  conditions,  with  re¬ 
spect  to  rainfall  what  was  the  condition  during  the  time 
you  were  working  there  as  to  rainfall  as  compared  with 
the  normal  monthly  rainfall  for  that  country?  A.  They 
were  very  unusual.  I  think  our  records  show  we  lost  four 
half-days  during  the  entire  operation.  It  rained  nights 
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quite  a  little  but  I  think  there  were  four  half-days  lost  of 
all  the  time  we  were  there. 

Q.  What  was  the  usual  experience  in  regard  to  rain  in 
that  part  of  the  country  during  those  months!  A.  £ 
would  be  -ft  lot  different  in  May  and  June.  Of  course  it  was 
wet  and  if  you  got  in  half  the  time  in  May  and  June  you 
would  be  lucky. 

Q.  Does  that  unexpected  situation  with  respect  to  the 
weather  help  the  work!  A.  Oh,  yes. 

Q.  In  what  way!  A.  In  lots  of  ways.  For  instance,  if 
your  roads  are  dry  you  could  get  material  in,  your  lumber 
was  better  and  sawed  easier.  There  was  all  kind  of  angles. 
If  it  rained  you  have  got  your  overhead  going  on  just  the 
same  and  your  men  all  laying  around — lots  of  angles  to 
that. 

318  Q.  Was  that  an  unusual  condition!  A.  It  was 
very  unusual,  yes,  sir. 

Q.  Now,  did  you  have  a  chance  to  observe  the  question 
of  efficiency  or  lack  of  efficiency  on  the  part  of  the  Bing 
organization  in  carrying  on  the  work  there!  A.  Well,  yes. 
We  were  working  right  with  them  of  course. 

Q.  What  did  you  observe!  A.  They  had  a  very  good 
organization  and  they  kept  materials  there.  We  were  the 
only  subcontractor  on  the  area,  as  far  as  I  know,  who  didn’t 
wait  for  anything.  Other  fellows  were  waiting  for  nails 
and  lumber,  but  they  got  the  stuff  someway  and  we  didn’t 
lose  any  time. 

Q.  You  mean  on  Area  C!  A.  Yes,  and  Mr.  Johnson 
was  on  Area  C  with  Mr.  Floyd,  and  Mr.  Linstrom  and  Mr. 
Anderson  were  on  Area  E,  and  I  used  to  go  over  there  once 
in  a  while,  but  not  very  often,  so  I  am  familiar  with  Area 
C,  but  I  would  go  to  Area  E  once  in  a  while  and  spend  an 
hour  or  a  half  hour  there. 

Q.  What  do  you  mean  by  the  statement  Ring  never  kept 
you  waiting  but  others  were!  A.  For  instance,  there  was 
a  terrible  shortage  of  nails  and  we  were  battling,  swiping 
nails  from  each  other.  It  got  so  serious  nails  came  from 
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Pittsburg,  but  through  Mr.  Ring,  or  his  brother,  we  got 
them  some  way. 

319  Q.  How  about  lumber?  A.  Lumber,  the  same. 

We  had  to  substitute  grades  and  materials,  but  we 

didn’t  lose  a  bit  of  time. 

Q.  Now,  with  respect  to  the  labor  supply,  what  did  you 
find  if  anything  that  Ring  contributed  to  helping  you  get 
an  adequate  supply  of  labor?  A.  Well,  of  course,  I  can’t 
say  as  to  that,  but  we  had  a  very  good  supply  of  labor,  way 
beyond  what  we  expected,  and  I  don’t  know  what  he  done 
but  I  know  we  got  the  men  and  I  always  figured  because  we 
were  the  nearest  point  to  Sparta  and  the  men  might  come 
in  there  to  sign  with  somebody  else  or  looking  for  some¬ 
body  else  and  they  would  see  us  and  we  would  put  them 
to  work. 

Q.  Were  there  signs  on  the  road  leading  to  the  job  in¬ 
dicating  which  contractor  wanted  labor?  A.  Every  con¬ 
tractor  had  a  sign  on  his  job  so  you  would  know  where  he 
was  located,  that  you  would  have  to  drive  four  or  five  miles 

inside  the  area  to  find  some  of  them. 

• 

Q.  Were  there  signs  outside  the  area  directing  men  as 
to  labor?  A.  Most  of  them  had  to  go  to  town,  report  to 
unions.  We  had  our  order  there  and  the  other  contractors 
had  their  orders  in  and  they  would  send  them  out  and  they 
would  go  out  and  probably  sign  up  where  we  was,  but  we 
had  a  very  good  class  of  labor — everybody  had  a  very 
good  class  of  labor. 

Q.  In  connection  with  the  building  of  barracks, 

320  you  started  with  a  few  and  go  on  from  there?  A. 

Yes,  we  started  with  eight 

Q.  Did  you  finish  those  eight  before  you  started  any 
others?  A.  I  think  we  did.  We  were  kind  of  experiment¬ 
ing.  We  started  on  two  or  three  different  methods  and 
wasn’t  getting  along  so  good  and  I  think  we  finished  them 
and  got  organized  along  different  lines  and  Mr.  Ring  was 
there — 
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Q.  Did  your  costs  get  less  after  the  first  experimental 
period?  A.  Yes. 

Q.  To  what  extent  did  the  Ring  organization  contribute 
to  the  reduction  of  your  costs  after  the  experimental 
period?  A.  Well,  as  I  remember  it  while  we  were  getting 
our  equipment  there  they  started  to  build  four,  five,  six,  or 
maybe  seven  buildings,  that  is,  barracks,  and  they  had 
been  experimenting  and  they  showed  us  the  way  they 
thought  they  should  be  handled  and  they  left  them  in  dif¬ 
ferent  stages  and  we  completed  them  and  started  out  and 
they  were  building  all  these  different  buildings  and  right 
next  to  us  we  would  have  two  rows  of  barracks  and  then  a 
row  of  dining — the  dining  rooms,  you  know,  in  the  camp. 

Q.  What  I  want  to  know,  did  the  Ring  organization  in 
any  way  contribute  to  your  reduction  in  costs  by 
321  their  technique?  A.  Yes,  they  did,  because  we 
hadn’t  had  any  experience  in  that  particular  build¬ 
ing. 

Q.  Tell  us  how.  A.  We  started  out  framing  a  one- 
story  building  and  that  didn’t  work  out  so  good  and  they 
showed  us  by  using  what  I  think  they  called  the  balloon- 
type,  by  laying  it  down  and  practically  prefabricating,  you 
might  say,  and  then  raising  them  up,  that  cut  our  cost  quite 
a  little. 

Q.  Had  you  seen  it  done  that  way  before?  A.  No. 

Q.  Had  you  seen  it  done  in  the  area  before  Ring  showed 
you  how  to  do  it?  A.  No.  I  hadn’t  been  any  other  place. 

Q.  You  don’t  know  whether  it  was  used  &ny  other 
place?  A.  No. 

Q.  Was  there  any  other  way  the  Ring  organization 
helped  you  reduce  costs  in  building  those  barracks?  A. 
On  the  start  they  gave  us  the  method  and  got  us  to  use 
this  balloon-type  which  was  a  big  saving  and  that  helped 
us  generally.  The  biggest  item  of  course  was  keeping  the 
supplies  and  materials.  That  was  a  very  big  item. 

Q.  I  see.  All  right.  Now,  there  has  been  some  discus¬ 
sion  here  on  the  question  of  whether  or  not  in  the  con- 
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trading  business  when  yon  get  a  competent  contractor,  one 
whom  yon  believe  to  be  competent,  who  furnishes 

322  yon  a  bond  to  perform  a  contract  at  a  given  price, 
whether  under  those  circumstances  in  the  contracting 

business  you  then  rely  on  that  price  as  being  your  ultimate 
cost  for  that  part  of  the  work?  A.  Not  always. 

Q.  Tell  us  why  not.  A.  Well,  lots  of  times  they  give 
you  bids  and  you  find  out  they  can’t  get  materials  or 
haven’t  the  organization  and  they  may  be  taking  the  job 
and  they  don’t  know  anything  about  it,  and  they  default 
in  the  time  to  get  done  with  it.  No  matter  what  you  do  you 
have  got  a  loss.  You  have  got  to  fight  the  bonding  com¬ 
pany  and  if  you  take  it  over  yourself  there  is  a  loss.  There 
is  always  some  hazard  in  that  where  you  are  dealing  with 
a  lot  of  subcontractors  and  particularly  out  of  town  where 
you  are  not  familiar  with  them. 

Q.  Now,  Mr.  Ganley,  I  want  to  lay  a  foundation  for 
getting  your  opinion  as  to  a  reasonable  amount  of  profit 
which  a  competent,  responsible  contractor  of  ordinary 
good  business  judgment  would  include  in  his  bid  on  a  job 
of  this  kind,  and  I  want  to  give  you  a  certain  assumed  set  of 
facts  which  I  want  you  to  take  for  granted  in  giving  us  your 
opinion  when  I  ask  for  it.  I  want  you  to  assume  the  job  is 
this  job  at  Camp  McCoy  on  which  you  worked  that  involved 
the  doing  of  the  work  for  the  War  Department  of  the 
United  States  during  the  spring  and  summer  of  1942  on  the 
ground  conditions  you  observed  there ;  that  the  total 

323  bid  was  the  sum  of  $6,650,000.00 ;  I  want  you  to  as¬ 
sume  that  the  buildings  had  to  be  finished,  some  four 

hundred  and  ninety  of  them,  within  one  hundred  eighty 
calendar  days  with  a  penalty  clause  of  fifteen  dollars  per 
building  per  calendar  day  of  delay,  and  that  delay  meant 
delay  in  completion  including  all  of  the  facilities  necessary 
for  the  operation  of  the  buildings;  I  want  you  to  assume 
that  all  of  the  hazards  which  can  normally  be  anticipated 
were  included  as  items  of  cost  and  that  the  only  thing 
remains  to  be  figured  is  the  item  of  profit  plus  such  haz- 
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ards  as  can  not  normally  be  assumed  or  anticipated  and 
then  I  propose  this  question  with  those  assumptions ;  what 
in  your  opinion  will  be  the  profit  figure  or  percentage  of 
profits  to  be  included  in  the  bid  under  those  circumstances? 

Mr.  Winn:  Wait  a  minute. 

Q.  (Continuing.)  Assuming  as  I  asked  you  to  do,  that 
the  bidder  is  a  responsible  contractor  who  has  bid  in  the 
open  market  for  the  job  against  competition  and  has  fur¬ 
nished  a  surety  bond  for  completion  and  that  he  is  an  or¬ 
dinary  prudent  building  contractor. 

Mr.  Winn:  Objected  to,  may  it  please  the  Court,  until 
we  have  clarified  whether  Mr.  Brill  wants  a  profit  figure 
or  profit  plus  such  hazards  as  would  not  be  included  in  the 
cost.  He  has  used  both  questions  in  propounding  this  hypo¬ 
thetical  question. 

Mr.  Brill:  I  thought  I  made  it  quite  clear  but  I 
324  will  clarify  it  to  make  it  perfectly  clear. 

Q.  (Continuing)  I  want  you  to  assume  in  the 
profit  figure  that  per  cent  of  profit  on  cost  which  would  in¬ 
clude  no  other  hazards  except  those  which  an  ordinary, 
competent  building  contractor,  familiar  with  the  site  and 
general  conditions,  would  have  taken  into  account  as  ele¬ 
ments  of  cost.  That  is,  leaving  only  those  which  can  not 
in  that  manner  be  provided  for. 

Mr.  Winn:  Object  to  the  question  in  that  form,  if  the 
Court  please.  We  are  talking  about  profit.  That  is  one 
thing.  If  we  are  talking  about  profit  plus  items  of  cost 
induced  by  hazards  that  is  another  thing. 

Mr.  Brill:  My  position,  your  Honor,  if  I  may  state,  is 
this ;  that  nobody  can  possibly  foretell  all  the  hazards.  You 
have  got  to  use  good  judgment  about  hazards  and  estimate 
those  to  be  known  to  commonly  occur  under  given  set  of 
circumstances  and  any  hazards  outside  of  those  must  be 
taken  into  account  in  your  profit  figure  because,  manifestly, 
if  I  may  add  a  word  on  it,  if  a  profit  figure  is  in  addition  to 
all  possible  hazards  then  the  profits  amount  in  effect  to  a 
guaranteed  profit,  which  is  never  contemplated  in  the  con¬ 
tracting  business.  Nobody  ever  goes  that  far. 
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Mr.  Winn:  I  agree  with  Mr.  Brill  as  to  what  he  said. 
Necessarily  profit  must  include  some  hazards.  After  all, 
yon  don’t  know  the  exact  number  of  dollars  profit 

325  yon  anticipate  yon  will  make,  bnt  I  think  it  is  mis¬ 
leading  to  include  in  the  question  a  request  that  he 

figure  profit  plus  hazards.  I  think  profit  includes  hazards. 
Mr.  Brill :  I  think  we  mean  the  same  thing. 

The  Judge:  Objection  overruled.  Exception  allowed. 
Answer  the  question  if  you  can. 

Q.  What  is  the  minimum  percentage  you  would  figure  on 
such  costs? 

Mr.  Winn:  Now,  may  it  please  the  Court,  we  have 
another  word. 

Mr.  Brill:  All  right,  leave  it  out.  I  thought  I  said  it 
before  but  I  don’t  care,  you  can  put  it  any  way  you  want. 

A.  If  you  don’t  mind,  maybe  it  would  be  better  to  ex¬ 
plain  how  I  run  my  own  business. 

Q.  No,  we  want  to  know  the  general  practice  among 
competent  contractors. 

The  Judge:  He  is  asking  you  for  an  opinion  as  an  ex¬ 
pert,  Mr.  Ganley.  Just  give  your  opinion. 

Q.i  If  you  can  answer  the  question,  it  calls  for  a  per¬ 
centage,  nothing  more.  A.  That  percentage  takes  place 
after  you  think  you  arrived  at  your  ordinary  cost. 

Q.  That  is  right.  A.  You  take  your  ordinary 

326  i  cost,  and  now  you  are  talking  about  your  profit  and 

maybe  unforeseen  hazards. 

Q.  That  is  right.  A.  Well,  I  would  say  about  twelve 
per  cent. 

Mr.  Brill :  You  may  examine. 

Cross-Examination 
By  Mr.  Winn : 

Q.  Mr.  Ganley,  is  there  a  difference  between  the  per¬ 
centage  of  profit  that  ordinarily  is  added  by  subcontractor 
and  that  which  is  added  by  a  general  contractor?  A.  Yes, 
sir. 
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Q.  Which  is  the  greater?  A.  The  subcontractor. 

Q.  You  were  a  subcontractor  on  this  job,  were  you  not? 
A.  Yes.  I  thought  you  were  referring  more  to  electricians 
and  painters  and  fellows  of  that  type. 

Q.  Does  your  figure  of  twelve  per  cent  refer  to  a  gen¬ 
eral  contractor  or  a  subcontractor?  A.  A  general  con¬ 
tractor. 

Q.  What  would  it  be  with  a  subcontractor?  A.  Oh, 
they  generally  figure  ten  and  ten  most  of  the  time. 

Q.  Will  you  explain  that?  A.  Well,  they  have  a  small 
amount  of  volume  to  begin  with — 

327  Q.  What  do  you  mean  by  ten  and  ten?  A.  Ten 
per  cent  for  overhead  and  ten  per  cent  for  profit. 
Most  all  contracts  are  based  on  that  basis. 

Q.  I  understood  you  to  testify  a  subcontractor  figures 
more  than  the  general  contractor?  A.  I  meant  more 
percentage. 

Q.  More  percentage  of  profit?  A.  Yes. 

Q.  Why  did  you  tell  us  the  general  contractor  would 
figure  twelve  per  cent  and  the  subcontractor  ten  per  cent? 
A.  The  general  contractor  has  more  hazard  and  has  al¬ 
ready  got  his  cost  in  there  and  they  don’t  include  their 
cost  as  a  rule. 

Q.  Which  figure  is  the  larger  percentage  of  profit,  the 
general  contractor’s  or  the  subcontractor?  A.  As  I  say,  I 
think  the  subcontractor. 

Q.  In  your  answer  to  the  other  question — your  answer 
to  the  other  question  is  that  the  usual  profit  for  a  general 
contractor  would  be  twelve  per  cent  and  the  usual  profit 
for  a  subcontractor  would  be  ten  per  cent?  A.  Yes,  about 
twenty  per  cent  total. 

Q.  You  and  your  associates  made  a  profit  on  this  job? 
A.  Yes. 

Redirect  Examination 
By  Mr.  Brill: 

Q.  When  you  say  a  certain  contract  figure  is  ten 
and  ten,  that  is  ten  per  cent  for  profit  and  ten  per 
cent  for  overhead?  A.  Yes. 
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Q.  Does  that  mean  a  ten  per  cent  for  overhead  is  cost, 
or  profit,  too?  A.  It  is  cost,  and  he  furnishes  tools,  too. 

Q.  All  he  figures  for  profit  is  ten  per  cent?  A.  Of 
course,  he  gets  all  his  miscellaneous  items  out  of  this  other 
ten  per  cent,  shortage  of  labor  and  inefficiency,  those  things. 

Q.  That  is  a  cost  figure,  so  all  you  intend  to  imply  is 
that  a  subcontractor  tries  to  earn  his  ten  per  cent  net?  A. 
He  gets  all  his  hazards  and  rental  of  his  equipment  and 
miscellaneous  for  this  ten  per  cent  so  that  he  comes  out 
with  ten  per  cent  and  he  still  has  the  other  ten  per  cent 
to  gamble  on. 

Q.  On  that  basis  he  is  sure  to  get  his  cost?  A.  Oh,  yes. 

Q.  How  do  you  figure  the  twelve  per  cent  you  mentioned 
a  while  ago?  A.  In  the  twelve  per  cent  you  have  every¬ 
thing  in  there,  hazards,  miscellaneous  stuff  and  things  sub¬ 
contractors  don’t  have  to  contend  with  like  the  general 
contractor.  They  are  generally  in  under  cover  and  don’t 
have  to  fight  the  weather.  He  don’t  have  to  fight  the 
329  weather,  the  buildings  are  laid  out,  he  doesn’t  have 
to  take  a  chance  of  buildings  collapsing  or  any  of 
those  things. 

Mr.  Brill:  That  is  all. 

Recross  Examination 
By  Mr.  Winn : 

Q.  Does  the  subcontractor  usually  furnish  a  perform¬ 
ance  bond?  A.  In  some  cases,  just  usually  a  guarantee 
against  liens  or  something  like  that,  but  the  general  con¬ 
tractor  assumes  a  lot  of  things  you  can’t  cover. 

Q.  You  mean  to  tell  me  a  performance  bond  is  a  guar¬ 
antee  against  liens?  A.  That  is  practically  all  when  you 
figure  it  out. 

Q.  Did  you  file  a  performance  bond  with  Mr.  Ring  in 
Camp  McCoy?  A.  Yes. 

Q.  You  had  no  hazards?  A.  Yes,  we  had  some,  but 
nothing  like  he  had  because  he  was  putting  in  the  founda¬ 
tion,  was  fighting  the  weather  and  everything.  All  we  had 
was  to  put  up  some  lumber  on  top  of  the  foundation. 
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Q.  When  yon  figure  a  job  don’t  yon  include  hazards  in 
your  items  of  cost?  A.  Well,  ordinary  hazards,  yes,  but 
yon  can’t  foresee  everything.  Yon  can’t  figure 

330  weather  and  the  kind  of  men  yon  might  get  and  all 
that. 

Q.  Did  yon  ever  hear  of  an  item  in  the  bid  for  ineffi¬ 
ciency?  A.  No. 

Q.  Never  heard  of  that?  A.  No. 

Q.  Would  yon  say  if  a  contract  included  an  item  of  cost 
in  a  bid  that  that  carries  all  hazards  as  to  the  kind  of 
labor  he  might  get?  A.  Yes,  I  suppose  he  would  to  a 
certain  extent,  but  yon  can  figure  just  the  same  as  yon  did 
down  there  and  have  everything  go  against  yon  and  your 
twelve  per  cent  is  down  by  the  time  yon  are  done. 

Mr.  Winn :  That  is  all. 

Mr.  Brill :  That  is  all. 

(Witness  excused.) 

The  Judge :  Call  your  next  witness. 

Whereupon  Morris  J.  King,  resumed  the  stand  as  a  wit¬ 
ness  for  and  on  behalf  of  the  Petitioner,  having  been  previ¬ 
ously  duly  sworn,  and  testified  further,  as  follows : 
Redirect  Examination 
By  Mr.  Brill: 

Q.  Now,  Mr.  Ring,  I  want  to  direct  your  attention 

331  to  the  discussion  that  took  place  between  Mr.  Winn 
and  Mr.  Wiik  on  the  subject  of  the  subcontracts 

which  were  obtained  after  you  acquired  the  contract  on  the 
Camp  McCoy  job.  Mr.  Wiik  testified  that  if  you  had  had 
those — had  bids  from  those  subcontractors  whom  you  ac¬ 
tually  used  and  had  firm  bids  from  them  on  the  same  terms 
before  you  had  taken  the  job  you  would  have  used  those 
bids  in  determining  your  bid,  and  that  is,  of  course,  cor¬ 
rect?  A.  That  is  correct. 

Q.  Now,  1  want  to  ask  you,  Mr.  Ring,  before  you  bid 
this  particular  job  did  you  make  an  effort  to  obtain  as 
many  proposals  from  prospective  subcontractors  as  you 
could  get?  A.  We  did. 
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Q.  How  did  you  go  about  doing  that?  A.  First,  we 
mailed  cards — we  have  a  system,  a  national  system  of  dif¬ 
ferent  material  people  and  subcontractors  and  certain  ter¬ 
ritories  where  we  feel  they  will  bid  and  work.  We  mailed 
out  the  cards.  I  assume  we  mailed  them  and  gave  them 
about  eight  to  ten  days  notice  that  we  are  going  to  sub¬ 
mit  a  bid  on  such  a  date  at  a  place  where  the  bids  were  to 
be  taken. 

Q.  Let  me  stop  you  at  that  point.  What  is  and  what 
was  the  practice  at  that  time  with  respect  to  subcontractors 
— how  do  they  get  hold  of  the  plans  and  specifica- 

332  tions  so  as  to  enable  them  to  make  a  bid?  A.  At 
times  the  government  agency,  such  as  the  War  De¬ 
partment  or  the  Navy  Department  or  the  Procurement 
Division,  whatever  it  may  be,  they  post  plans  in  certain 
districts  for  the  builders  associations  or  chamber  of  com¬ 
merce  if  it  is  a  small  territory,  and  large  subcontractors 
and  such  obtain  their  own  plans  and  specifications. 

Q.  From  whom?  A.  From  the  government  agencies, 
but  of  course  we  do  not  know  which  ones  do  or  which  ones 
don’t. 

Q.  You  know  about  how  many  cards  you  sent  to  each  of 
the  prospective  subcontractors  or  material  people?  A. 
Well,  I  would  say  between  ten  and  fifteen  on  each  item. 

Q.  On  each  item,  ten  or  fifteen  different  concerns?  A. 
That  is  right. 

Q.  Now,  was  the  time  you  had  available  for  that  pur¬ 
pose  here  adequate  and  normal?  A.  Yes,  because  that  is 
a  mailing  list,  you  know.  It  doesn’t  interfere  with  the 
estimating.  The  girls  in  the  office,  or  Martin — 

Q.  The  time  was  normal?  A.  That  is  right. 

Q.  You  got  the  cards  out  in  the  normal  time  in  ad¬ 
vance  of  die  bidding?  A.  Yes,  sir,  to  my  best  recollection, 
of  course. 

333  Q.  Did  you  or  did  you  not  receive  responses  with 
firm  bids  as  to  each  item?  A.  In  some  cases  we 

did,  and  in  some  cases  I  wouldn’t  say  we  did. 
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Q.  Do  you  know  of  any  cases  in  which  you  didn’t?  A. 
Yes,  I  believe — 

Q.  Do  you  remember  that  you  didn’t?  A.  I  believe 
lumber  was  one. 

Q.  I  am  talking  about  subcontracts  now.  A.  Well,  I 
don’t — offhand  I  wouldn’t  remember  which  ones  they  were. 

Q.  I  see.  Now,  will  you  explain  to  the  Court  in  your 
own  way  how  it  is  possible — withdraw  that.  It  appears  al¬ 
ready  that  the  subcontracts  that  you  made  were  substantial¬ 
ly  lower  figures  than  the  figures  included  in  the  original 
bids.  Will  you  explain  to  the  Court  how  that  occurred,  in 
your  own  way?  A.  Yes,  sir.  For  instance,  one  instance, 
plumbing  and  heating. 

Q.  You  have  given  the  details.  I  know  you  have  gone 
into  each  item  and  explained  how  you  negotiated  a  lower 
price  and  I  don’t  want  to  go  into  that  again.  A.  All 
right,  okay. 

Q.  Is  it  a  fact  that  you  got  additional  bids  always 
334  after  a  contract  is  let  to  you?  A.  Yes. 

Q.  Beyond  what  you  got  originally?  A.  Yes, 
that  is  a  normal  thing.  It  always  has  occurred.  Where 
that  same  subcontractor  may  bid  with  another  contractor 
on  the  same  job  and  would  not  give  it  to  two  contractors 
and  he  would  only  give  it  to  one,  and  then  after  he  finds 
his  contractor,  the  one  he  bid  with,  was  not  the  low  bidder, 
or  successful  bidder,  then  he  turns  around  and  goes  up  to 
the  successful  bidder  and  offers  him  a  price  for  that  parti¬ 
cular  work  in  which  he  explains  he  was  sorry  he  didn’t  get 
a  chance  to  bid. 

Q.  That  is  common  practice?  A.  That  is  common 
practice. 

Q.  Some  subcontractors  play  favorites?  A.  That  is 
right. 

Q.  And  when  they  find  out  their  favorite  didn’t  get  it, 
get  the  job,  they  come  around  and  try  to  get  their  bid  in? 
A.  That  is  right,  and  by  that  time  they  also  know  their 
competitor  has  already  made  a  bid  too. 
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Q.  You  mean  they  found  out  what  the  other  competitor 
bid  on  it?  A.  That  is  right. 

Q.  Is  that  one  of  the  factors  which  enables  you  to  get 
a  better  bid  afterwards?  A.  Yes,  sir. 

335  Q.  Does  it  always  work  that  way?  A.  No,  it 
depends  on  the  time,  the  time  they  had  to  figure  the 

job  and  how  many  subcontractors  figured  that  particular 
work. 

Q.  Does  it  depend  on  market  conditions?  A.  Defi¬ 
nitely,  the  material,  and  how  much  the  subcontractors  have 
on  hand. 

Q.  Are  there  times  when  the  conditions  change  between 
the  time  the  original  bid  is  made  and  the  request  for  new 
sub-bids,  so  that  the  market  goes  up  and  you  can’t  get 
better  bids?  A.  That  is  right. 

Q.  You  have  seen  that?  A.  I  have  seen  it  happen  to 
the  government  where  they  took  bids,  rejected  them,  look¬ 
ing  for  a  better  price,  and  paid  more  afterwards. 

Q.  That  has  happened,  has  it?  A.  Yes,  sir. 

Q.  Then  I  take  it,  it  is  a  fair  statement  that  when  you 
bid  this  job — 

Mr.  Winn:  May  it  please  the  Court,  I  would  rather 
counsel  not  lead  the  witness. 

Mr.  Brill:  I  won’t  lead  him. 

Q.  Is  it  a  fact,  or  isn’t  it,  Mr.  Ring — 

The  Judge:  I  would  say  the  question  that  starts, 

336  ‘ 1  Isn ’t  it  a  fact,  or  is  it,  ’  ’  borders  leading.  However, 
I  will  hear  your  question. 

Mr.  Brill:  I  will  try  to  avoid  it.  It  is  done  so  often  it 
gets  to  be  a  habit.  I  won’t  do  it. 

The  Judge:  When  I  was  practicing  law  I  did  a  plenty 
of  it,  but  I  always  felt  it  weakened  me  every  time. 

Mr.  Brill:  I  think  there  is  a  better  way  to  do  it  and 
feel  we  can  do  it. 

Q.  Mr.  Ring,  at  the  time  you  put  in  your  bid  on  the 
Camp  McCoy  job,  did  you  have  any  knowledge  that  you 
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could  get  better  sub-bids  after  the  contract  was  awarded 
to  you  than  you  had  prior  to  that  time?  A.  No,  sir. 

Q.  Now,  with  respect  to  the  saving  that  you  accomp¬ 
lished,  you  have  indicated  some  of  the  factors  that  made 
them  possible.  Do  you  attribute  any  of  those  savings  to 
your  ability  as  a  trader,  or  negotiator?  A.  Yes,  I  would 
say  I  do. 

Q.  Do  you  believe  you  have  any  special  skill  in  that 
regard?  A.  Yes.  I  have  adopted  always  a  method  of 
keeping  subcontractors,  certain  subcontractors,  as  friend¬ 
ly  as  possible.  If  I  could  favor  them  with  certain  work  and 
ask  them  to  work  in  cooperation  with  us  and  also  just 
bid  with  us,  not  to  give  his  lowest  bid  to  anyone  else, 

337  now  those  various  people — there  are  a  lot  of  times 
we  get  a  job  and  although  they  may  not  figure  the 

job  first  they  feel  they  always  have  a  chance  to  bid  with 
us  after  we  get  the  job. 

Q.  Can  you  tell  us,  Mr.  Ring,  whether  or  not  there  is 
anything  which  your  organization  could  have  done  to  have 
improved  the  figures  on  the  bids  you  got  before  the  job  was 
let?  A.  Not  that  I  know  of. 

Q.  Did  you  exert  your  best  efforts  to  get  the  best  bids 
possible?  A.  Yes,  sir,  we  did. 

Q.  Did  you  have  ample  time  in  which  to  do  it?  A.  Yes. 

Q.  All  right.  Now,  I  made  a  note  here  that  I  was  to 
ask  you  about  the  explanation  with  regard  to  the  saving  of 
$41,585.00  in  the  plumbing  and  heating  item.  It  seems  to 
me  you  did  testify  somewhat  on  that  point?  A.  Yes,  that 
is  right. 

Q.  Did  you  cover  it  fully?  A.  To  the  best  of  my 
knowledge  I  think  I  did. 

Q.  I  think  you  did.  Now,  with  respect  to  the  air  heat¬ 
ing,  where  there  was  a  saving  of  $119,048.00,  did  you  tell  us 
fully  about  that  point?  A.  I  don’t  believe  I  did. 

Q.  I  didn’t  think  so.  Now,  tell  us  just  how  you  went 
about  getting  those  lower  bids  and  contracts  on  the 

338  heating  that  I  just  referred  to?  A.  The  fact  of  the 
matter  is  we  received  some  of  the  bids — I  think  it 
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was  on  the  telephone  with  one  or  two  subcontractors  we 
did  not  know  very  well  of  them  or  heard  of  them  because 
this  is  about  the  second  project  we  used  this  type  of 
heating. 

Q.  That  was  the  second  experience  yon  had  with  that 
type?  A.  That  is  right,  jnst  abont. 

Q.  All  right,  go  ahead.  A.  At  that  particular  time 
when  we  bid  the  job  we  weren’t  very  far  apart  between  the 
two  or  three  bidders  we  had. 

Q.  Let  me  see  if  I  understand.  The  bids  you  had  be¬ 
fore  you  bid  were  pretty  close  in  amounts?  A.  Very 
close. 

Q.  That  is  what  you  mean  by  not  far  apart,  approxi¬ 
mately  the  same?  A.  About  the  same,  yes. 

Q.  Were  you  acquainted  with  those  bidders?  A.  Not 
very  well,  no. 

Q.  Have  you  had  bids  from  them  before?  A.  From 
one  of  the  fellows  as  far  as  roofing  and  sheet  metal,  but 
not  on  warm  air. 

Q.  Had  either  one  worked  before  for  you?  A.  One 
did  on  the  small  postoffice  at  Waupacka  or 
339  Bloomington,  Wisconsin. 

Q.  Either  Bloomington  or  Waupacka,  Wiscon¬ 
sin?  A.  We  had  both. 

Q.  After  you  had  the  job  awarded  to  you  what  did  you 
do  with  respect  to  the  heating  item?  A.  There  was  a  firm 
just  formed — in  fact,  just  formed  the  two  of  them  together, 
the  Yale-Bryan  or  Bryan-Yale  Engineering  Company. 

Q.  The  Bryan-Yale  Engineering  Company?  A.  Yes, 
that  is  right. 

Q.  Just  organized,  consolidated?  A.  Consolidated 
together. 

Q.  And  how  did  you  become  acquainted  with  them?  A. 
Yale  engineer,  Gaussitz,  for  many  years.  He  used  to  work 
under  me,  oh,  maybe  roughly — I  believe  he  did  some  work 
for  me  in  1926. 
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Q.  At  the  postoffice  in  St.  Paul?  A.  No,  the  Minne¬ 
apolis  West  High  Auditorium. 

Q.  All  right.  A.  And  it  happens,  or  rather  at  that 
time,  I  think  they  were  trying  to  get  the  work  from  Madsen- 
Schumacher,  and  they  were  not  successful  in  getting  their 
work  and  they  come  in  the  office  and  made  the  offer  of  tak¬ 
ing  this  particular  work  without  the  —  leaving  out  the  mess 
hall  hoods. 

340  Q.  Mess  hall  hoods?  A.  Yes,  the  hoods  over 
the  ranges.  I  don’t  recall  whether  that  was  it,  but  it 

was  something  there  in  the  specifications  and  they  offered 
to  do  it  for  this  amount  of  money  and  we  checked  them 
back  and  we  asked  them  at  that  time  where  they  were  going 
to  buy  their  furnaces  because  they  weren’t  manufacturing 
them  themselves,  this  particular  furnace,  and  they  informed 
us  they  were  going  to  buy  them  from  the  Lennox  Furnace 
Company  and  we  checked  on  that  and  Lennox  said  they  had 
agreed  to  furnish  them  with  these  furnaces.  The  price 
seemed  to  be  quite  a  bit  of  saving  and  we  asked  them  to 
furnish  a  bond  or  otherwise  we  wouldn’t  consider  their  bid. 
I  told  them  that  and  that  was  the  deal.  They  furnished  the 
bond  and  we  accepted  their  bid. 

Q.  Now,  tell  us  why  didn’t  you  get  a  bid  from  them  in 
the  first  place?  A.  They  knew,  but  apparently  they  didn’t 
care  to  give  it  to  us. 

Q.  Had  they  been  requested  to  bid?  A.  I  wouldn’t 
know  that  either.  I  don’t  believe  we  even  knew  they  were 
doing  that  kind  of  work.  You  see,  actually  what  they  had 
done  they  installed  these  furnaces  and  the  duct  work. 

Q.  The  duct  work?  A.  The  duct  work,  so  the  furnaces 
would  bring  in  the  air  and  the  rest  was  bought  from 

341  another  —  from  the  Lennox  Furnace  Company  to  the 
best  of  my  recollection. 

Q.  All  right  now,  let’s  take  the  item  of  electric  wiring 
and  fixtures  on  which  there  was  a  saving  of  $25,848.00.  Did 
you  handle  that  work?  A.  Yes. 
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Q.  Now,  the  original  low  bid  was  $167,285.00.  A.  That 
is  right 

Q.  Do  you  know  how  many  bids  there  were  on  that  wir¬ 
ing  and  fixtures  originally?  A.  To  the  best  of  my  infor¬ 
mation  originally  I  think  there  was  three  or  four. 

Q.  Three  or  four.  And  did  the  parties  to  whom  you  let 
the  work  bid  originally,  or  was  that  a  new  bidder?  A. 
That  was  a  new  bidder. 

Q.  You  found  that  bidder?  A.  We  had  been  receiving 
bids  from  that  firm  quite  frequently. 

Q.,  Their  bid  didn’t  come  in —  A.  I  don’t  believe  they 
did  the  job  and  if  they  did  maybe  it  was  someone  else,  but 
they  didn’t  give  up  the  bid  on  that  particular  —  however, 
we  had  another  one. 

Q.  Did  you  get  a  bid  or  did  you  negotiate  a  price?  A. 
With  the  Sterling  Electrical  Company  you  are  referring  to? 

Q.  Yes.  A.  We  negotiated  a  price. 

342  Q.  You  negotiated  it?  A.  I  did. 

Q.  Give  us  a  brief  statement  as  to  how  you  pro¬ 
ceeded  to  negotiate  that  figure  —  how  did  you  go  about  it? 
A.  The  first  thing  we  take  the  bids  we  may  have  on  hand 
and  go  over  the  particular  job,  the  amount  of  the  job,  and 
then  we  check  on  the  qualifications  of  the  sub-bidder,  his 
finances. 

Q. ,  You  don’t  understand.  You  say  you  negotiated  with 
the  Sterling  Electrical  Company  to  get  this  low  figure.  A. 
Oh,  pardon  me. 

Q.  Did  you?  A.  Yes. 

Q.  Proceed.  You  personally  did  that?  A.  That  is 
right. 

Q.  With  whom  did  you  negotiate?  A.  A  fellow  by  the 
name  of  Peterson.  Mr.  Wiik,  when  the  first  —  when  Ster¬ 
ling  Electric  first  submitted  their  bid  to  us  what  they  will 
do  the  job  for,  the  first  thing  I  turned  it  over  to  Mr.  Wiik 
to  check  the  item  to  see  if  their  bid  or  their  proposal  cov¬ 
ered  all  the  items  and  specifications. 
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Q.  Yes.  A.  Mr.  Wiik  got  through  checking  and 

343  gave  me  the  items  that  were  covered  or  were  stricken 
according  to  the  plans  and  specifications,  and  he  in¬ 
formed  me  of  that. 

Q.  You  first  verify  that?  A.  Verify  it,  and  I  get  in 
and  make  an  offer  and  they  may  ask  so  much  and  they  make 
an  offer,  and  if  it’s  accepted,  all  right. 

Q.  You  mean  it  is  a  matter  of  haggling?  A.  That  is 
right. 

Q.  Have  you  done  business  with  them  before?  A.  No. 

Q.  The  first  job  you  ever  had  with  the  Sterling  Electric 
was  this  one?  A.  I  believe  it  was. 

Q.  Let’s  take  the  next  item,  the  brick  and  tile  parti¬ 
tions.  Originally  estimated  at  $229,500.00  and  finally  let 
for  $167,500.00  or  a  saving  of  sixty-two  thousand  dollars. 
Did  you  handle  the  letting  of  that  work?  A.  Yes,  sir. 

Q.  In  letting  that  work  did  you  guarantee  the  cost  of 
material  and  furnish  it?  A.  That  is  right,  and  also  the 
quantities. 

Q.  So  all  the  bidder  had  to  speculate  on  was  the  cost  of 
the  labor?  A.  That  is  right. 

344  Q.  Did  you  let  that  to  one  subcontractor?  A.  Yes. 

Q.  Who  was  that?  A.  Southern  Fire  Proofing 
Company. 

Q.  Southern  Fire  Proofing  Company  had  done  business 
with  you  before?  A.  Yes,  sir. 

Q.  What  are  the  factors  there  that  helped  to  reduce  that 
price,  if  any?  A.  The  first  thing  was  after  it  was  known 
we  were  the  low  bidder  and  also  who  the  job  was  awarded 
to,  the  president  of  the  Southern  Fire  Proofing  Company 
was  in  New  York  negotiating  for  another  job  which  was  let 
somewheres  in  Alabama,  I  believe,  I  have  forgotten  the 
exact  name. 

Q.  It  isn’t  important.  A.  I  called  at  his  office  at  Cin¬ 
cinnati  and  they  told  me  where  he  was  stopping  in  New 
York. 
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Q.  All  right.  A.  So  I  called  him  at  New  York  and 
told  him  we  are  the  —  the  job  had  been  awarded  to  ns  and 
I  would  like  very  much  to  have  him  work  with  us  if  it  is  pos¬ 
sible,  but  we  would  have  to  do  this  in  a  very  short  time  be¬ 
cause  there  is  no  time.  Well,  they  at  first  wasn’t  quite 
interested  and  he  said  he  would  let  me  knew  be¬ 
cause  he  was  negotiating  a  job  and  if  he  happens  to  get 
that  particular  work  he  will  not  be  able  to  handle  it  for 
at  least  three  or  four  months.  By  that  time  I  in- 

345  formed  him  this  job  has  to  be  completed  as  well. 
However,  he  called  me  back  and  informed  us  he  is 

sending  a  man  to  Minneapolis  to  look  over  the  job  and  see 
what  this  man  thinks  about  handling  it,  that  was  one  of 
their  engineers.  He  flew  down  here  —  I  think  it  was  the 
next  day  he  was  in  our  office.  We  gave  him  a  set  of  the 
plans  and  specifications  and  he  looked  them  over  in  order  to 
be  able  to  arrive  at  a  price  per  thousand  on  lumber,  or  for 
the  labor,  provided  we  guarantee  the  quantity;  and  he  will 
check  out  the  same  time  he  is  through  with  the  work,  which 
he  did.  His  man  called  him  at  New  York  and  told  him  what 
he  thinks  the  work,  the  labor  should  be  accepted  for  or  con¬ 
tracted  for  with  it  in  mind  that  we  guarantee  the  quantities, 
and  also  the  types  of  the  material ;  and  that  was  the  —  that 
was  that  for  that  much ;  and  the  next  thing  I  made  an  ap¬ 
pointment  to  meet  in  Chicago  and  we  will  go  over  this,  en¬ 
tering  on  a  contract  between  Ring  Construction  Corpora¬ 
tion  and  Southern  Fire  Proofing  Company. 

Q.  Did  you  meet  at  Chicago?  A.  Yes,  sir. 

Q.  And  ended  up  with  this  figure  of  $167,500.00?  A. 
That  is  right.  They  were  at  that  time  about  getting 
through  or  still  had  some  of  the  work  one  of  our  other  jobs 
at  Marion,  Illinois. 

Q.  You  heard  the  testimony  of  Mr.  Ganley,  Mr.  Ring, 
as  to  the  weather  conditions  on  the  job.  Was  that 

346  correct?  Was  it  an  unusually  small  amount  of  rain¬ 
fall?  A.  That  is  right,  except  for  the  first  couple 
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of  weeks.  Sometimes  it  rained  a  day  or  two  without  stop¬ 
ping. 

Q.  Was  that  a  windfall  which  enabled  yon  to  keep  the 
costs  down  and  get  through  in  time?  A.  Yes,  sir,  very 
much  so. 

Q.  Suppose  the  rainfall  had  been  abnormal?  A.  It 
would  have  been  just  too  bad  for  us. 

Q.  It  would  have  been  just  too  bad  for  you?  A.  That 
is  right. 

The  Judge:  You  have  a  question  and  answer  there, 
counsel,  of  the  nature  I  never  like  to  run  into  in  a  record 
because  it  isn’t  fair  to  whomever  it  falls  on.  His  answer 
was,  except  for  the  first  two  weeks.  It  might  have  rained 
for  two  days  at  a  time.  I  see  what  he  meant,  but  he  really 
said,  if  anything,  what  he  didn’t  mean.  In  other  words,  it 
gives  the  impression  on  the  cold  record  it  rained  two  days 
at  a  time  except  during  that  first  two  weeks. 

Mr.  Brill :  Thank  you. 

Q.  What  did  you  mean  by  that?  A.  I  mean  the  first 
two  weeks,  once  it  started  to  rain,  it  rained  two  days  con¬ 
stantly  without  stopping. 

Q.  That  is,  only  during  the  first  two  weeks?  A.  That 
is  only  during  the  first  two  weeks. 

347  Q.  How  was  it  after  that?  A.  After  that  most 
of  the  time  I  would  say  it  was  the  best  weather  we 
ever  encountered  except  nights  we  used  to  get  some  rain 
which  didn’t  amount  to  anything. 

Mr.  Brill :  I  think  that  is  all. 

Becross  Examination 
By  Mr.  Winn : 

Q.  Mr.  Ring,  you  testified  as  to  some  subcontracting 
items  you  received  no  bids  at  all  prior  to  the  time  you  filed 
your  general  bid  although  you  requested  them,  is  that  cor¬ 
rect?  A.  To  the  best  of  my  information,  I  believe,  yes. 

Q.  And  others  —  A.  Bona  fide  bids,  I  meant  to  say. 
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Q.  That  is,  from  people  from  whom  you  had  requested 
proposals,  is  that  right?  A.  That  is  right. 

Q.  All  others  you  received  two  or  three  bids  each?  A. 
That  is  right. 

Q.  You  also  testified  that  you  had  a  card  system  by 
which  you  had  solicited  sub  bids  or  proposals  from  many 
subcontractors,  is  that  true?  A.  That  is  right. 

Q.  And  you  testified  ten  or  fifteen  subcontractors  on 
each  subcontract  project,  is  that  right?  A.  To  the  best  of 
my  information  on  some  items  there  was  ten  or  fifteen  dif¬ 
ferent  parts. 

348  Q.  And  the  most  you  received  was  two  or  three? 
A.  In  some  instances  we  haven’t  received  any. 

Mr.  Brill:  He  asked  you  as  to  the  most  you  got  in  any 
instance.  A.  I  believe  two  or  three. 

Mr.  Brill:  That  is  the  most  you  got? 

The  Witness:  I  believe  so. 

Q.  Now,  did  these  subcontractors  who  gave  you  this 
saving  fall  in  the  category,  in  any  instance,  of  friends  of 
yours  who  knew  that  they  would  always  have  a  chance  to 
bid  with  you  on  a  job  even  after  you  had  been  awarded  it. 
A.  I  wouldn’t  say  they  knew  they  would  have  a  chance 
with  us  alone.  I  would  say  they  knew  we  would  favor  them 
if  they  gave  us  the  right  bid.  They  might  also  have  other 
contractors  the  same  way. 

Q.  Were  any  of  the  subcontractors  which  furnished  the 
material,  the  material  and  labor,  or  labor  on  this  job  in  that 
category?  A.  Not  necessarily.  We  may  have  —  some¬ 
times  we  take  and  break  it  down  — 

Mr.  Brill :  Listen  to  his  question  and  get  it  right. 

Mr.  Winn:  Read  the  question. 

(Whereupon  the  reporter  read  the  question  as  re¬ 
corded.) 

The  Judge:  If  you  don’t  understand  the  ques- 

349  tion,  Mr.  Witness,  ask  for  further  clarification. 

Mr.  Brill:  Do  you  understand  it? 
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The  Witness :  I  believe,  to  the  best  of  my  knowledge,  I 
understand  what  he  means,  but  I  don’t  know  what  he  is 
driving  at. 

Mr.  Winn :  Withdraw  the  question. 

Q.  You  testified  there  was  a  group  of  contractors  hand¬ 
ling  subcontract  work.  A.  Yes. 

Q.  With  whom  you  had  cultivated  friendly  relations? 
A.  That  is  right,  that  is  right. 

Q.  Now,  were  any  of  those  subcontractors  with  whom 
you  had  cultivated  friendly  relations  who  were  subcontrac¬ 
tors  for  you  on  the  Camp  McCoy  job?  A.  Yes,  sir. 

Q.  Tell  me  one?  A.  Sir? 

Q.  Tell  me  the  name  of  one  of  them?  A.  You  take 
Causey  Decorating  Company  of  Pittsburgh  — 

Q.  C-A-U-S-E-Y?  Is  that  right?  A.  That  is  right. 

Q.  What  were  they  subcontractors  for?  A.  Painting. 

Q.  Are  they  the  ones  who  finished  this  painting  for 
which  you  had  estimated  $129,029.00,  for  $91,496.00?  A. 

That  is  right. 

350  Q.  Did  the  Causey  Company  furnish  you  with  a 
proposal  for  painting  on  this  job  prior  to  the  time 
that  you  had  made  your  general  bid?  A.  No,  sir. 

Q.  Did  you  ask  them  for  one?  A.  To  the  best  of  my 
knowledge,  I  think  we  did. 

Q.  They  fall  into  that  group  you  testified  didn’t  bother 
to  give  you  a  bid  ahead  of  the  time  because  they  knew  they 
had  a  chance  afterward?  A.  They  may  have  figured  on 
the  work. 

Q.  You  testified  a  little  while  ago  you  had  this  group 
that  you  had  cultivated  that  you  knew  would  always  have 
a  chance  of  a  job  even  though  they  hadn’t  bid  on  it  at  the 
time  before  you  gave  the  general  bid?  A.  That  is  right. 

Q.  Were  there  any  others  in  that  category?  A.  You 
take  Attel  and  Franz  — 

Q.  Who  is  that?  A.  Attel  and  Franz. 

Q.  What  sort  of  work  do  they  do?  A.  Sheet  metal 
work,  roofing  and  asbestos. 


238 


Q.  i  Is  that  the  firm  that  furnished  the  sheet  metal  work 
which  represents  $86,470.00,  which  contract  you  let  after 
you  had  split  the  $229,000.00  estimate  for  sheet  metal 

351  and  roofing  in  half?  A.  That  is  right. 

Mr.  Brill:  Just  a  moment,  if  the  Court  please.  I 
object  to  that  as  an  incorrect  statement  of  what  the  record 
shows.  Attel  and  Franz  never  bid  on  the  combined  items 
at  all. 

Mr.  Winn:  I  didn’t  ask  him  whether  they  did  or  not 

Mr.  Brill :  Your  question  implies  they  bid  on  the  final 
bid  on  the  same  basis  as  the  original,  the  two  separate 
items  entirely. 

Mr.  Winn :  I  will  withdraw  the  question. 

Q.  i  When  you  estimated  sheet  metal  and  roofing  for  the 
purpose  of  preparing  the  general  bid,  you  lumped  them 
both  together,  is  that  right,  Mr.  Ring?  A.  I  assumed  they 
were.  I  don’t  remember  offhand  now. 

Q.  If  the  record  shows  you  did,  you  did,  is  that  correct? 
A.  That  is  correct. 

Q.  And  if  the  record  shows  your  estimate  for  the  total 
of  sheet  metal  and  roofing  was  $239,100.00  that  is  correct, 
too,  isn’t  it?  A.  That  is  right. 

Q.  Now,  when  it  came  time  to  actually  let  the  subcon¬ 
tracts  for  sheet  metal  and  roofing  you  separated  it  into  two 
and  let  the  sheet  metal  work  to  one  and  the  roofing  to  an¬ 
other,  is  that  correct?  A.  That  is  correct. 

352  Q.  And  as  a  result  of  subletting  it  to  two  groups 
in  that  wa  yyou  saved  $42,845.00  on  the  $239,100.00 

estimate,  is  that  correct?  A.  Whatever  the  figures  show 
that  is  correct. 

Q.  And  Attel  and  Franz  was  the  concern  to  whom  you 
let  the  sheet  metal  part  of  that  contract  for  $86,470.00  is 
that  correct?  A.  That  is  correct. 

Q.  Did  Attel  and  Franz  bid  on  either  the  sheet  metal 
and  roofing  or  sheet  metal  or  roofing  before  you  submitted 
your  general  bid?  A.  I  believe  they  had  a  bid  for  each 
item. 
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Q.  Was  their  bid  for  sheet  metal  the  same  as  the  con¬ 
tract  with  which  you  subsequently  entered  into  with  them 
was?  A.  I  don’t  remember.  I  wouldn’t  attempt  to  say 
it  was  or  wasn’t  at  this  time. 

Q.  Any  other  subcontractors  in  this  category? 

Mr.  Brill:  You  mean  in  the  same  class?  He  doesn’t 
know  what  category  means. 

Q.  The  same  friendly  class  we  discussed?  A.  We  asked 
Katz,  Kuther  &  Price  Company  to  give  us  a  bid  on  the 
plumbing  and  heating,  and  their  time  was  very  short  and 
they  didn’t  have  the  bid  ready  for  the  bidding  until  the  next 
day  after  the  letting  was  let. 

Q.  You  testified  that  there  was  plenty  of  time  to 
353  get  these  sub-bids  in,  didn’t  you,  Mr.  Ring?  A.  As 
far  as  we  were  concerned,  yes,  sir. 

Q.  Was  there  plenty  of  time  for  the  subcontractors  to 
prepare  their  bids  and  get  them  to  you?  A.  That  I 
wouldn’t  know,  sir.  They  handle  their  business. 

Q.  When  did  you  send  out  the  request  for  sub-bids?  A. 
As  I  stated  before  it  was  our  customary  way  when  we  re¬ 
ceived  a  set  of  plans  and  specifications  — 

Mr.  Brill:  He  just  asked  you  when.  It  doesn’t  require 
a  speech.  A.  I  don’t  know,  sir. 

Q.  How  many  days  before  the  day,  or  the  date,  which 
you  were  to  submit  your  bid  did  you  request  sub-bids?  A. 
I  wouldn’t  be  in  a  position  to  state. 

Q.  How  do  you  know  there  was  plenty  of  time?  A. 
According  to  the  plans  we  received  —  our  plans  was,  were 
received  in  our  office  the  10th  of  March. 

Q.  How  long  after  you  received  the  plans  did  you  re¬ 
quest  sub-bids?  A.  Most  likely  the  next  two  or  three 
days. 

Q.  When  was  the  general  bid  to  be  filed?  A.  On  the 
26th. 

Q.  Your  testimony  is  that  to  the  best  of  your  informa¬ 
tion  you  requested  sub-bids  on  the  12th  or  13th  of 
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354  March,  is  that  correct?  A.  To  the  best  of  my  recol¬ 
lection,  yes. 

Q.  And  your  general  bid  had  to  be  filed  on  the  26th  of 
March?  A.  That  is  right. 

Q.  Did  yon  furnish  the  subcontractors  with  plans  and 
specifications  from  which  they  could  take  off  quantities  and 
figure  their  bids?  A.  No,  we  don’t. 

Q.  You  depended  on  them  to  get  their  information  as 
best  they  might  from  the  usually  accepted  sources  of  such 
information?  A.  The  customary  way. 

Q.  Mr.  Ring,  isn’t  it  a  fact  that  subcontractors  do  not 
like  to  give  bids  to  you  and  to  your  Ring  Construction 
Corporation  prior  to  the  letting  of  a  general  contract  be¬ 
cause  of  your  known  practice  of  haggling  the  subcontrac¬ 
tors  after  you  get  the  bid?  A.  That  isn’t  true. 

Q.  It  is  not  true?  A.  No,  sir. 

Q.  They  have  no  objection  to  giving  you  the  bid?  A. 
No,  sir. 

Q.  Even  though  you  tell  the  competitors  how 

355  much  they  bid?  A.  That  is  not  our  practice,  sir. 

Q.  When  you  haggle  with  a  man  over  a  bid  you 
are  trying  to  get  him  to  reduce  it,  aren’t  you?  A.  The 
man  has  to  make  his  own  bid  without  me  telling  him  the 
bid  we  have. 

Q.  Didn’t  you  just  tell  us  you  make  a  counter  offer 
when  he  make  a  bid  to  you?  A.  That  doesn’t  mean  I  am 
telling  the  other  fellow’s  bid. 

Q.  Don’t  you  tell  you  have  a  bid  lower  than  his?  A. 
No,  sir. 

Q.  You  never  told  a  subcontractor  that?  A.  No,  sir. 

Q.  You  never  went  to  him  and  say,  “I  would  like  to  give 
you  this  job  but  I  have  a  bid  lower  than  yours”?  A.  I 
wouldn’t  know  the  particular  language  I  use  at  the  time  — 
you  are  trying  to  make  me  do  — 

Q.  In  practice  wouldn’t  you  tell  him  you  had  a  bid 
lower  than  his  and  you  would  give  him  the  job  if  he  met  the 
lower  bid?  A.  No,  sir. 
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Q.  What  was  the  basis  of  your  —  A.  I  merely  ask  if 
he  wants  to  give  us  a  bid. 

Q.  He  then  gives  you  a  bid?  A.  And  he  may  be  low 
without  asking  the  man. 

356  Q.  And  you  drop  the  matter  right  then  and 
there?  A.  It  all  depends  on  the  circumstances. 

Q.  What  do  you  mean  by  “haggle”?  A.  I  didn’t  use 
the  word  haggle. 

Q.  You  did  use  the  word  haggle,  and  I  want  to  know 
what  you  mean  by  it?  A.  I  did  not,  I  beg  your  pardon. 

Q.  Your  counsel  used  it  and  you  agreed  with  him.  What 
do  you  mean  by  “haggle”?  A.  I  don’t  know  what  you 
mean  by  “haggle.”  Perhaps  bargaining,  that  is  what  he 
meant. 

Q.  What  do  you  mean  by  bargaining?  A.  That  is 
what  you  just  said  awhile  ago.  Bargaining,  you  offer  a 
fellow  —  a  man  comes  in  who  wants  one  thousand  dollars 
and  you  offer  him  eight  hundred  or  nine  hundred  and  he 
may  not  accept  the  one  thousand  because  you  know  he 
couldn’t  perform  the  job  for  that  particular  price.  Many 
times  we  have  told  subcontractors  to  go  and  refigure  their 
job. 

Q.  Haven’t  you  also  gone  to  a  potential  subcontractor 
who  made  you  a  proposal  and  ask  him  to  lower  his  bid?  A. 
It  depends  on  the  circumstances.  If  we  thought  he  was 
high  we  asked  him  to  do  that,  yes. 

Q.  Didn’t  you  do  that  in  the  case  of  the  Camp  McCoy 
job?  A.  In  some  instances  we  did. 

357  Mr.  Winn:  That  is  all. 

Mr.  Brill :  Just  a  second,  Mr.  Ring. 

Redirect  Examination 
By  Mr.  Brill: 

Q.  Did  Causey  Decorating  Company  furnish  a  bid  on 
this  job  before  you  put  your  bid  in  on  this  job?  A.  He 
did  not. 
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Q.  Did  Attel  and  Franz!  A.  Yes,  sir,  I  believe. 

Mr.  Brill:  That  is  all 

(Witness  excused.) 

The  Judge :  Call  your  next  witness. 

Mr.  Brill:  I  am  afraid,  your  Honor,  I  have  run  out  of 
ammunition. 

The  Judge:  I  realize  it  is  hard  to  get  witnesses  on  Sat¬ 
urday  afternoon. 

Mr.  Brill :  I  had  one  man  all  lined  up  for  Saturday  and 
I  didn’t  say  afternoon,  and  when  I  called  him  this  noon,  he 
was  gone.  I  suppose  he  took  it  for  granted  he  couldn’t  be 
expected  to  be  in  court  on  Saturday  afternoon.  It  is  so 
unusual  here. 

The  Judge :  It  is  rather  well  for  your  next  case  before 
the  other  judge  that  I  am  sitting  here,  I  would  think. 

Mr.  Brill:  Yes,  that  is  true.  I  am  not  criticizing  your 
Honor.  I  am  appreciating  the  effort  your  Honor  is 
358  put  to  to  help  get  through. 

The  Judge :  When  we  recess  we  will  recess  until 
9 :3Q  Monday  morning.  In  stating  we  would  work  late  I  did 
not  intend  to  state  we  would  work  after  dinner.  The  night 
work  ruins  everybody.  I  would  say,  roughly  speaking,  we 
wouldn’t  work  past  six  o’clock,  and  when  I  have  finished 
this  matter  I  will  leave  for  Milwaukee  so  there  will  be 
nothing  whatever  you  can  take  in  Washington.  I  wouldn’t 
mind  of  course  picking  up  some  tag  ends  of  this  matter  in 
Washington  when  you  take  the  evidence  on  the  constitu¬ 
tionality,  if  necessary,  but  so  far  as  here  is  concerned  we 
will  finish  Monday  night,  as  far  as  I  am  concerned.  If  it 
should  transpire  that  you  could  take  —  finish  up  Tuesday 
morning,  but  I  understand  you  can’t  because  of  the  other 
case. 

Mr.  Brill:  I  don’t  say  that.  I  am  of  this  opinion,  the 
opinion  that  Judge  Norby,  if  necessary,  will  wait  until  two 
o’clock  on  Tuesday  for  me.  I  hope  to  be  in  a  position 
where  I  don’t  have  to  ask  him  that  favor  because  I  am  sure 
my  opposing  counsel  will  not  like  it.  We  are  in  this  un- 
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usual  situation  that  Judge  Norby  must  complete  the  case 
during  that  week  and  I  have  set  the  beginning  of  the  week 
on  the  idea  that  we  could  complete  it. 

The  Judge:  Let’s  finish  this  matter  Monday  evening 
because  it  may  be  I  would  want  to  take  the  night  train  to 
Milwaukee  instead  of  waiting  until  the  next  afternoon. 

Mr.  Brill :  I  think  it  is  very  reasonable  to  believe 

359  we  can  do  it. 

Mr.  Winn:  May  I  ask  what  time  counsel  for  the 
Petitioner  expects  to  rest  Monday? 

Mr.  Brill:  Well,  I  do  know  I  can’t  finish  Monday  morn¬ 
ing. 

The  Judge:  Very  well,  we  will  stand  recessed  until 
Monday  morning  at  nine  o’clock. 

(Whereupon  at  4  o’clock  p.  m.,  June  1, 1946,  the  hearing 
was  adjourned  to  9 :30  o’clock  a.  m.,  June  3, 1946.) 

360  The  hearing  reconvened  pursuant  to  adjournment 
in  Court  Room  No.  3,  Federal  Courts  Building,  St. 

Paul,  Minnesota,  on  the  3rd  day  of  June,  1946,  at  9:30 
o’clock  A.  M. 

Mr.  Brill :  If  the  Court  please,  counsel  and  I  have  just 
agreed  to  another  matter  or  two  which  will  save  time  and  I 
would  like  to  state  it  for  the  record  with  counsel’s  consent. 

Parties  agree  that  the  Petitioner  at  all  steps  of  the  pro¬ 
ceeding  protested  at  being  required  to  participate  in  rene¬ 
gotiation  proceedings. 

Secondly,  that  the  unilateral  determination  was  dated 
December  20,  1943,  and  mailed  on  that  date  to  the  Peti¬ 
tioner,  and  that  the  unilateral  determination,  set  forth  in 
our  petition,  is  a  true  and  correct  copy  of  that  unilateral 
determination. 

Third,  that  the  copy  of  the  communication  from  the  In¬ 
ternal  Revenue  agent  in  charge  dated  February  11,  1944, 
to  Lieutenant  Colonel  G.  B.  Coit,  Chief,  Renegotiation 
Branch,  is  a  true  and  correct  copy  of  the  original  of  that 
communication  that  has  to  do  with  the  matter  of  taxes, 
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which  document,  which  I  just  referred  to,  is  attached  to  our 
petition. 

Now,  how  about  the  Wisconsin  taxes? 

Mr.  Winn:  I  don’t  think  we  are  in  any  accord  on  that. 
Yon  have  a  stipulation  on  them  which  more  or  less  leaves 
the  matter  up  in  the  air. 

Mr.  Brill :  I  mean  the  amount  we  paid. 

361  Mr.  Winn :  You  are  going  to  get  a  refund  on  it 
in  accordance  with  the  stipulation. 

Mr.  Brill:  Is  that  stipulation  in  the  record? 

Mr.  Winn:  No. 

Mr.  Brill :  I  will  see  if  I  can  frame  it. 

Mr.  Winn:  Don’t  let’s  do  it  now. 

The  Judge:  Before  you  pass  away  from  the  two  ex¬ 
hibits  you  just  referred  to  that  are  attached  to  the  petition, 
now,  do  you  intend  by  this  stipulation  to  agree  that  those 
are  in  evidence? 

Mr.  Brill :  That  is  right. 

The  Judge :  Just  because  they  are  attached  to  the  peti¬ 
tion  doesn’t  mean  they  should  be  put  in  evidence. 

Mr.  Brill:  We  will  agree  they  should  be  in  evidence. 
The  Judge:  I  wanted  to  be  definite  about  that.  The 
date  of  the  beginning  of  the  contract,  which  is  prior  to 
April  8,  1942,  and  the  date  of  the  completion  is  in  the 
record? 

Mr.  Brill :  That  is  right. 

The  Judge :  All  right. 

Mr.  Winn :  May  it  please  the  Court,  I  would  like  to  ask 
Mr.  Ring  a  few  questions  on  cross-examination. 

The  J udge :  Very  well. 

Whereupon 

Morris  J.  Ring 

resumed  the  stand  as  a  witness  for  and  on  behalf  of 

362  the  Petitioner  having  been  previously  duly  sworn, 
and  testified  further,  as  follows : 
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Recross  Examination 
By  Mr.  Winn: 

Q.  Mr.  Ring,  yon  have  previously  testified  that  Mt. 
Wiik  was  not  a  stockholder  and  is  not  a  stockholder  in  the 
Ring  Construction  Corporation,  that  is  true,  is  it  not?  A. 
That  is  correct. 

Q.  He  is  vice-president  of  the  Ring  Construction  Cor¬ 
poration,  however,  is  he  not?  A.  Yes,  sir. 

Q.  And  he  was  in  1942?  A.  Yes,  sir. 

Q.  When  did  he  become  vice-president  of  the  Ring  Con¬ 
struction  Corporation?  A.  I  don’t  remember  the  date, 
sir. 

Q.  Can  you  tell  us  approximately?  A.  To  the  best  of 
my  information  it  would  be  about  1930. 

Q.  You  testified  that  Mr.  Floyd  is  not  a  stockholder? 
A.  That  is  correct. 

Q.  He  has  a  position  with  the  corporation,  however, 
does  he  not?  A.  Not  that  I  know  of  —  he  is  an  estimator, 
or  he  is  an  employee  of  the  corporation. 

Q.  Isn’t  he  listed  as  an  officer  of  the  corporation, 
363  and  isn’t  his  title,  “Superintendent  and  Project 
Manager”?  A.  Yes,  he  is  an  employee,  yes. 

Q.  Now,  Mr.  Ring,  the  bids  were  submitted  for  this 
work  at  Camp  McCoy  were  submitted  as  separate  bids,  that 
is,  one  bid  for  Area  C  and  another  Area  E,  weren’t  they? 
A.  That  is  right. 

Q.  Did  you  have  any  competition  on  the  bids  submitted 
by  you  for  Area  E  ?  A.  I  don ’t  think  so. 

Q.  Nobody  else  submitted  a  bid  on  Area  E?  A.  No, 
sir,  not  that  I  know  of. 

Q.  You  did,  however,  have  one  — 

Mr.  Brill:  Did  you  get  the  answer,  Mr.  Reporter? 

(Whereupon  the  reporter  read  the  answer  as  recorded.) 

Q.  Were  there  —  were  you  there  when  the  bids  were 
read,  Mr.  Ring?  A.  That  is  right. 

Q.  Were  any  bids  other  than  yours  read?  A.  No, 
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there  wasn’t  read,  but  there  is  always  a  possibility  of  re¬ 
ceiving  bids  by  mail. 

Q.  Don’t  the  bids  have  to  be  received  prior  to  the  time 
they  are  opened?  A.  No,  sir.  The  ruling  of  the  govern¬ 
ment  is  that  a  bid  could  be  mailed  out  in  time  and  it  doesn’t 
i  to  arrive  until  two  or  three  days  later  and  still,  if  it 

364  is  shown  by  the  postmark  it  is  mailed  in  time,  in  suffi¬ 
cient  time  to  be  delivered  or  the  mail  was  held  up  or 

delayed  in  the  mail,  the  bid  would  be  considered  given  all 
the  consideration  entitled  to  it. 

Q.  Did  anybody  in  the  War  Department  tell  you  any 
such  bid  was  subsequently  received?  A.  No,  sir. 

Q.  Don’t  you  as  a  fact  know  such  a  bid  was  subse¬ 
quently  received  on  Area  E?  A.  I  couldn’t  state  whether 
or  not  it  is  a  fact  or  not  a  fact  because  all  I  say  is  —  I  don’t 
know. 

Q.  On  Area  C  there  was  one  other  bid,  is  that  right?  A. 
That  is  right. 

Q.  Did  you  have  any  competition  in  connection  with  the 
so-called  WAC  contract,  that  is,  W-1088  eng  1342,  which 
was  entered  into  subsequently? 

Mr.  Brill :  J ust  a  moment.  Do  you  mean  any  other  bid? 
Competition  is  always  — 

Mr.  Winn :  I  think  if  you  will  recall  the  testimony,  Mr. 
Brill,  I  think  you  will  recall  there  was  no  bid  submitted. 
That  was  a  negotiation  contract. 

Mr.  Brill :  If  you  will  ask  the  question  that  way  I  have 
no  objection. 

Mr.  Winn :  I  withdraw  the  question. 

Q.  The  WAC  contract,  W-1088  eng  1542,  was  a 

365  negotiation  contract?  A.  No,  we  submitted  a  bid. 

Q.  Was  any  other  bid  submitted?  A.  To  the 
best  of  my  knowledge  yes  —  I  wasn’t  there. 

Q.  What  makes  you  say  yes?  A.  Because  I  was  in¬ 
formed  there  were  two  or  three  other  bids  other  than  our 
bid  and  we  were  the  low  bidder  by  ten  or  fifteen  thousand 
dollars. 
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Q.  When  did  your  son,  Martin,  go  to  the  Army  in  1942, 
Mr.  Ring?  A.  On  or  about  July  1st. 

Q.  When  did  you  finish  the  work  under  a  contract  W- 
1088  eng  1638,  the  big  contract?  A.  Referring  to  Area  C ? 

Q.  C  and  E.  A.  C  and  E? 

Q.  They  both  were  the  same  contract.  I  am  excluding 
now  only  the  WAC  contract,  Mr.  Ring.  A.  Sometime  in 
the  fall  of  1942,  the  exact  date  I  would  have  to  check  the 
records. 

Q.  Did  you  finish  it  within  the  one  hundred  eighty  days? 
A.  I  believe  we  did. 

Q.  Then  it  would  be  approximately  one  hundred  eighty 
days  from  sometime  in  April,  when  you  started  work,  is 
that  correct?  A.  That  is  right. 

366  Q.  When  did  you  finish  the  work  under  the  WAC 
contract?  A.  The  WAC  contract  was  not  awarded 

to  us. 

Mr.  Brill:  When  was  it  finished?  A.  I  believe  some¬ 
time  before  January  1st,  of  1943,  during  December,  to  my 
best  recollection. 

Q.  You  testified  that  you  were  president  of  the  Ring 
Construction  Corporation?  A.  I  am. 

Q.  What  is  your  salary  as  president  of  the  Ring  Con¬ 
struction  Corporation?  A.  Thirty-five  thousand  dollars 
a  year. 

The  Judge:  You  are  referring  to  the  present  time,  or 
1942? 

Q.  What  was  —  is  that  the  present  time,  Mr.  Ring?  A. 
No. 

Q.  Is  that  1942?  A.  1942, 1941,  and  so  forth,  prior. 

Q.  In  1942  your  salary  was  forty-five  thousand  dollars 
a  year  as  president  of  the  corporation?  A.  That  is  right 

Mr.  Winn :  I  have  no  further  questions. 

Redirect  Examination 
By  Mr.  Brill: 

Q.  Just  one  question,  Mr.  Ring.  Regarding  government 
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invitations  to  bid,  are  you  fairly  familiar  with  the 

367  way  those  invitations  come  out?  A.  Yes,  sir. 

Q.  Is  it  or  is  it  not  a  fact  that  all  government 
invitations  — 

Mr.  Winn :  I  object,  if  the  Court  please.  It  is  leading. 

The  Judge :  It  is  leading  in  form.  Objection  sustained. 

Q.  What  is  the  fact  with  regard  to  government  invita¬ 
tions  to  bid  on  the  matter  of  whether  or  not  those  invita¬ 
tions  provide  universally  that  the  government  reserves  the 
right  to  reject  all  bids  at  their  sole  discretion?  A.  Yes, 
sir,  it  is  in  the  specifications. 

Q.  That  is  a  regular  practice?  A.  That  is  a  regular 
practice  on  all  —  any  or  all  bids  may  be  rejected. 

Q.  Does  that,  or  does  that  not,  frequently  occur?  A. 
Yes,  it  does. 

Q.  One  more  question  and  I  am  through.  In  your  ex¬ 
perience  not  only  in  your  own  contracting  business  but  with 
that  of  other  contractors  with  whom  you  are  familiar,  how 
many  jobs  does  a  contractor  figure  before  he  gets  one? 

Mr.  Winn :  I  object  to  that,  if  the  Court  please.  I  think 
it  is  immaterial  and  irrelevant. 

The  Judge:  The  objection  is  overruled.  I  don’t 

368  see  the  materiality  exactly,  but  I  can  see  how  it 
might  be  and  I  will  permit  the  question  to  be  an¬ 
swered.  He  may  answer.  If  it  is  not  material  it  will  be 
harmless.  A.  In  our  experience,  thirty  to  forty  jobs. 

Q.  Do  you  know  whether  or  not  that  is  the  experience 
of  other  contractors?  A.  Yes,  it  does. 

Mr.  Brill:  That  is  all. 

(Witness  excused.) 

The  Judge :  Call  your  next  witness. 

Mr.  Brill:  Recall  Mr.  Wiik. 

The  Judge:  I  don’t  think  I  should  give  a  great  deal  of 
weight  to  the  last  answer  because  considering  little  jobs  and 
big  jobs,  it  would  be  almost  impossible  to  state  how  many 
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jobs  a  man  might  bid  on.  I  don’t  see  how  anything  helpful 
could  come  from  that  answer. 

Whereupon 


A.  L  Wiik 

resumed  the  stand  as  a  witness  for  and  on  behalf  of  the 
Petitioner,  having  been  previously  duly  sworn,  and  testi¬ 
fied  further,  as  follows : 

Redirect  Examination 
By  Mr.  Brill: 

Q.  Mr.  Wiik,  concerning  your  bids  on  government  con¬ 
tracts,  how  many  years  have  you  been  concerned 

369  with  such  bids?  A.  In  the  neighborhood  of  twenty 
years. 

Q.  How  many?  A.  Twenty  years. 

Q.  Those  contracts  that  run  a  million  dollars  or  more, 
have  you  a  recollection  as  to  what  percentage  of  those  con¬ 
tracts  your  company,  the  company  you  are  working  for 
was  low  bidder  on  as  compared  with  the  total  number  of 
bids,  have  you  a  recollection?  A.  In  a  general  way. 

Q.  Give  us  your  best  recollection.  A.  I  would  say  in 
the  neighborhood  of  twenty  or  twenty-five. 

Q.  You  were  low  bidder  in  one  out  of  twenty  or  twenty- 
five?  A.  I  think  so. 

Q.  Do  you  know  whether  or  not  that  is  the  general  ex¬ 
perience  of  contractors  on  jobs  of  that  type?  A.  Yes,  I 
would  say  so. 

Q.  Yes.  Now,  will  you  get  out  those  estimate  sheets  we 
used  here?  A.  Yes. 

Q.  I  will  ask  you  some  questions,  some  preliminary 
questions.  You  remember  you  did  not  complete  your  testi¬ 
mony  on  the  item  of  savings  on  direct  labor?  A.  That  is 
right. 

370  Q.  In  going  over  that  item  over  the  week-end,  did 
you  discover  an  error  in  another  item?  A.  I  did. 


250 


Q.  What  item  was  that?  A.  Direct  job  overhead. 
The  item  I  had  on  the  figure  —  the  item  of  $213,300.00. 

Q.  Yes.  You  showed  at  that  time  or  testified  at  that 
ttime  to  a  savings  of  approximately  $113,000.00|?  A. 
That  is  right. 

Q.  Have  you  found  that  is  an  overstatement?  A.  That 
is  an  overstatement. 

Q.  What  is  a  correct  figure?  A.  A  correct  figure  is  a 
saving  of  $96,955.00. 

Q.  Will  you  tell  us  how  the  error  occurred?  A.  In 
checking  over  the  — 

Q.  Not  in  checking  over  —  with  respect  to  what  particu¬ 
lar  factor  did  the  error  occur?  A.  The  error  occurred  to 
the  savings  in  labor. 

Q.  Now,  in  the  calculation  did  you,  or  did  you  not,  fail 
to  take  into  account  the  compensation  insurance  item,  or 
was  that  —  A.  The  compensation  insurance  and  the  la¬ 
bor  item  for  this  particular  item,  in  figuring  out  the  bal¬ 
ance  of  the  labor  savings,  in  checking  that  through  I  found 
that  this  item  was  increased  by  the  percentage  of 
371  profit  and  labor  which,  when  I  made  the  other  cal¬ 
culation,  it  would  necessarily  reduce  this  other  item. 

Q.  I  see.  So  the  correct  figure  is  $96,955.00?  A.  A 
saving,  that  is  right. 

Q.  Instead  of  $113,755.00?  A.  That  is  right. 

Q.  Now,  let’s  go  directly  to  this  item  of  direct  labor 
costs  which  you  state  were  estimated  at  $634,014.00  in  con¬ 
nection  with  the  bid,  is  that  right?  A.  Direct  labor  cost? 
I  don’t  get  that  figure  you  mention. 

Q.  I  will  withdraw  the  question.  Tell  us  generally, 
first,  how  you  proceeded  to  calculate  the  amount  of  savings 
on  the  direct  labor  costs?  How  did  you  go  about  it?  A. 
I  took  my  labor  totals  for  each  individual  item. 

Q.  Each  individual  item  on  here?  A.  As  shown  on  my 
estimate  sheets  for  areas  C  and  E. 

Q.  The  ones  in  evidence  here?  A.  Yes. 
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Q.  And  yon  picked  ont  the  items  from  each  item?  A. 
That  is  right. 

Q.  Then  what  did  yon  do?  A.  I  totalled  all  the  items 
—  maybe  I  should  read  these? 

Q.  First,  tell  me  in  a  general  way  the  way  yon  pro¬ 
ceeded?  A.  In  a  general  way  I  put  down  the  labor 

372  items  for  each  individual  item,  such  as  excavation, 
brick  work,  the  labor  in  connection  with  the  labor 

“subs”  that  we  let  and  then  our  actual  payroll  amount, 
that  is,  the  Ring  payroll  amount,  and  totalled  those  and 
then  subtracted  that  from  the  total  labor  as  shown,  and 
the  “subs”  as  shown  on  the  estimate. 

Q.  Did  you  write  that  calculation  down  in  detail?  A. 
Yes. 

Q.  Have  you  got  two  copies  of  it?  A.  Yes. 

Q.  The  Clerk:  Exhibit  4  for  identification. 

Mr.  Brill :  I  am  not  going  to  offer  it  in  evidence  yet,  but 
I  want  to  identify  it  and  give  it  to  counsel  so  he  can  follow 
it,  and  if  the  Court  wants  it  for  his  convenience  we  can  offer 
it  later. 

Q.  Now,  go  through  the  process,  follow  it  item  by  item 
and  explain  to  the  Court  and  give  us  your  conclusions.  A. 
The  first  item  is  excavation,  or  labor  item,  as  shown  on  our 
estimates  —  these  are  both  for  Areas  C  and  E. 

Q.  Yes.  A.  At  $177,850.00.  We  added  to  our  esti¬ 
mate  twelve  and  a  half  per  cent,  to  take  care  of  social 
security  and  insurance.  Adding  this  twelve  and  a  half  per 
cent,  makes  the  total  labor  and  social  security  and  insur¬ 
ance  item  $200,081.00.  Now,  that  includes  all  the  excava¬ 
tion,  footing,  and  so  forth,  complete.  On  all  the 

373  brick  work  our  estimate  shows  in  labor  $108,088.00, 
and  adding  this  twelve  and  a  half  per  cent  makes  a 

total  of  $121,599.00.  The  insulation,  gypsum  board,  and  so 
forth,  we  sublet  the  labor  and  the  amount  on  that  was 
$121,244.00  we  paid  out  for  labor  on  that  item.  The  labor 
in  connection  with  the  barracks  was  let  to  the  Ganley  Com¬ 
pany  and  we  paid  out  for  that  item  $457,219.00.  On  several 
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special  buildings  let  to  Greenberg  on  labor  only,  we  paid 
out  to  the  Greenberg  Company  $82,800.00.  To  the  Darrow 
Company,  which  installed  or  pnt  in  place  the  sheeting  for 
floors,  and  so  forth,  which  was  strictly  labor,  we  paid  $73,- 
212.00,  and  to  the  Grenard  Company  who  pnt  in  some  wood 
floors,  $783.00.  On  the  item  of  wall  siding  onr  estimate 
shows  $58,394.00.  Adding  the  twelve  and  a  half  per  cent, 
to  this  item  makes  a  total  of  $65,693.00.  Onr  labor  in  con¬ 
nection  with  the  direct  job  overhead  is  shown  at  $106,200.00, 
and  adding  twelve  and  a  half  per  cent,  makes  a  total  of 
$119,475.00.  The  actual  Ring  payroll  was  $395,304.00,  and 
adding  twelve  and  a  half  per  cent,  makes  a  total  of  $444,- 
717.00.  Now  then,  this  makes  a  total  for  labor  and  insur¬ 
ance  and  social  security  of  $1,686,823.00.  In  summarizing 
our  estimate,  our  labor,  social  security  and  insurance  to¬ 
talled  $1,949,551.00.  The  amount,  as  previously  stipulated 
for  all  the  labor  spent  on  the  job,  whether  it  was  on  our 
labor  or  sub  labor  totalled  $1,686,823.00,  which  would  show 
a  net  saving  on  labor,  social  security  and  insurance,  $262,- 
728.00. 

374  Q.  That  completes  the  statement.  A.  That  com- 
completes  the  statement. 

Q.  Is  that  a  correct  statement  of  the  savings  on  the  la¬ 
bor?  A.  That  is  right. 

Mr.  Brill:  Now,  for  the  convenience  of  the  Court  and 
not  as  an  offer  in  evidence  I  would  like  to  leave  with  the 
Court  the  marked  copy  of  the  exhibit  from  which  the  wit¬ 
ness  read. 

The  Judge:  Is  there  any  objection? 

Mr.  Winn:  None. 

The  Judge :  Well,  mark  it  as  an  exhibit.  It  is  not  a  true 
exhibit.  It  is  not  true  evidence,  but  merely  a  recapitula¬ 
tion  of  the  evidence  for  the  Court’s  convenience.  Mark  it 
as  an  exhibit  and  we  will  admit  it  as  an  exhibit  with  the  full 
cognizance  that  it  is  not  primary  evidence.  What  is  the 
number,  Mr.  Clerk? 

The  Clerk :  No.  4  in  evidence. 
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The  Judge :  No.  4  on  the  part  of  the  Petitioner  is  ad¬ 
mitted  as  advisory. 

(The  recapitulation  referred  to  was  marked  Petitioner’s 
Exhibit  4,  and  received  in  evidence.) 

Q.  From  your  experience  with  the  Ring  Construction 
Corporation  over  the  many  years  you  have  been  connected 
with  it,  Mr.  Wiik,  did  you  find  the  Ring  Construction 

375  Corporation  had  any  difficulty  in  getting  a  reason¬ 
able  number  of  bids  from  responsible  prospective 

subcontractors,  or  what?  A.  No. 

Q.  Can  you  tell  us  whether  or  not  his  methods  of  operat¬ 
ing  the  contracting  business  are  any  different  than  other 
contractors  in  the  business? 

Mr.  Winn:  I  object  to  that.  There  is  no  special  qualifi¬ 
cations  to  answer  that  question. 

The  Judge:  Objection  sustained.  I  haven’t  heard  any¬ 
thing  which  indicated  this  gentleman’s  knowledge  of  it. 

Mr.  Brill:  I  have  a  faint  recollection  Mr.  Winn  sug¬ 
gested  Mr.  Ring  was  a  chiseler. 

Mr.  Winn :  I  think  Mr.  Ring  suggested  that. 

The  Judge:  I  don’t  think  it  makes  any  difference 
whether  a  man  is  a  chiseler.  His  methods  might  be  ap¬ 
proved  by  others  or  disapproved,  but  what  we  are  trying  to 
decide  here  is  a  proper  amount  of  profit.  I  am  not  inter¬ 
ested  in  whether  he  got  them  by  chiseling,  or  not,  as  far  as 
that  is  concerned.  This  gentleman  is  asked  to  make  a 
comparison  and  he,  so  far  as  I  have  heard  yet,  is  not  quali¬ 
fied  to  state  his  knowledge  of  it,  the  way  other  contractors 
operate.  Perhaps  he  is  — 

Mr.  Brill:  I  will  withdraw  the  question  in  light  of  the 
Court’s  statement.  You  may  cross-examine. 

Recross  Examination 

376  By  Mr.  Winn : 

Q.  Mr.  Wiik,  do  you  recall  —  directing  your  at¬ 
tention  to  Petitioner’s  Exhibit  4,  what  items  went  into  the 
making  up  of  what  you  have  termed  direct  job  overhead? 
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A.  i  Our  items  of  foremen,  the  items  of  timekeeper,  an  item 
for  Mr.  M.  A.  Floyd  of  twenty-eight  hundred  dollars,  engi¬ 
neering  items,  an  item  for  bookkeeping,  Mrs.  M.  A.  Floyd, 
the  office  personnel  in  Sparta,  the  watchmen,  the  items  of 
temporary  roads,  the  item  of  water  conditions,  item  of 
equipment  costs,  item  of  travel,  telephone  and  telegraph, 
gas  and  oil,  miscellaneous  expense,  office  rent  and  supplies 
at  Sparta. 

Q.  I  thought  this  was  a  labor  compilation,  Mr.  Wiik.  A. 
Some  of  it  is  labor  and  some  of  it  is  material. 

Q.  So  what  you  have  there  is  an  exact  copy  of  the  Pe¬ 
titioner^  Exhibit  4,  Mr.  Wiik?  A.  What  is  the  4?  Was 
that  the  one  that  I  just  read  today? 

Q.  I  will  show  you  Petitioner’s  Exhibit  4,  and  ask  you 
to  read  for  the  record,  if  you  will,  the  heading?  A.  I 
have  a  copy  of  that. 

Q.  Of  that  exhibit?  A.  Yes,  yes  I  have  it  right  here. 

Q.  I  see.  Will  you  read  the  —  A.  Labor  and 
377  social  security  and  insurance  disbursements. 

Q.  I  don’t  see  anything  there  about  material  or 
gas  and  oil.  A.  There  is  no  material  on  that  item,  that  is 
right. 

Q.  No  material  on  what  item?  A.  On  this  labor  and 
social  security. 

Q.  You  mean  there  is  no  material  included  in  Petition¬ 
er’s  Exhibit  4?  A.  No. 

Q.  There  is  no  material  included  in  direct  job  overhead 
which  is  the —  A.  The  direct  job. 

Q.  Which  is  the  item  in  the  labor  list?  A.  That  is 
right,  $106,000.00  on  the  direct  job  overhead. 

Q.  That  is  all  labor?  A.  That  part  is  labor. 

Q.  That  is  all  labor?  A.  That  is  right. 

Q.  What  about  this  item  of  gas,  oil,  telephone  and  tele¬ 
graph  and  miscellaneous  expense  in  the  home  office  which 
you  state  were  included  in  that  item?  A.  This  item  is  the 
amount  that  we  figured,  you  understand,  for  direct  labor  in 
our  job  overhead.  We  didn’t  spent  that  much.  The 
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378  idea  of  this  tabulation  was  how  much  we  saved  on  it. 
Now,  on  this  particular  item  I  show  a  direct  labor 

of  $106,200.00  for  direct  job  labor  overhead  on  —  I  just  — 
on  this  other  item  the  sheet  showing  our  direct  labor  cost 
shows  a  material  in  the  above  of  around  $36,000.00.  That 
would  mean  we  actually  spent  only,  we  will  say,  $60,000.00 
for  direct  labor,  whereas  we  estimated  $106,000.00,  which 
on  that  particular  item  shows  a  saving  of  $40,000.00  for 
direct  labor. 

Q.  Mr.  Wiik,  I  asked  you  about  five  minutes  ago  to  give 
me  all  of  the  expense  which  made  up  the  figure  of  $106,- 
200.00,  being  your  estimate  of  the  direct  job  overhead.  Do 
you  recall  that  question?  A.  Yes.  I  can  get  you  that 

Q.  You  gave  me  an  answer  to  that  question?  A.  Yes. 

Q.  In  the  answer  to  that  question  you  included  such 
items  as  telegraph,  gasoline  and  oil,  and  miscellaneous  ex¬ 
pense  in  the  office.  A.  No,  sir,  you  misunderstood  me  on 
that.  You  asked  me  about  the  direct  labor  cost  that  we  — 
that  I  testified  to  on  Saturday. 

Q.  I  asked  about  this.  I  will  rephrase  the  question,  Mr. 
Wiik.  I  am  referring  again  to  the  item  entitled  direct  job 
overhead  in  Petitioner’s  exhibit  4.  A.  Okay. 

Q.  Which  amounted  to  $106,200.00  plus  twelve 

379  and  a  half  per  cent,  for  social  security  and  taxes  and 
insurance.  A.  That  is  right. 

Q.  Will  you  please  tell  the  Court  what  items  made  up 
that  $106,200.00?  A.  That  item  which  we  figured  would 
make  up  that  item  were  the  items  —  were  items  of  super¬ 
vision  and  foremen,  or  we  will  say  foremen  on  the  job, 
timekeepers,  engineers  on  the  job,  our  office  force  on  the 
job,  that  is  in  the  Sparta  office,  our  watchmen,  our  field  en¬ 
gineering  costs,  for  water  conditions  and  temporary  roads, 
travel,  telephone,  and  all  miscellaneous  cost  items  which 
were  directly  job  costs,  or,  in  other  words,  field  costs. 

Q.  You  mean  labor  costs?  A.  Well,  it  is  labor  and 
material  both  in  that  item. 

Q.  Then  there  is  some  material  on  this  item  of  $106,- 
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200.00?  A.  No,  that  happens  to  be  the  labor  part  of  it. 

Q.  I  am  asking  you  about  the  $106,200.00.  A.  That 
$106,200.00  is  all  labor. 

Q.  Who  was  your  field  engineer?  A.  We  had  several. 
Q.  Who  were  they?  A.  Harold  Ring  —  we  had  an¬ 
other  one  on  Area  C,  and  another  one  on  Area  E.  I 
would  have  to  look  over  the  records  and  get  their 
names. 

380  Q.  What  do  you  mean  supervisory  labor  which 
you  referred  to  in  connection  with  the  $106,200.00? 

A.  1  Well,  I  referred  to  the  —  for  instance  to  the  labor  part, 
a  party  by  the  name  of  Larson,  a  foreman  named  Urbin, 
and  a  party  listed  as  Gus,  Malm,  and  M.  A.  Floyd. 

Q.  How  about  A.  I.  Wiik?  A.  A.  I.  Wiik  is  not  shown 
on  here. 

Q.  How  about  M.  J.  Ring?  A.  M.  J.  Ring  is  not 
shown  on  here. 

Q.  How  about  Martin  Ring?  A.  Martin  Ring  is  not 
shown  on  here. 

Q.  Didn’t  they  all  perform  functions  of  supervisory  la¬ 
bor  in  connection  with  this  job?  A.  Those  are  not  shown 
on  here  as  direct  labor  costs. 

Q.  Where  are  they  shown?  A.  Those  are  shown  —  I 
would  imagine  — 

Q.  I  don’t  want  your  imagination.  I  want  to  know 
where  those  are  shown.  A.  I  wouldn’t  have  there  here. 
As  far  as  direct  labor,  as  far  as  costs,  the  jobs  are  figured 
on  cost  and  Mr.  Ring’s  salary  and  my  salary  would  be 
charged  after  the  costs  were  arrived  at. 

Q.  In  other  words,  it  wouldn’t  be  an  element  of  cost? 
A.  It  is  like  the  figure  cost  before  or  after  cost.  It  all 
depends  on  where  you  put  the  item.  The  figures  we 

381  are  compiling  now  are  before  those  items  were  in. 

Q.  What  figures  did  you  include  for  Mr.  M.  A. 
Floyd?  A.  Twenty-eight  hundred  dollars. 

Q.  As  a  matter  of  fact,  don’t  you  know  Mr.  Floyd  had 
a  contract  with  Ring  Construction  Corporation  under  which 
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he  claims  to  have  earned  $110,275.32  as  a  result  of  this  job? 
A.  These  figures  were  all  direct  job  costs  that  I  am  giving 
you. 

Mr.  Brill:  You  didn’t  answer  his  question.  He  wants 
to  know  if  you  knew  of  such  a  figure.  A.  Yes,  I  know  he 
has  a  contract,  yes. 

Q.  When  is  a  direct  job  cost  not  a  direct  job  cost,  Mr. 
Wiik? 

Mr.  Brill:  Just  a  moment.  That  is  objected  to  as — 

Mr.  Winn :  I  will  withdraw  the  question. 

Q.  Mr.  Floyd  was  paid  money  by  the  Ring  Construction 
Corporation  as  a  result  of  his  work  on  this  job,  wasn’t  he? 
A.  Yes. 

Q.  And  he  was  paid  more  than  twenty-eight  hundred 
dollars,  wasn’t  he?  A.  That,  I  wouldn’t  know  how  much 
he  was  paid. 

Q.  I  said  he  was  paid  more  than  twenty-eight  hundred 
dollars?  A.  I  wouldn’t  know  definitely. 

382  Q.  You  don’t  know?  A.  I  wouldn’t  know  defi¬ 
nitely  how  much  he  was  paid.  I  surmise  he  was  paid 
more,  but  I  wouldn’t  know  definitely. 

Q.  You  never  saw  the  costs  sheets  after  they  were  made 
up,  the  payroll  sheets?  A.  This  is  the  payroll  sheet  I  got 
from  the  auditor  shown  on  this  sheet  here. 

Q.  Wasn’t  Mr.  Floyd  included  on  the  payroll  sheet  at  a 
figure  of  twenty-eight  hundred  dollars  for  the  entire  job? 
A.  I  wouldn’t  know.  These  are  from  the  auditor. 

Q.  You  didn’t  see  the  payroll  sheet?  A.  I  would  say 
I  didn’t  see — I  never  checked  a  payroll  sheet.  I  had  other 
duties  to  perform  other  than  timekeeping. 

Q.  You  know,  Mr.  Wiik,  Martin  Ring  had  accrued  to 
him  a  large  amount  of  money  charged  to  supervisory 
labor  on  tins  job? 

Mr.  Brill :  If  the  Court  please,  it  appears  here  already 
with  respect  to  Floyd  and  Wiik,  that  they  were  working 
on  a  profit-sharing  basis  with  a  small  drawing  account. 
Men  who  were  working  on  a  profit-sharing  basis,  mani- 
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festly,  are  not  part  of  the  direct  labor  cost.  Their  com¬ 
pensation  depends  on  the  ultimate  outcome. 

The  Judge:  Assuming  that,  I  don’t  think  this  makes 
the  question  improper  as  to  Martin  Bing.  Answer  the 
question  if  you  can. 

Mr.  Winn :  Will  you  read  the  question,  Mr.  Re¬ 
porter? 

383  (Whereupon  the  reporter  read  the  question  as 
recorded.) 

A.  Martin  Bing  would  be  in  the  same  category  then 
as  M.  A.  Floyd  because  they  were  not  direct  job  costs  I 
have  compiled  here. 

The  Judge:  Just  answer  the  question,  Mr.  Witness. 
That  isn’t  an  answer  to  the  question  asked. 

A.  I  wouldn’t  know  how  much  Martin  Ring  had. 

The  Judge:  That  isn’t  an  answer.  He  asked  you 
whether  you  knew  about  that.  Read  the  question. 

(Whereupon  the  reporter  read  the  question  as  recorded.) 

A.  Yes,  I  knew  he  had  money  accrued  to  him,  but  I 
would  not  know  the  amount. 

Q.i  And  it  was  under  the  heading  of  supervisory  labor, 
was  it  not?  A.  I  couldn’t  say  that.  I  don’t  know  that 
item. 

Q.  You  know  that  M.  J.  Ring  had  a  large  amount  of 
money  accrued  to  him  as  a  job  cost  on  this  project,  do  you 
not? 

Mr.  Brill:  If  the  Court  please,  the  amounts  weren’t 
accrued  on  a  project.  They  are  accrued  on  an  account¬ 
ing  system  somewhere,  either  on  the  estimating  sheets, 
on  the  reports  to  the  government,  or  books,  or  a  dozen 
other  places.  I  think  the  question  is  indefinite. 

The  Judge :  I  think  it  is  too,  in  a  degree.  Make 

384  your  question  more  definite.  To  me,  I  don’t  under¬ 
stand  it  all  together — “accrued  on  the  project.” 

Mr.  Winn :  I  will  withdraw  the  question. 

Q.  Mr.  Wiik,  you  know,  do  you  not,  that  Mr.  M.  J. 
Ring  had  accrued  to  him  on  the  books  of  the  Ring  Con- 
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struction  Corporation  a  large  amount  of  money  which 
was  charged  to  supervisory  expense  on  this  project,  do 
yon  not!  A.  I  know  there  was  money  accrued  to  him, 
but  as  far  as  it  was  supervisory  or  not  I  know  his  profit, 
or  the  money  that  is  accrued  to  him,  is  taken  out  only  after 
the  costs  are  taken  care  of  or  provided  for. 

•  Q.  Didn’t  he  have  a  drawing  account — 

Mr.  Brill:  Objected  to  as  immaterial,  whether  he  had 
a  drawing  account  or  not.  That  is  not  a  cost,  it  is  a  loan. 

The  Judge:  Objection  overruled.  Exception  allowed. 

A.  I  don’t  know  whether  he  had  a  drawing  account. 

Q.  Didn’t  Mr.  Martin  Ring  have  a  drawing  account? 
A.  I  couldn’t  tell  you  that. 

Q.  Did  Mr.  M.  A.  Floyd  have  a  drawing  account?  A. 
I  couldn’t  tell  you. 

Q.  Mr.  Wiik?  A.  I  did  not. 

Q.  You  drew  no  money  at  all  until  the  job  was 
385  through,  Mr.  Wiik?  A.  I  drew  two  hundred  fifty 
dollars  a  month. 

Q.  Where  was  that  charged  on  the  books  of  the  Ring 
Construction  Corporation?  A.  That  was  chargeable  to 
my  profits. 

Q.  Where  in  the  books  of  the  Ring  Construction  Corpo¬ 
ration  was  that  shown,  not  so  far  as  you  were  concerned, 
but  so  far  as  the  other  costs  of  this  job  were  concerned? 
A.  I  don’t  take  care  of  the  books. 

Mr.  Brill:  We  will  send  for  them,  if  you  want  them. 

Q.  Under  your  direct  job  overhead,  Mr.  Wiik,  you  have 
them  not  included  any  money  payable  to  A.  L  Wiik,  to 
M.  J.  Ring,  to  Martin  Ring,  and  only  twenty-eight  hundred 
dollars  to  M.  A.  Floyd,  is  that  correct?  A.  M.  A.  Floyd, 
twenty-eight  hundred  dollars — 

Mr.  Brill:  You  haven’t  answered  his  question.  The 
question  is  “was  that  correct?”  A.  That  is  correct,  yes. 

Mr.  Brill :  That  is  not  the  way  to  answer  it. 

Q.  These  figures  which  go  to  make  up  what  you  have 
termed  direct  job  overhead  on  Petitioner’s  Exhibit  4,  are 
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figures  which  were  given  to  you  by  the  company  auditor, 
is  that  correct?  A.  That  is  right,  yes. 

Q.  You  didn’t  look  at  the  books  yourself?  A.  I  did 
not. 

386  Q.  How  about  the  other  items,  excavation,  brick 
i  work,  insulation,  and  all  the  other  items  that  go  to 

make  this  up,  those  were  figures  given  to  you  by  the  com¬ 
pany  auditor?  A.  These  items  were  given  me  by  the 
auditor.  The  first  column,  I  gave  you  those — those  were 
taken  from  my  estimate. 

Mr.  Brill:  The  one  that  is  here  in  evidence? 

A.  That  is  in  evidence,  yes. 

Q.  How  about  the  item  of  labor  in  the  summary  of 
$1,149,000.00?  A.  That  is  shown  on  our  estimates  which 
are  in  evidence. 

Q.  How  about  the  figure  actual  expense?  A.  $1,686,- 
823.00,  that  is  shown  on  your  exhibit  4,  which  are  figures 
taken  from  the  auditor. 

Q.  You  mean  the  auditor  gave  you  those  figures?  A. 
No,  they  gave  me  the  individual  items. 

Q.  They  gave  you  the  individual  items  and  you  added 
them  up?  A.  With  the  exception  of  the  estimated  quan¬ 
tities,  for  instance,  there  is  one,  two,  three,  four,  five 
items,  that  are  taken  from  my  estimate ;  but  the  items  such 
as  the  “subs”  that  were  let  to  others  had  to  be  taken 
from  the  books,  which  I  received  from  the  auditor. 

Q.  Directing  your  attention  to  this  figure  of  twelve 
and  a  half  per  cent,  and  which  you  have  added  to  certain 
of  the  estimates  as  social  security  and  insurance, 

387  you  did  not  include  social  security  and  insurance 
premiums  in  your  original  bid,  Mr.  Wiik?  A. 
Surely. 

Q.  Why  add  it  again?  A.  In  order  to — 

Mr.  Brill:  Just  a  moment.  That  is  objected  to  as  as¬ 
suming  contrary  to  the  record.  Let’s  put  them  in  sepa¬ 
rately. 
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The  Judge:  Objection  overruled.  Exception  allowed. 
I  will  be  able  to  judge,  I  think,  whether  it  is  or  not. 

A.  In  order  to  arrive  at  a  saving  we  took  the  totals 
just  as  shown — 

Mr.  Brill :  You  had  better  hear  the  question  and  answer 
the  question,  not  something  else.  Read  the  question,  please. 

(Whereupon  the  reporter  read  the  question  as  recorded.) 

A.  We  did  not  add  it  again. 

Q.  You  mean  by  that  the  column  entitled  “labor”  on 
Petitioner’s  Exhibit  4  is  not  the  figure  which  you  in¬ 
cluded  in  your  bid,  but  rather  the  column  entitled  “labor 
plus  social  security  and  insurance.”  A.  The  item  which 
we  call  labor  is  the  total  labor  shown  just  exactly  as  shown 
on  the  estimate.  The  only  difference  is  on  our  estimate 
we  show  that  twelve  and  a  half  per  cent,  on  the  bottom 
of  the  sheet  for  all  the  items,  and  on  this  particular 
388  set  up  I  would  have  to  add  that  twelve  and  a  half 
per  cent,  to  each  individual  item  in  order  to  make  it 
correct. 

Mr.  Winn:  No  further  questions. 

Mr.  Brill:  That  is  all,  Mr.  Wiik. 

(Witness  excused.) 

Mr.  Brill :  I  want  to  say  to  the  Court,  I  realize  I  brought 
in  this  exhibit  containing  the  figures  from  the  auditor, 
and  I  expected  to  follow  the  same  practice  before  I  bring 
the  auditors  in  to  corroborate  them,  or  give  counsel  a 
chance  to  have  his  auditors  go  over  and  check  them.  I 
want  to  do  that  if — 

Mr.  Winn:  I  didn’t  object  to  the  exhibit. 

Mr.  Brill:  I  didn’t  want  any  question  thrown  at  the 
validity  of  this  testimony  with  respect  to  that  phase  of 
it  on  the  ground  that  he  put  in  only  figures  which  the 
auditor  told  him.  If  there  is  any  question  raised  about  the 
correctness  of  the  information  given  by  the  auditor  to 
Mr.  Wiik,  to  which  he  referred,  I  want  to  bring  the  books 
in  here  and  prove  it. 
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The  Judge:  Yes,  I  think  that  is  a  proper  observation. 
I  was  wondering  about  that.  I  was  wondering,  in  fact, 
whether  counsel  for  the  Respondent  was  going  to  move 
to  strike  some  of  this  testimony.  Now,  if  there  is  any 
possible  way  to  have  the  books  here  to  take  care  of  the 
fact  that  this  man  was  not  able  to  answer  certain 

389  questions,  then  it  seems  to  me  the  books  ought  to 
be  here,  subject  to  cross-examination,  or  that  neces¬ 
sity  waived  at  this  time. 

Mr.  Brill:  Exactly  what  I  was  thinking. 

Mr.  Winn :  As  the  Court  knows,  I  have  been  endeavor¬ 
ing  during  all  this  proceeding  to  expedite  it  as  much  as 
possible — 

The  Judge :  I  realize  that. 

Mr.  Winn:  (Continuing.)  — and  I  intend  to  ask  our 
accountants  to  check  these  figures  and  I  have  no  inten¬ 
tion  of  making  any  point  of  the  fact  that  Mr.  Wiik  does 
not  have  any  personal  knowledge  about  this.  After  the 
books  are  checked  nothing  more  will  be  said  about  it,  and 
if  there  is  any  question  I  will  take  that  up  with  Mr.  Brill. 

The  Judge:  I  assumed  that  from  the  fact  that  you 
didn’t  move  to  strike. 

Mr.  Brill:  I  was  acting  under  a  superabundance  of 
caution  to  make  sure  there  wasn’t  any  misunderstanding 
and  I  want  to  state  my  appreciation  again. 

The  Judge:  And  I  appreciate  the  cooperation.  Pro¬ 
ceed. 

Mr.  Brill:  Call  Mr.  Strecker. 

The  Clerk:  State  your  name,  please,  Mr.  Witness. 

Mr.  Strecker:  Oscar  C.  Strecker. 

The  Clerk:  Spell  your  last  name. 

Mr.  Strecker:  S-T-R-E-C-K-E-R. 

390  Whereupon  Oscar  C.  Strecker,  was  called  as  a 
witness  for  and  on  behalf  of  the  Petitioner  and 

having  been  first  duly  sworn  was  examined  and  testified 
as  follows: 
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Direct  Examination 
By  Mr.  Brill: 

Q.  Mr.  Strecker,  how  old  a  man  are  you!  A.  Fifty- 
three. 

Q.  Where  do  yon  live?  A.  Minneapolis. 

Q.  How  long  have  yon  lived  in  Minneapolis?  A. 
Abont  thirty  years. 

Q.  What  is  yonr  business?  A.  Insurance  Mid  surety 
bonds. 

Q.  What  is  the  name  of  your  company?  A.  Cobb, 
Strecker,  Miller  Company. 

Q.  How  long  have  you  been  personally  engaged  in  the 
business  so  far  as  it  includes  the  writing  of  surety  bonds? 

The  Judge:  Counsel,  I  know  it  is  bothersome  to  be 
interrupted  but  I  made  the  observation  awhile  ago  and 
I  wanted  to  be  sure,  I  think  I  should  make  it  clear,  what 
I  said  about  ‘ ‘ chiseling. ’ ’  I  think  I  intimated  it  didn’t 
make  any  difference.  Now,  I  want  to  limit  my  thought  in 
that  regard  and  you  both  might  need  to  know.  I 
391  can  see  how  chiseling,  and  I  think  I  understand  the 
term,  might  have  some  possible  effect  by  way  of 
comparison  if  somebody  else  didn’t  chisel.  I  can  see 
how  there  might  be  a  little  value  to  this  evidence  as  to 
chiseling.  I  don’t  see  much,  but  I  don’t  want  to  eliminate 
that  altogether  or  give  the  impression  I  intended  to  elimi¬ 
nate  it  altogether  awhile  ago. 

Mr.  Brill:  The  only  effect  I  gave  to  the  suggestion, 
which  was  really  all  it  was — there  was  no  evidence  on 
the  subject  I  know  of  although  counsel  may  disagree  with 
me,  is  this ;  counsel  suggested  if  a  contractor  in  the  busi¬ 
ness,  and  Mr.  Ring  was,  followed  the  practice  which  coun¬ 
sel  called  “chiseling”  it  would  react  in  such  a  way  as  to 
make  it  unlikely  that  he  would  get  sufficient  reliable  sub¬ 
bids  to  use  in  his  bidding  so  that  his  bid,  based  upon  such 
limited  sub-bids,  would  not,  therefore,  be  as  reliable  an  esti¬ 
mate  of  the  cost  of  the  work  as  it  otherwise  would  be.  That 
is  what  I  understood  counsel  to  say. 
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Mr.  Winn :  That  is  exactly  what  I  had  in  mind  to  say. 

Mr.  Brill:  That  is  what  I  understand.  He  speaks 
very  clearly. 

The  Judge :  All  right. 

Mr.  Brill:  All  I  want  to  show  and  expect  to  show,  is 
whatever  Mr.  Ring’s  practice  in  the  field  is,  he  is  not 
injured  in  any  way  with  respect  to  his  ability  to  obtain 
adequate  and  reliable  bids  on  all  his  work. 

392  The  Judge :  Proceed.  I  wanted  to  clear  up  any 
impression. 

Mr.  Brill:  Will  the  Court  permit  me  to  put  Mr.  Wiik 
back  and  ask  a  question  to  be  answered? 

The  Judge:  What  question? 

Mr.  Brill :  I  asked  him  whether  or  not  Mr.  Wiik,  in  his 
experience,  could  say  whether  or  not  Mr.  Ring’s  com¬ 
pany  had  received  a  substantial  number  of  sub-bids  on 
all  of  these  in  the  past. 

Mr.  Winn:  He  answered  that  question. 

The  Judge :  I  will  give  you  an  opportunity  to — I  think 
he  did. 

Mr.  Brill:  If  he  answered  the  question  in  the  affirma¬ 
tive  that  is  all  I  want. 

Mr.  Winn :  You  can  have  the  reporter  check  it,  but  my 
recollection  is  very  clear. 

The  Judge :  That  is  my  impression.  I  will  give  you  an 
opportunity,  out  of  an  abundance  of  caution. 

Mr.  Brill:  We  can  ask  him  now.  Did  you  answer  that 
question? 

Mr.  Wiik :  Yes. 

Mr.  Brill :  I  can  put  him  back  on  later. 

Q.  How  long  have  you  been  personally  writing  surety 
bonds  for  building  contractors?  A.  Thirty  years. 

393  Q.  On  what  types  of  jobs?  A.  All  types,  prin¬ 
cipally  public  works. 

Q.  Principally  public  works.  Including  work  for  the 
United  States  Government?  A.  A  great  deal  of  it. 
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Q.  Up  to  what  amounts?  A.  In  the  aggregate? 

Q.  No,  on  the  job.  A.  Oh,  eight  or  ten  million  dol¬ 
lars. 

Q.  Many  of  that  size?  A.  Not  a  great  number,  but 
quite  a  few  over  a  period  of  years. 

Q.  A  great  many  five-million  dollar  jobs?  A.  No.  I 
would  say  a  great  number  of  several  million,  three  or  four 
million. 

Q.  And  during  how  much  of  that  time  have  you  known 
Mr.  Ring?  A.  Twenty  years. 

Q.  Now,  in  writing  those  bonds,  Mr.  Strecker,  has  it 
become  necessary  for  you  to  become  familiar  with  the  con¬ 
tracting  business?  A.  Yes,  very  necessary. 

Q.  Why?  A.  Because  we  must — we  are  given  author¬ 
ity  in  a  great  many  cases  to  act  on  behalf  of  our 
394  companies.  We  are  given  an  open  power  of  attor¬ 
ney  and  in  order  to  use  that  properly  we  find  we 
must  know  intimately  all  about  the  contractor  himself 
and  much  about  the  general  workings  of  the  contracting 
business. 

Q.  Yes.  In  what  parts  of  the  country  have  jobs  been 
located  on  which  you  have  written  bonds?  A.  All  over 
the  United  States. 

Q.  And  for  contractors  doing  business  at  what  points 
principally?  A.  From  what  points,  do  you  mean? 

Q.  Where  do  the  contractors  have  their  main  office 
for  whom  you  generally  wrote  the  bonds?  A.  Mostly  in 
Minneapolis,  some  in  St.  Paul. 

Q.  Those  are  contractors  who  did  business  all  over  the 
United  States?  A.  Yes,  a  great  many  do. 

Q.  You  say  a  large  portion  was  for  United  States  Gov¬ 
ernment  work?  A.  A  great  deal 

Q.  That  has  been  true  all  of  the  thirty  years  you  have 
been  in  this  business?  A.  Yes. 

Q.  Now,  have  you  had  occasion  to  discuss  the  contract¬ 
ing  business  in  the  manner  in  which  it  is  estimated  and 
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the  experience  of  the  contracting  business  with  contract¬ 
ors?  A.  Often. 

395  Q.  Has  that  been  part  of  your  duties?  A.  Yes. 
Q.  Have  you  read  literature  on  the  subject?  A. 

A  great  deal 

Q.  Have  you  discussed  the  matter  with  home  office 
officials  of  the  bonding  companies?  A.  Yes,  we  have. 

Q.  Has  that  been  a  large  or  unimportant  part  of  your 
experience?  A.  It  has  been  an  important  part. 

Q.  Is  it  or  is  it  not  vital  to  your  business?  A.  It  is 
vital  in  that  the  safety  of  the  bid  is  a  big  factor  in  the 
underwriting  of  a  bond,  if  we  can  establish  that  safe 
figure  reasonably. 

Q.  Is  it  your  practice,  Mr.  Strecker,  in  determining 
whether  or  not  to  write  or  recommend  the  writing  of  a 
bond  of  a  building  contractor  to  check  into  a  contractor’s 
estimate  and  his  sub-bids?  A.  Very  often. 

Q.  Does  that  include  or  not  the  checking  of  estimates 
and  sub-bids  of  other  contractors  who  bid  on  the  same 
job?  A.  Yes. 

Q.  Why  do  you  do  that?  A.  Well,  to  attempt,  as  I 
said  before,  to  establish  the  fact  that  the  successful 

396  bidder,  or  our  client,  for  whom  we  will  obtain  a 
bond,  has  a  reasonably  safe  contract. 

Q.  Have  you  written  bonds  for  the  Ring  Construction 
Corporation?  A.  Yes. 

Q.  On  more  than  one  occasion?  A.  On  all  occasions. 
Q.  You  have  done  all  his  bonding  work?  A.  I  have. 

Q.  For  twenty  years?  A.  For  twenty  years,  yes,  sir. 
Q.  Did  you  have  to  do  with  the  writing  of  the  bond  on 
the  Camp  McCoy  work?  A.  I  did. 

Q.  Are  you  familiar  with  the  reputation  of  the  Ring 
Construction  Corporation  in  the  contracting  business  with 
respect  to  whether  or  not  its  business  is  conducted  on 
ethical  lines?  A.  I  think  I  am  very  familiar  with  that. 

Q.  How  would  you  become  familiar  with  it?  A.  In 
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our  business  we  get  around  among  a  lot  of  contractors,  also 
sub-contractors,  and  many  men.  We  pick  up  a  lot  of 
information.  We  have  many  confidential  talks  about 
people  engaged  in  the  construction  business  and  we  keep 
our  ear  pretty  close  to  the  ground  because  frequently  we 
can  pick  up  information  as  a  warning  to  look,  to  be- 

397  ware  of  certain  conditions  with  certain  contracting 
organizations.  We  live  very  intimately,  although 

not  directly,  with  the  construction  business.  We  are  closely 
allied  with  them  because  in  our  particular  office  we  are 
almost  exclusively  engaged  in  sub-contractors,  either  on 
insurance  or  writing  of  insurance  bonds.  Does  that  answer 
the  question? 

Q.  Yes.  Is  it  important  that  you  should  have  that 
familiarity?  A.  It  is  vital — it  is  imperative. 

Q.  Why?  A.  Because  the  bonding  companies  realize 
that  the  writing  of  contract  surety  bonds  is  a  highly  spe¬ 
cialized  field  and  to  give  an  agent  leave,  on  an  open  power 
of  attorney,  must,  of  necessity,  be  placed  in  the  hands 
only  of  someone  in  whom  they  feel  confident  and  that  con¬ 
fidence  is  based  largely  on  the  intimate  knowledge  of  that 
particular  agent  in  the  writing  of  contract  bonds  and  his 
familiarity  with  the  construction  business. 

Q.  And  for  those  reasons  you  did  make  it  a  point  to 
know  as  much  as  you  could  about  the  practices  of  the  Ring 
Construction  Corporation?  A.  Yes. 

Q.  Will  you  tell  us  what  is  and  has  been  the  general 
reputation  of  the  Ring  Construction  Corporation  in  that 
regard? 

398  Mr.  Winn :  I  object,  if  the  Court  please,  as  abso¬ 
lutely  immaterial  and  irrelevant  as  to  the  reputa¬ 
tion  of  the  Ring  Construction  Corporation  and  its  ethical 
standpoint.  It  is  perfectly  true  there  has  been  some  testi¬ 
mony  here  with  regard  to  ‘ ‘chiseling”.  On  the  other 
hand  that  testimony  was  material,  if  it  was  material  at 
all,  only  for  the  purpose  of  showing  that  the  saving 
which  the  Ring  Construction  Corporation  claimed  to  have 
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made  on  account  of  the  difference  between  the  figures  in 
its  original  estimate  and  general  bid  and  the  figures  which 
actually  represent  the  income  and  paid-out  costs  of  the 
job  were  the  result  of  shrewd  practice  on  the  part  of  M.  J. 
Ring.  Attorney  for  the  Respondent  brought  out  that  this 
shrewd  bargaining,  which  Mr.  Ring  referred  to,  was  gener¬ 
ally  termed  in  the  business  as  “chiseling.” 

Mr.  Brill:  I  brought  that  out? 

Mr.  Winn:  I  said,  “Attorney  for  Respondent.” 

Mr.  Brill:  I  beg  your  pardon. 

The  Judge:  Why,  aside  from  the  particular  point  of 
reputation,  if  you  call  it  reputation,  as  to  chiseling,  why 
is  it  the  general  reputation?  Your  question  is  “general.” 
Why  is  that  material,  Mr.  Brill? 

Mr.  Brill :  I  made  it  general  for  this  reason :  certainly 
counsel’s  suggestion  and  use  of  the  word  “chiseling”  im¬ 
plies  unethical  conduct.  I  don’t  mean  to  demonstrate  that 
not  “chiseling”  is  ethical  in  the  respect  of  doing 
399  chiseling.  That  is  considered  unethical  in  any  trade 
i  and  I  think  that  is  axiomatic,  and  if  he  has  a  reputa- 
tiou  for  being  an  ethical  contractor  it  will  assist  the  Court. 
I  will  ask — 

The  Judge:  The  objection  is  overruled.  Exception 
allowed. 

Mr.  Winn:  May  I  be  heard  just  a  moment,  may  it 
please  the  Court? 

The  Judge:  Yes. 

Mr.  Winn :  In  regard  to  what  Mr.  Brill  just  said — 

The  Judge:  Yes. 

Mr.  Winn:  He  said  that  counsel  had  suggested  that 
Mr.  Ring  was  a  chiseler.  That  if  he  was  a  chiseler  he 
was  unethical.  I  would  like  to  recall  to  the  Court  exactly 
what  happened  while  Mr.  Ring  was  on  the  stand.  Mr.  Ring 
had  testified  on  direct  examination  that  he  had  obtained 
reduced  prices  and  Mr.  Ring  had  agreed  with  counsel  for 
Petitioner’s  statement  that  after  Mr.  Ring  got  a  general 
contract  he  and  the  subcontractor  got  together  and  haggled 
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over  the  price.  I  then  asked  Mr.  Bing  if  that  practice  was 
not  a  practice  known  in  the  contracting  industry  as  “chisel¬ 
ing.”  Mr.  Bing  said  that  it  was. 

Mr.  Brill:  Did  he? 

Mr.  Winn :  Yes. 

Mr.  Brill:  I  don’t  understand  it  that  way. 

Mr.  Winn:  If  you  will  read  the  record — 

400  The  Judge:  I  still  say  we  are  taking  too  much 
time  on  this.  I  can  give  proper  weight,  if  there  is 

any  weight,  to  the  answer  to  this  particular  question  as 
to  what  his  general  reputation  is  and  I  think  I  see  rather 
clearly  the  delineations  of  the  previous  questions  about 
chiseling.  I  think  I  understand  that  testimony.  Answer 
the  question. 

The  Witness:  I  have  forgotten  what  the  question  is 
now. 

Mr.  Brill:  Bead  it. 

(Whereupon  the  reporter  read  the  question  as  recorded.) 
The  Judge:  Mr.  Beporter,  I  wish  you  would  read  the 
previous  answer  to  me. 

(Whereupon  the  reporter  read  the  answer  as  recorded.) 
The  Judge:  Your  last  three  words,  “in  that  regard” 
makes  your  question  rather  indefinite,  I  think. 

Q.  *In  regards  to  whether  or  not  his  practices  were 
ethical  in  regard  to  other  general  practices  of  contractors 
in  the  community.  A.  Yes,  definitely  so. 

Q.  In  connection  with  your  work  did  you  have  occa¬ 
sion  to  observe  whether  or  not  Bing  Construction  Corpo¬ 
ration  received  a  substantial  number  of  proposals  for  sub¬ 
contracts  in  connection  with  his  bidding,  generally  speak¬ 
ing?  A.  Yes,  otherwise  they  would  not  have  been 

401  operating  successfully  for  the  past  twenty  years. 

Q.  Have  you  checked  his  sub-bids  from  time  to 
time?  A.  I  have. 

Q.  Has  he  generally  received  an  adequate  number? 
A.  Yes. 
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Q.  How  did  the  sub-bids  he  received  compare  with 
those  of  other  contractors?  A.  I  would  say  they  were 
favorable. 

Q.  Yes.  Now,  in  your  experience  have  you  made  up 
an  opinion  as  to  whether  or  not  a  contracting  business 
is  or  is  not  a  speculative  or  hazardous  business?  A.  It  is 
highly  hazardous. 

Q.  Can  you  tell  us  something  about  the  financial  mor¬ 
tality  of  contractors  engaged  in  this  type  of  work?  A. 
In  certain  periods— certain  cycles — as  the  bonding  com¬ 
panies  call  them,  refer  to  them,  the  mortality  rate  has  been 
very  high.  Even  among  very  large  and  important  oper¬ 
ators.  In  all  types  of  construction  that  has  been  true. 
In  fact,  the  bonding  companies  will  exhibit  a  record  show¬ 
ing  that  largest  and  so-called  best  construction  firms  in  the 
country,  many  of  them  have  met  with  disastrous  and  finan¬ 
cial  reverses. 

Q.  Have  you  an  opinion  as  to  why  that  is  the  case?  A. 
Well,  first,  the  business  is,  of  its  nature,  extremely  hazar¬ 
dous.  It  is,  as  we  look  at  it,  selling  the  market  short. 

A  man  makes  an  agreement  to  make  a  delivery  of 
402  certain  products  of  a  certain  specified  name  at  a 
future  date.  He  has  to  take  all  the  chances  of  buy-  . 
ing,  both  his  labor  and  his  material.  The  fact  he  might 
have  subcontractors  and  many  more  with  firm  quotations 
doesn’t  in  itself  secure  that  will  be  delivered,  the  material 
or  labor  and  what  is  to  be  delivered  at  the  price  he  has  to 
rely  on.  It  is  his  entire  responsibility  for  all  his  subcon¬ 
tractors  and  all  his  material  and  more.  A  market  fluctua¬ 
tion  has  brought  about  many  cases  where  the  men,  material 
or  service  has  been  completed  or  delivered  at  the  prices 
quoted,  but  which  are  substantially  more  at  the  time  of  de¬ 
livery,  so  the  contractor  is  charged  with  all  the  speculative 
hazardous  features  inherent  in  the  contracting  business. 

Q.  Have  you  made  it  a  point  to  notice  the  way  bids  run 
on  construction  work?  A.  Definitely,  that  is  one  of  the 
things  we  must  analyze. 
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Q.  You  do  that  on  all  jobs  where  you  think  there  is  a 
chance  to  write  a  bond?  A.  We  do. 

Q.  Is  there  a  published  record  of  the  bids  made  on  each 
job?  A.  In  every  case  of  public  works,  that  is  true. 

Q.  They  publish  all  the  bids?  A.  Yes. 

403  Q.  You  have  had  a  chance,  then,  to  compare  the 
range  of  the  bids  taken?  A.  Yes. 

Q.  The  difference  between  the  low  bid  and  the  next 
highest,  and  the  lowest  and  highest?  A.  Yes. 

Q.  Will  you  tell  the  Court  in  your  own  way  what  your 
experience  has  been  in  observing  the  bidding  on  public 
works  as  to  the  range  the  bids  take?  A.  I  have  to  take 
an  average  now. 

Q.  Yes.  A.  I  would  say  twenty  to  twenty-five  per 
cent. 

Q.  Between  what?  A.  Between  the  low  bid  and  the 
high  bid. 

Q.  In  other  words,  the  high  bid  is  sometimes  twenty- 
five  per  cent  higher  than  the  low  bid?  A.  Frequently. 

Q.  And  between  the  low  bid  and  the  next  low  bid  what  is 
the  range  as  you  observe  it?  A.  Between  five  and  ten 
per  cent,  more  often  five,  but  frequently  ten  per  cent. 

Q.  Between  the  low  and  next  low  bid?  A.  Yes. 

Q.  How  long  has  that  been  true?  A.  It  has  generally 
been  true  over  many  years. 

404  Q.  Has  it  varied  any  in  recent  years?  A.  It 
does  vary,  depending  on  the  stability  of  material  and 

subcontract  market.  If  material  is  plentiful  and  subcon¬ 
tractors  are  not  too  busy  they  all  figure  down  pretty  close 
and  the  variation  might  not  be  so  great.  Take  under  pres¬ 
ent  conditions  there  is  a  much  greater  discrepancy  between 
the  bids  submitted  by  various  contractors. 

Q.  Do  you  know  what  the  condition  was  in  1942  in  that 
regard?  A.  In  1942  I  would  say  it  was  fairly  stable. 

Q.  By  that  you  mean  what?  A.  I  mean  that  there 
was  not  such  a  great  discrepancy  among  the  bids  submitted 
by  contractors  at  that  time. 
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Q.  Do  you  know  what  a  discrepancy  was  in  the  spring 
of  1942,  say?  A.  I  would  say  on  the  average  between  the 
low  and  second  man  probably  five  per  cent.,  and  between 
the  low  and  high  man  fifteen  per  cent. 

Q.  Do  you  know  whether  that  was  all,  do  you  think  you 
know,  do  you  have  an  opinion  on  that?  A.  I  don’t  know 
that  I  could  say  exactly  why  it  was.  Our  analysis  of  course 
is  based  on  general  conditions  that  prevail  and  often  other 
features  enter  into  it,  the  desirability  of  the  work  and 
anxiety  of  certain  organizations  to  secure  work  and  various 
other  things  that  are  a  factor  in  that. 

405  Q.  Mr.  Strecker,  generally  speaking,  during  the 
spring  of  1942  did  you  ever  observe  the  bidding  on 

government  contracts,  United  States  Government  con¬ 
tracts?  A.  Yes,  we  did. 

Q.  Do  you  know  -whether  or  not  there  was  actual  compe¬ 
tition  in  that  field  of  work  during  that  period?  A.  Yes, 
there  was,  definitely. 

Mr.  Brill :  You  may  examine. 

Mr.  Winn:  I  have  no  questions  on  cross-examination, 
but  I  think  I  should,  in  all  fairness,  point  out  to  the  Court 
and  Mr.  Brill  that  the  question  as  to  the  general  reputation 
of  the  Ring  Construction  Corporation,  which  I  objected  to, 
and  which  objection  was  overruled,  was  not  answered  by 
the  witness. 

The  Witness :  I  would  be  glad  to  answer  it. 

Mr.  Brill:  Thank  you,  very  much. 

Q.  What  was  and  is  the  general  reputation  of  the  Ring 
Construction  Corporation  and  Mr.  Ring?  A.  If  I  may,  I 
would  like  to  answer  that  in  this  way. 

Q.  Answer  in  your  own  way.  A.  That  on  the  size 
work  the  Ring  Construction  Corporation  has  been  under¬ 
taking,  public  works  requiring  the  money  or  surety  bonds, 
for  the  past  ten  or  fifteen  years,  it  was  necessary  to  have  a 
good  reputation,  if  not  excellent,  in  order  to  interest 

406  sufficient  bonding  companies  to  execute  those  bonds. 
Many  of  them  were  substantial  jobs.  One  company 
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wouldn’t  write  and  retain  the  entire  bond.  They  would 
reinsure — 

Mr.  Winn:  May  it  please  the  Court,  I  think  this  ques¬ 
tion  can  be  answered  very  much  shorter  than  this.  If  I 
had  known  that  this — I  think  the  question  can  be  answered 
“good,  fair,”  or  “bad.” 

A.  May  I  say  this,  then,  “excellent,”  because  no  bond¬ 
ing  company  has  refused  to  take  a  part  of  any  bond. 

The  Judge:  That  is  enough  of  an  answer. 

Mr.  Brill :  That  is  all. 

The  Judge:  Just  a  minute.  Let  me  ask  a  question  or 
two. 

By  the  Judge : 

Q.  You  were  asked  a  question  about  the  rate  of  indus¬ 
trial  mortality  among  contractors.  I  believe  you  said 
something  about  cycles,  indicating  to  me  at  least  that  it  de¬ 
pended  upon  a  cycle,  that  there  was  a  cycle,  but  you  didn’t 
give  us  any  information  as  to  whether  the  year — what  kind 
of  cycle  the  year  1942  was  in.  I  think  I  might  want  to 
know  it.  A.  Insofar  as  the  mortality  of  contractors? 

Q.  Yes.  A.  I  would  say  it  was  in  a  good  cycle. 
Losses  during  that  period  were  not  great. 

Q.  I  don’t  think  the  question  has  been  asked  you 
407  that  calls  for  this  inquiry  exactly,  but  I  see  how  it 
might  be  of  interest  to  me  before  I  get  through  with 
this  case.  You  said  that  you  had  always,  or  at  least  for 
twenty  years  or  so,  written  all  bonds  for  the  Ring  Con¬ 
struction  Corporation?  A.  Yes,  I  have. 

Q.  And  then  you  were  asked  a  question  that  indicated 
whether  or  not  bonding  companies  in  general  wrote  bonds 
for  a  contractor  would  depend  upon  the  contract,  and  there¬ 
fore  you  needed  to  be  familiar  with  contracts  and  condi¬ 
tions?  A.  Yes,  sir. 

Q.  Now,  let  me  ask  you  this  question,  whether  consid¬ 
ering  the  fact  that  you  had  been  dealing  with  the  Ring  Con¬ 
struction  Corporation  for  many  years,  and  considering  the 
fact  that — I  take  it  it  is  almost  axiomatic — that  the  element 
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of  personal  integrity  enters  into  these  matters  to  some  con¬ 
siderable  degree —  A.  Yes. 

Q.  (Continuing.)  Let  me  ask  you  whether  you  would 
have  in  dealing  with  Ring  Construction  Corporation  in  a 
certain  contract,  or  for  example,  this  contract,  have  per¬ 
haps  not  waived,  but  been  less  careful  than  you  would  be 
with  somebody  else  about  examining  into  and  learning  the 
conditions  around  the  contractor  because  of  your  long  deal¬ 
ings?  A.  I  get  your  point  We  might  be  well-inclined  to 
do  that,  Judge,  so  far  as  we  are  concerned  ourselves ; 

408  but  we  act  as  agents  for  companies  and  are  charged 
with  the  responsibility,  as  near  as  we  can  assume 

that  responsibility,  of  writing  only  acceptable  bonds  and 
bonds  that  could  be  safely  written.  In  addition  to  that  be¬ 
sides  our  own  companies  in  whose  confidence  we  think  we 
have,  they  in  turn  will  reinsure  part  of  that  bond  with 
various  other  bonding  companies,  and  we  must  present  the 
matter  to  them  in  such  a  manner  that  they  can  turn  around 
and  reinsure  and  replace  part  of  that  risk,  so  if  we  were 
inclined  to  do  it  for  ourselves  we  would  still  have  to  get 
this  information  for  the  other  participant  company.  Do  I 
answer  your  question? 

Q.  Almost  Would  the  other  companies  take  your  word 
for  it  in  case  you  were  convinced  from  long  experience  with 
Ring  Construction  Corporation  that  they  were  good  for  the 
bond  regardless  of  the  bond?  Would  the  other  companies 
to  whom  you  sell  these  bonds  or  reinsure — I  suppose  it 
amounts  to  that  in  a  way — would  they  take  your  word  for 
that?  A.  No,  we  have  to  present  them  with  the  facts. 

Q.  Do  you  present  to  them  a  synopsis  or  brief  on  the 
subject  of  the  contract?  A.  Yes,  sir,  we  do.  In  this  case, 
Judge,  if  you  care  to  have  me  go  farther — 

Q.  I  think  that  is  sufficient,  unless  my  questions  cause 
counsel  to  ask  something  more. 

Mr.  Winn :  I  have  none. 

409  Q.  Do  you  study  each  contract  along  the  lines  you 
have  suggested  before  you  write  the  bond?  A. 
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Generally,  yes,  if  it  presents  some  problem.  There  are 
some  contracts  that  do  not  present  any  particular  problems, 
but  frequently  they  do. 

The  Judge :  All  this  I  have  asked  may  have  a  minimum 
of  importance,  I  am  not  sure.  That  is  all. 

Mr.  Brill:  That  is  all,  Mr.  Strecker.  Thank  you. 

(Witness  excused.) 

Mr.  Brill:  Mr.  Wiik,  will  you  come  back  to  the  stand? 

Whereupon  A.  I.  Wiik,  resumed  the  stand  as  a  witness 
for  and  on  behalf  of  the  Petitioner,  having  been  previously 
duly  sworn,  and  testified  further,  as  follows : 

Redirect  Examination 
By  Mr.  Brill : 

Q.  I  will  ask  you  again  to  make  sure  the  record  is  com¬ 
plete  on  the  point  your  experience  with  the  Ring  Construc¬ 
tion  Corporation  for  the  years  you  have  been  with  it,  has 
the  company  always — what  has  been  the  practice  and  ex¬ 
perience  of  the  company  with  respect  to  the  adequacy  and 
number  and  quantity  and  quality  of  the  sub-bids  re- 
410  ceived,  before  the  company  bids  itself?  A.  We 
have  always  received  sufficient  bids  to  satisfy  our¬ 
selves  and  be  able  to  make  up  an  intelligent  bid. 

Q.  Have  you  ever  experienced  any  difficulty  in  that  re¬ 
gard  ?  A.  On  a  very  few  occasions  where  the  job  might  be 
a  distance  away  and  there  was  a  delay  in  the  transmission 
of  the  bid,  or  something. 

Q.  Did  you  Sunday,  at  my  home,  bring  to  me  all  the 
sub-bids  on  this  job,  and  did  you,  with  my  help,  make  a 
tabulation  on  the  number  of  bids  on  each  of  the  items  in 
your  estimate  sheets  on  which  you  had  bids?  A.  Yes. 

Q.  Have  you  got  that  summary  here?  I  want  to  take 
them  item  by  item,  the  bids  that  are  here,  and  I  will  exhibit 
them  to  counsel  if  he  wants  to  see  them.  First,  take  the 
item  of  sheet  metal  roofing.  How  many  bids  did  you  have 
before  you  bid?  A.  Two  bids  on  sheet  metal  and  roofing. 

Q.  On  the  millwork,  how  many  bids?  A.  Five  bids. 

Q.  On  the  finish  hardware?  A.  Three  bids. 
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Q.i  On  plumbing  and  heating?  A.  Three  on  plumbing 
and  one  on  heating. 

411  Q.  On  the  air  heating?  A.  Five  bids. 

Q.  On  the  electric  wiring  and  fixtures?  A. 
Four  bids. 

Q.  Those  are  the  items  on  which  you  had  bids?  A.  I 
have  the  tabulation  here  of  miscellaneous  iron,  four  bids. 

Q.i  Miscellaneous  iron,  you  had  four  bids.  Is  that — by 
the  way,  that  is  one  item  you  omitted  in  the  tabulation  of 
savings.  I  will  go  back  to  the  item  the  moment  we  get 
through  with  this.  You  had  no  bids  on  painting?  A.  I 
believe  there  was  a  telephone  bid,  a  bid  Mr.  Ring  gave  me, 
but  I  didn’t  find  a  record  on  it. 

Q.  And  you  had  no  bids  on  excavation?  A.  No. 

Q.  You  had  no  bid  on  the  caulking?  A.  That  was  our 
own  bid  on  so  many  windows. 

Q.  Your  own  estimate?  A.  Our  own  estimate,  yes. 

Q.  And  the  brick  and  tile,  labor  of  erecting  it,  that  was 
your  own  calculation?  A.  That  was  our  own  calculation. 

Q.  And  the  matter  of  temporary  roads  was  your  own 
calculation?  A.  That  is  correct. 

Q.  And  a  change  order  of  course  that  came  in 

412  later  was  not  subject  to  bids?  A.  That  is  right. 

Q.  The  asbestos  shingle  siding?  A.  That  was 
a  change  in  construction  that  came  in  afterwards. 

Q.  All  right.  Let’s  cover  up  this  one  item,  and  I  am 
through.  This  item  of  miscellaneous  iron.  How  much  was 
included  in  your  estimate  for  miscellaneous  iron,  the  esti¬ 
mate  here  in  evidence?  A.  Our  estimate  was  $36,806.00. 

Q.  And  how  many  bids  did  you  have?  A.  I  think — 

Q.  Four,  I  have  got  here. 

The  Judge :  I  see  four. 

A.  Four,  okay. 

Q.  What  did  you  finallv  let  it  at?  A.  It  was  let  at 
$32,422.00. 
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Q.  With  a  net —  A.  With  a  net  saving  of  $4,384.00. 

Mr.  Brill :  That  is  all. 

Mr.  Winn :  No  questions. 

The  Judge:  I  want  to  ask  this  question  because  there 
may  not  be  anybody  else  on  the  stand  from  whom  I  can  get 
the  information.  I  should  have  asked  Mr.  Ring. 

By  The  Judge : 

413  Q.  There  has  been  evidence  here  about  two  sons 
of  Mr.  Ring  on  the  job.  A.  Yes,  that  is  right. 

Q.  What  are  their  names?  A.  Harold — 

Q.  And  Martin?  A.  And  Martin. 

Q.  What  were  their  ages  at  that  time,  1942?  A.  I 
wouldn’t  know  definitely.  Harold  Ring  is  the  younger.  I 
would  imagine  he  was  twenty,  in  his  early  20 ’s,  twenty- 
three  or  twenty-four ;  and  Martin  is  a  few  years  older  than 
he  is. 

The  Judge:  I  just  wanted  to  get  an  idea  of  whether 
they  were  mere  boys  or  not.  Go  ahead.  That  is  all. 

(Witness  excused.) 

Mr.  Brill:  Mr.  Ring,  will  you  came  back?  I  will  give 
the  Court  the  exact  date. 

Whereupon  Morris  J.  Ring,  resumed  the  stand  as  a  wit¬ 
ness  for  and  on  behalf  of  the  Petitioner,  having  been  pre¬ 
viously  duly  sworn,  and  testified  further,  as  follows : 
Redirect  Examination 
By  Mr.  Brill : 

414  Q.  How  old  is  Harold?  A.  Harold  is  twenty- 
six. 

Q.  Twenty-six.  A  graduate  engineer?  A.  Yes,  sir. 

Q.  When  "did  he  graduate?  A.  In  1942. 

Q.  1942  A.  Early  in  1943,  rather. 

Q.  Martin?  A.  Martin  graduated  in  1938  or  1939. 

Q.  What  is  his  age?  A.  Martin  is  about  twenty-nine, 
close  to  thirty. 

Mr.  Brill:  All  right.  That  is  all.  I  wonder  if  I  can 
have  five  minutes. 

(Witness  excused.) 
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The  Judge:  We  are  going  to  take  a  ten-minute  recess 
now.  The  reporter  needs  some  rest. 

(A  short  recess  was  here  taken.) 

Mr.  Brill:  Call  Mr.  George  Heller. 

The  Clerk:  Tell  ns  your  name,  Mr.  Witness,  please? 
Mr.  Heller:  George  Heller. 

Whereupon  George  Heller  was  called  as  a  witness  for 
and  on  behalf  of  the  Petitioner  and  having  been  first  duly 
1  sworn  was  examined  and  testified  as  follows : 

415  Direct  Examination 

By  Mr.  Brill : 

Q.  Mr.  Heller,  where  do  you  live?  A.  Minneapolis. 

Q.  What  is  your  occupation?  A.  Construction  busi¬ 
ness. 

Q.  And  how  long  have  you  been  in  that  business?  A. 
About  thirty  years. 

Q.  What  company  are  you  connected  with?  A.  John¬ 
son,  Drake  &  Piper,  Incorporated. 

Mr.  Winn :  What  was  the  name  ? 

The  Witness:  Johnson,  Drake  &  Piper,  Incorporated. 
Q.  And  where  is  your  principal  place  of  business?  A. 
In  the  Baker  Building,  1138  Baker  Building. 

Q.  What  sort  of  construction  have  you  done  with  them? 
A.  All  types,  industrial,  bridges,  paving,  dams. 

Q.  What  office  do  you  hold  with  the  company?  A. 
Vice-president  and  treasurer. 

Q.  Do  you  have  to  do  with  the  estimating  of  the,  or 
checking  of  the  estimates  and  making  of  the  bids?  A. 
Yes,  sir. 

Q.  Who  determines  the  amount  of  a  bid  for  the  com¬ 
pany?  A.  There  are  several  of  us  who  do  that.  I  am  one 
of  them. 

416  Q.  How  long  has  that  been  your  function?  A. 
Oh,  for  this  particular  company  about  twenty  years. 

Q.  What  size  contracts  does  your  company  handle?  A. 
Well,  we  have  handled  some  very  large  ones,  especially 
during  the  war  period. 
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Q.  How  large?  A.  We  have  had  some  large  contracts, 
I  should  say  our  largest  contract  was  sixty  million  dollars. 

Q.  Where  was  that?  A.  Africa. 

Q.  What  other  contracts  of  sizeable  character  has  your 
company  handled?  A.  We  have  done,  with  other  part¬ 
ners,  one  hundred  fifty  million  dollars  worth  of  work  in 
Alaska  for  the  Navy. 

Q.  How  about  work  in  the  United  States?  A.  A  par¬ 
ticularly  large  one  with  the  Navy  in  California  that  run 
twenty-two  million. 

Q.  I  take  it  your  company  is  one  of  the  largest  con¬ 
tracting  concerns  in  the  middlewest,  is  that  right?  A. 
Yes,  sir.  We  consider  ourselves  fairly  well  up  there. 

Q.  Is  the  contracting  business  a  hazardous  business? 
A.  I  would  say  yes. 

Q.  Does  it  have  elements  of  speculation  and  risk?  A. 
Very  much. 

Q.  What  are  the  elements  of  risk  in  that  type  of 
417  business?  A.  Well,  there  are  a  number  of  condi¬ 
tions;  availability  of  materials,  labor  situations,  la¬ 
bor  markets,  kaleidoscopic  effects  of  jobs,  where  you  are 
operating,  as  to  where  you  are  working,  food,  and  condi¬ 
tions  of  engineering  work. 

Q.  How  about  weather?  A.  Weather;  very  much  so. 

Q.  How  about  strikes,  the  possibility  of  strikes?  A. 
We  have  had  strikes,  but  I  guess  we  will  always  give  in  like 
everyone  does  these  days. 

Q.  All  right.  Now,  did  your  company  figure  any  work 
in  the  Camp  McCoy  area?  A.  No,  sir. 

Q.  Have  you  a  general  knowledge  as  to  where  it  is  lo¬ 
cated?  A.  Yes,  sir. 

Q.  Assuming  that  the  company  was  preparing  a  bid 
during  the  spring  of  1942  for  the  six  and  a  half  or  seven 
million  dollars  worth  of  work  at  Camp  McCoy,  right  out¬ 
side  of  Sparta,  Wisconsin,  on  about  four  hundred  and  fifty 
acres  of  land,  consisting  of  swampy  areas,  as  well  as  areas 
of  silty  sand  and  some  wet  places  besides,  the  job  required 
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the  erection  of  these  buildings,  some  four  hundred  and 
ninety  of  which  one  hundred  and  seventy-five  were  typical, 
in  a  period  of  one  hundred  eighty  consecutive  days,  not 
working  days  but  consecutive  days  with  the  penalty 

418  of  fifteen  dollars  per  day  for  each  day  delay  with 
respect  to  each  building,  this  job  was  to  be  subject  to 

a  public  .letting  on  competitive  bidding,  a  typical  govern¬ 
ment  building  contract,  assuming  the  contractor  is  a  com¬ 
petent  organization  and  he  has  competently  and  accurately 
figured  the  quantities,  unit  cost,  and  obtained  sub-bids  on 
the  principal  items  and  has  calculated  its  estimated  cost  of 
construction  including  well  known  and  expected  contingen¬ 
cies.  Now  I  want  your  opinion,  Mr.  Heller,  as  to  how  much 
would  be  added  to  cover  profit  and  unknown  contingencies 
or  hazards  by  a  responsible,  competent  contractor  in  the 
year  1942,  in  your  opinion? 

Mr.  Winn:  I  object  that  question,  if  the  Court  please. 
We  are  not  here  for  the  purpose  of  determining  how  much 
profit  should  be  added  to  a  bid.  We  are  here  for  the  pur¬ 
pose  of  determining  what  the  excess  profits  were  earned 
by  this  contractor  on  these  contracts.  I  don’t  think  the 
question  is  material  or  relevant  to  the  issue  involved  in 
this  case. 

Mr.  Brill :  It  is  the  same  question  the  Court  passed  upon 
before. 

The  Judge :  I  will  hear  the  answer.  I  think  I  can  weigh 
the  value  of  this  testimony  later  when  I  see  the  entire  rec¬ 
ord.  Objection  overruled.  Exception  allowed.  Answer 
the  question  if  you  can. 

Mr.  Winn:  What  percentage  should  be  added? 

419  A.  Well,  in  these  times,  with  what  known  contin¬ 
gencies  are — there  are  at  times  many  unknown — and 

on  a  bid  of  that  size  I  don’t  think  we  would  put  anything 
less  in  than  twelve  or  thirteen  per  cent,  for  that  item.  In 
fact,  we  would  put  that  much  on. 
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Q.  What  do  you  think  the  general  competent  contractor 
concern  would  generally  do  under  those  circumstances? 

The  Judge :  In  1942. 

Q.  In  1942.  A.  I  think  the  ordinary  competent  con¬ 
tractor  that  is  capable  of  bidding  that  kind  of  work  and 
wants  to  remain  in  business  would  do  that  same  thing,  or 
maybe  more. 

Mr.  Brill:  You  may  inquire. 

Mr.  Winn:  No  examination. 

The  Judge:  I  consider  your  objection  an  exception  go¬ 
ing  to  this  entire  line  of  questioning. 

Mr.  Brill :  One  more  question. 

Q.  How  long  have  you  known  Mr.  Bing  and  the  Ring 
Construction  Corporation?  A.  I  have  known  of  him  ten 
or  fifteen  years,  probably  a  little  longer. 

Q.  You  are  not  an  intimate  friend  of  his?  A.  No,  sir. 

Q.  Have  you  known  his  general  reputation  in  the  con¬ 
tracting  field  as  to  his  integrity,  ability  and  charac- 
420  ter?  A.  The  way  we  put  it  we  wouldn’t  know  too 
much  about  him  personally  the  way — 

Mr.  Winn :  J ust  answer  the  question. 

A.  The  way  we  would  put  it  in  our  terminology  we 
would  call  him  good  competition. 

Mr.  Winn :  I  said,  please  answer  the  question  asked. 

The  Judge :  Read  the  question  and  strike  the  answer  for 
the  present. 

(Whereupon  the  reporter  read  the  question  as  recorded.) 

A.  Yes,  sir. 

Q.  And  what  was  it?  A.  Good. 

Mr.  Winn :  I  object  to  that  on  the  ground  that  it  is  im¬ 
material  and  irrelevant. 

The  Judge:  Objection  overruled.  Exception  allowed. 

Q.  What  was  it?  A.  Good. 

Q.  What  is  it  at  the  present  time?  A.  In  my  estima¬ 
tion  just  as  good  and  better  as  1942. 

Mr.  Brill :  That  is  all.  Thank  you  very  much. 

(Witness  excused.) 
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Mr.  Brill:  If  the  Court  please,  aside  from  the  stipula¬ 
tion  we  are  to  make  about  the  matter  of  taxes  and  one  wit¬ 
ness  is  supposed  to  be  here,  was  supposed  to  be  here  at  11 
o’clock,  Mr.  Charles  Haglin,  another  contractor, 

421  whose  testimony  will  take  about  the  same  length  of 
time  as  Mr.  Heller’s,  we  have  no  further  testimony 

on  direct.  I  suggest  unless  counsel  wants  to  take  the  time 
now  to  work  out  the  stipulation  with  respect  to  the  matter 
of  taxes  to  avoid  wasting  time  be  permitted  not  to  rest  for 
the  moment,  but  to  put  Mr.  Haglin  on  at  the  time  he  comes. 
I  told  him  if  he  would  get  here  at  twelve  it  would  be  soon 
enough.  Maybe  counsel  would  be  willing  to  put  on  some 
of  his  witnesses  under  that  arrangement  so  we  won’t  waste 
any  time.  Mr.  Haglin  may  walk  in  at  any  time. 

Mr.  Winn :  What  is  Mr.  Haglin  going  to  testify  to,  Mr. 
Brill? 

Mr.  Brill:  The  same  as  Mr.  Heller. 

Mr.  Winn:  Mr.  Haglin  is  also  a  contractor? 

Mr.  Brill:  He  represents  another  of  the  outstanding 
contracting  concerns  in  this  part  of  the  country,  not  quite 
as  large  as  the  company  with  which  Mr.  Heller  is  con¬ 
cerned,  but  approximately  the  same  size,  and  will  testify  to 
the  same  effect  and  same  figures. 

Mr.  Winn:  I  will  go  ahead  and  put  my  witness  on  be¬ 
cause  I  think  we  could  work  out  the  stipulation  as  to  the 
Wisconsin  taxes  between  the  time  we  adjourn  here  and  the 
time  we  convene  in  Washington.  I  will  also  agree  to  sus¬ 
pend  with  the  Bespondent’s  case  at  any  time  Mr.  Haglin 
comes  in  in  order  that  we  can  then  complete  the  Peti- 

422  tioner’s  case.  I  understand  the  Petitioner  will  rest 
after  Mr.  Haglin ’s  testimony. 

Mr.  Brill:  Subject  to  the  matter  of  taxes  being  worked 
out 

The  Judge :  State  the  matter  for  the  Respondent. 
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Opening  Statement  of  Robert  H.  Winn, 

Attorney  for  Respondent 

Mr.  Winn :  May  it  please  the  Court,  as  has  already  been 
stated  by  Mr.  Brill,  this  case  involves  two  aspects. 

At  the  outset  the  Petitioner  has  questioned  the  constitu¬ 
tionality  of  the  Renegotiation  Acts.  This  is,  of  course,  pri¬ 
marily  a  question  of  law.  However,  in  an  effort  to  aid  the 
Court  in  its  consideration  of  the  problems  as  to  whether 
the  Renegotiation  Acts  are  contemplated  within  the  four 
comers  of  the  grant  of  power  which  is  the  Constitution  of 
the  United  States,  the  Respondent  intends  to  introduce 
some  factual  testimony,  factual  evidence  of  the  circum¬ 
stances  surrounding  the  enactment  of  the  Renegotiation 
Acts  and  some  of  the  circumstances  attendant  upon  their 
original  administration. 

On  the  basis  of  that  testimony  and  the  law  we  will  ask 
the  Court  to  find  that  it  has,  that  Congress  has  the  right 
and  the  authority  and  even  the  duty  under  these  circum¬ 
stances  to  pass  this  legislation. 

The  second  phase  of  the  case  has  to  do  with  its  merits. 
I  think  the  Court  is  aware  that  a  great  many  of  the 
423  disputed  items,  as  disclosed  by  the  pleadings,  have 
been  settled  as  the  result  of  the  stipulation.  So  far 
as  Respondent  is  concerned  there  is  at  present  only  two 
issues  presented  by  the  pleadings  in  this  case  for  determi¬ 
nation. 

The  first  is  what  is  a  reasonable  allowance  as  compensa¬ 
tion  for  the  work  done  by  certain  men  in  connection  with 
these  contracts  taken  by  the  Ring  Construction  Corpora¬ 
tion  for  buildings  at  Camp  McCoy.  When  I  say,  “What  is 
the  reasonable  compensation  for  these  men,”  I  mean,  what 
is  the  reasonable  compensation  which  the  Ring  Construc¬ 
tion  Corporation  is  entitled  to  deduct  from  its  profit  as  a 
job  expense  as  an  item  of  cost  in  connection  with  these 
jobs  at  Camp  McCoy.  Ordinarily,  in  these  cases  there  are 
many  cases  presented. 
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What  is  the  business  of  the  Petitioner  which  is  subject 
to  renegotiation?  Here,  we  do  not  have  that  problem. 
This  is  a  renegotiation  of  two  specific  contracts  and  we 
have  in  the  record  the  total  amount  of  receipts  by  the  Ring 
Construction  Corporation.  All  of  the  expenses  and  costs 
which  were  incurred  and  paid  by  the  Ring  Construction 
Corporation  in  the  carrying  out  of  this  contract  as  job  costs 
have  been  settled  with  the  one  exception  of  the  amounts  of 
these  salaries  or  compensations.  Once  the  Court  has  de¬ 
termined  the  amount  that  should  be  deducted  for  salaries 
and  compensations  we  will  then  have,  by  a  process  of  sim¬ 
ple  subtraction,  the  amount  of  renegotiable  profit. 

424  Now,  that  renegotiable  profit  is  the  figure  which 
is  then  presented  to  the  Court;  on  the  basis  of  that 
profit  and  the  record  in  the  case  the  Court  must  redeter¬ 
mine  how  much,  if  any,  of  the  profits  earned  by  the  Peti¬ 
tioner  from  these  two  jobs  constitute,  under  the  Renego¬ 
tiation  Act,  excess  profit. 

We  will  ask  the  Court  to  determine  that  of  the  profits 
earned,  $1,405,000.00  constitute  excess  profits,  and  we  shall 
ask  that  the  Court  issue  its  order  to  that  effect  with  the 
proviso  that  the  $1,405,000.00  is  to  be  reduced  by  the 
amount  of  applicable  Wisconsin  state  income  taxes  and 
United  States  federal  income  taxes. 

The  Judge :  Your  witness  is  here  now. 

Mr.  Brill:  He  is  here.  May  I  speak  to  him  for  a 
moment? 

The  Judge :  Yes ;  just  a  moment. 

Mr.  Brill:  Call  Mr.  Haglin. 

The  Clerk:  Will  you  tell  us  your  name,  Mr.  Witness? 

Mr.  Haglin:  Charles  F.  Haglin. 

The  Clerk :  How  do  you  spell  your  last  name? 

Mr.  Haglin:  H-A-G-L-I-N. 

Whereupon  Charles  P.  Haglin  was  called  as  a  witness  for 
and  on  behalf  of  the  Petitioner  and  having  been  first  duly 
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sworn  was  examined  and  testified  as  follows : 

425  Direct  Examination 

By  Mr.  Brill : 

Q.  Mr.  Haglin,  what  is  the  name  of  the  company  yon 
are  connected  with?  A.  C.  F.  Haglin  &  Sons,  Incor- 
parated. 

Q.  You  are  C.  F.  Haglin  and  that  name  is  your  father’s 
name?  A.  That  is  correct. 

Q.  Your  father  is  now  passed  away?  A.  That  is  cor¬ 
rect. 

Q.  And  the  company  is  run  by  yon  and  your  brother? 
A.  No,  I  am  the  only  operator. 

Q.  I  didn’t  know  that.  Art,  your  brother  was  with  yon. 
How  long  have  yon  been  in  the  contracting  business?  A. 
I  personally  have  been  in  the  contracting  business  about 
thirty  years. 

Q.  What  character  buildings  have  you  erected?  A. 
We  have  erected  a  good  deal  of  government  work  and  in¬ 
dustrial  buildings,  hospitals  and  schools. 

Q.  Did  you  do  any  government  work  during  the  war? 
A.  (Continuing.)  Bank  buildings.  Yes,  we  did  in  asso¬ 
ciation  with  other  contractors. 

Q.  What  was  the  largest  contract  you  were  associated 
in  the  building  of?  A.  Camden,  Arkansas  plant. 

426  Q.  About  what  was  the  contract  price  of  the  cost 
of  the  work?  A.  About  ninety  million  dollars. 

Q.  Aside  from  that  government  work  which  ran  ninety 
million  dollars  give  us  some  of  the  sizeable  amounts  in¬ 
volved  in  jobs  your  company  did  by  itself?  A.  Our  com¬ 
pany  by  itself  had  no  government  work. 

Q.  I  mean  other  than  government  work.  A.  Well,  the 
past  years  we  have  been — we  have  built  the  North  Western 
Bank  at  Minneapolis,  the  Grand  Tower,  Nicolette  Hotel, 
and  we  did  work  for  the  State  of  New  York,  and  some  work 
in  the  state  of  Wisconsin. 

Q.  I  suppose  the  bank  building  ran  several  million  dol¬ 
lars?  A.  About  five  million. 
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Q. !  And  the  Grand  Tower  about  a  million  and  a  half? 
A.  Yes. 

Q.  Maybe  the  Hotel  abont  three  million?  A.  About 
two  or  three  million  dollars. 

Q.  That  gives  us  the  size  of  the  operations  of  the  com¬ 
pany  fairly  well,  I  hope.  Now,  you  are  familiar  with  the 
Camp  McCoy  area?  A.  No,  I  am  not.  I  have  never  seen 
it 

Q.  Did  your  office  secure  some  work  on  Camp  McCoy? 
A.  Yes. 

427  Q.  Do  you  know  about — generally  about  the  work 
done  there?  A.  Yes. 

Q.  I  will  ask  you  for  an  opinion  and  I  have  got  to  state 
certain  facts  which  you  will  assume  to  be  correct.  Assum¬ 
ing  a  competent  contractor,  financially  responsible,  was 
preparing  a  bid  to  build  six  and  a  half  or  seven  million  dol¬ 
lars  of  work  at  Camp  McCoy  during  the  spring  and  sum¬ 
mer  of  1942,  and  that  the  job  was  to  be  let  on  public  letting, 
competitive  bidding,  with  a  surety  bond  for  completion, 
and  that  it  called  for  the  erection  for  about  four  hundred 
and  ninety  buildings  of  which  one  hundred  seventy-five 
were  typical,  in  a  total  of  one  hundred  eighty  calendar  days 
with  a  penalty  of  fifteen  dollars  per  day  for  each  building 
not  completed  within  the  time  limited;  on  the  typical  gov¬ 
ernment  specifications  of  the  contract,  assuming  the  con¬ 
tractor  in  question  had  calculated  to  the  best  of  his  ability 
all  actual  costs  including  actually  known  contingencies  or 
expected  contingencies  and  that  the  contractor  was  compe¬ 
tent  to  figure  such  a  job  and  reached  the  point  where  he  was 
to  determine  what  percentage  of  those  costs  to  add  for 
profits,  and  unknown  contingencies,  I  want  you  to  give  your 
opinion  as  to  what  a  responsible  contractor  ought  to  add 
under  those  circumstances.  A.  I  think  a  contractor  ought 
to  add  between  ten  and  twelve  per  cent,  under  those  cir¬ 
cumstances. 

428  Mr.  Brill :  You  may  examine. 

Mr.  Winn :  No  questions. 
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Mr.  Brill :  Thank  you,  Mr.  Haglin,  thank  you  very  much. 

(Witness  excused.) 

Mr.  Winn :  Are  you  through! 

Mr.  Brill :  I  am  through  except  for  the  tax  problem  we 
are  going  to  stipulate. 

Mr.  Winn :  May  I  here  state,  in  order  to  be  sure  where 
we  are,  I  would  like  to  ask  the  court,  isn’t  it  possible  for  an 
order  of  Court  to  be  issued  for  a  determination  in  a  certain 
amount  to  be  reduced  by  the  applicable  Wisconsin  and  fed¬ 
eral  income  taxes;  the  income  taxes  being  on  a  sliding  scale, 
the  amount  of  taxes  will  be  dependent  of  course  on  the 
amount  of  income,  and  the  amount  of  income  will  be  de¬ 
pendent  on  the  amount  of  the  Court’s  determination.  Con¬ 
sequently,  it  is  impossible  to  determine  what  the  income 
taxes  will  be,  and  I  would  like  to  have  you  obviate  that  by 
having  such  an  order  prepared  in  advance. 

Mr.  Brill :  I  am  not  quite  prepared  to  agree  that  is  the 
problem  we  face.  We  feel  the  Internal  Revenue  depart¬ 
ment  has  determined  the  amount  of  taxes  and  the  statute 
provides  that  amount  shall  be  deducted  from  the  amount 
determined  to  be  excess  profits. 

The  Judge:  Is  there  any  reason,  gentlemen,  why 
429  you  can’t  leave  that  matter  until  you  meet  in  Wash¬ 
ington?  You  say  you  want  to  think  some  more 
about  it? 

Mr.  Winn:  I  want  the  case  closed  except  for  that  I 
want  to  know  where  I  stand  as  far  as  the  Petitioner’s  case 
is  concerned. 

The  Judge :  When  we  finish  here  we  will  be  closed  but 
for  that  and  the  question  of  constitutionality. 

Mr.  Brill :  That  is  as  I  understand. 

Mr.  Winn:  Very  well. 

The  Judge :  Can’t  you  take  that  up  in  Washington? 

Mr.  Winn :  Very  well. 

Mr.  Brill:  I  think  we  will  be  able  to  work  it  out  by 
agreement;  if  not,  I  think  we  can  ask  leave  to  prove  what  I 
have  to. 
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The  Judge:  We  will  leave  it  to  be  proved  if  necessary 
at  Washington,  and  to  be  taken  up  there. 

Mr.  Winn:  Mr.  Barnes. 

The  Clerk:  What  is  your  name,  Mr.  Witness? 

Mr.  Barnes :  Samuel  E.  Barnes. 

Whereupon  Samuel  E.  Barnes  was  called  as  a  witness  for 
and  on  behalf  of  the  Respondent  and  having  been  first  duly 
sworn  was  examined  and  testified  as  follows : 

Mr.  Brill :  There  was  one  other  thing  we  forgot. 

430  Counsel  checked  my  figures  on  indirect  costs  and  we 
agreed  to  stipulate  what  the  figures  were  without 

counsel  admitting  anything  about  those  except  the  correct 
figures — will  you  read  those  into  the  record  we — 

Mr.  Winn :  Before  we  read  them  into  the  record  tell  the 
Court  what  they  are  and  I  will  answer  you.  My  objection 
is  basic,  as  far  as  those  figures  are  concerned. 

Mr.  Brill :  You  may  take  any  objection  you  "wish  except 
I  want  the  figures  stipulated. 

Mr.  Winn:  I  am  perfectly  willing  to  stipulate  the  fig¬ 
ures. 

Mr.  Brill:  You  are.  The  one  you  audited  then — 

Mr.  Winn :  I  gave  you  back  the  sheet. 

Mr.  Brill:  No. 

Mr.  Winn :  The  sheet  you  wrote  out  I  gave  back  to  you. 
Mr.  Brill :  The  figures  you  were  going  by  are  yours,  not 
mine.  You  reduced  mine. 

Mr.  Winn:  Let’s  cover  this  right  now. 

May  it  please  the  Court,  Mr.  Brill  has  had  prepared  fig¬ 
ures  which  total  approximately  forty  thousand  dollars 
which  represent  certain  expenditures  made  by  the  Ring 
Construction  Corporation  after  January  1,  1943,  in  and 
about  the  renegotiation  process  itself,  and  it  includes  ac¬ 
countants,  fees,  counsel  fees,  and  travelling  expenses 

431  |  in  connection  with  renegotiation.  These  figures  also 

include  Mr.  Ring’s  salary  at  the  rate  of  thirty-five 
thousand  dollars  a  year  for  nine  months  in  1943.  It  also 
includes  the  salary  of  Mr.  Wiik  from  January  1,  1943,  to 
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November  30,  1943,  amounting  to  forty-five  hundred  dol¬ 
lars.  Also  included  in  this  item  are  back  charges,  items  for 
entertainment — I  don’t  know  whether  that  is  in  connection 
with  renegotiation  or  not — 

Mr.  Brill:  Didn’t  we  exclude  those — I  told  you  to  ex¬ 
clude  those. 

Mr.  Winn :  All  right.  We  will  exclude  all  the  entertain¬ 
ment. 

The  Judge:  You  said  “back  charges”  or  “bank 
charges”? 

Mr.  Winn :  Bank  charges — B-A-N-K,  in  1943.  Station¬ 
ery  and  supplies  in  1943,  light  and  office  rent  in  1943.  Of 
course,  the  biggest  item  involved  is  $26,250.00  representing 
salary  for  Mr.  Bing  in  1943. 

Counsel  for  the  Petitioner,  I  have  checked  these  figures 
and  they  are  correct.  Counsel  for  Petitioner  wants  them 
included  as  a  job  expense  and  the  job  was  completed  in 
1943,  and  I  object  to  the  figures  on  the  ground  that  clearly 
they  bear  no  relation  to  the  extent  of  the  job  and  are 
clearly  corporate  figures. 

Mr.  Brill:  I  thought  we  were  going  to  agree  to  two 
additional  facts.  One  is,  these  items  were  expended  in 
connection  with  renegotiation  and  in  connection 
432  with  cleaning  up  the  office  work  necessary  in  con¬ 
nection  with  the  job  and  related  only  to  office  work 
in  connection  with  this  job  even  though  it  had  been  com¬ 
pleted  and  that  the  expenses  were  reasonable  expenses  for 
that  purpose. 

Mr.  Winn :  That  is  in  the  stipulation. 

Mr.  Brill:  Yes.  Now,  with  those  facts  stipulated  and 
the  figure  is  forty  thousand  dollars,  all  we  have  left  is  a 
question  of  law  as  to  whether  the  Court  should  consider  it. 

The  Judge :  Are  you  agreed  now  on  the  statements  that 
both  of  you  have  made  as  to  the  facts  and  figures  that 
each  of  you  have  explained. 

Mr.  Winn:  I  am  in  agreement. 

Mr.  Brill:  I  am  too. 
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The  Judge:  You  are  in  agreement  with  him,  and  he 
is  in  agreement  with  you.  Do  you  wish  to  make  this 
“approximately  forty  thousand  dollars”  more  accurate? 

Mr.  Brill:  Let’s  agree  to  forty  thousand  dollars.  We 
were  both  generous  about  taking  out  and  putting  in. 

Mr.  Winn :  I  will  agree  to  forty  thousand  dollars. 

The  Judge:  We  will  consider  it  so  stipulated  and  that 
it  is  to  be  an  item  to  be  considered. 

Mr.  Winn:  Very  well 

Direct  Examination 
By  Mr.  Winn: 

433  Q.  What  is  your  name  and  address?  A.  Sam¬ 
uel  E.  Barnes,  4952  West  Agusta  Boulevard,  Chi¬ 
cago,  Illinois. 

Q.  Will  you  speak  up  a  little  louder,  Mr.  Barnes,  so 
that  the  Judge —  A.  Yes,  sir. 

Q.  What  is  your  occupation,  Mr.  Barnes?  A.  Archi¬ 
tect,  sir. 

Q.  Where  are  you  employed?  A.  With  the  United 
States  Government. 

Q.  What  part  of  it?  A.  Chicago. 

Q.  What  part  of  the  Government?  What  branch  of 
the  Government?  A.  Right  now,  with  the  Veterans 
Bureau. 

Q.  Do  you  hold  any  college  degrees,  Mr.  Barnes?  A. 
Yes. 

Q.  What  is  it,  when  did  you  get  it,  and  where?  A. 
Bachelor  of  Science  in  Architecture  in  1917. 

Q.  From  where?  A.  KSAC,  Kansas  State  Agricul¬ 
tural  College,  Manhattan,  Kansas. 

Q.  Going  back  to  1917,  will  you  tell  us  what  your 
occupation  was  immediately  after  your  graduation  in 
Architecture?  A.  I  graduated  in  June,  and  in  Oc- 

434  tober  I  was  called  to  the  Army  and  served  in  the 
Army  under  the — with  the  314th  Engineers  for  ap¬ 
proximately  two  years.  Do  you  want  the  construction 
experience  during  that  time? 
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Q.  Yes.  A.  The  All-Kansas  Recreation  Building  at  a 
cost  of  $380,000.00  was  built,  designed  and  supervised  by 
myself  during  the  first  seven  months  in  the  Army. 

Q.  When  did  you  leave  the  Army?  A.  In  March,  ’19. 

Q.  You  mean  1919?  A.  March,  1920 — the  armistice 
was  signed  the  11th — 

Q.  The  armistice  was  signed  in  November,  1918. 
When  did  you  leave  the  Army?  A.  Nineteen. 

Q.  You  mean  1919?  A.  Right 

Q.  When  you  left  the  Army  what  did  you  do,  Mr. 
Barnes?  A.  My  first  job  was  with  the  State  Architect, 
State  of  Oklahoma. 

Q.  What  did  you  do  there?  A.  I  was  chief  draftsman. 

Q.  Did  you  have  anything  to  do  with  construction?  A. 
Yes. 

Q.  What?  A.  Supervised  the  construction  of, 
435  during  a  period  of  a  year’s  time,  seven  or  eight 
state  buildings. 

Q.  How  were  they  erected?  A.  By  contract,  some  of 
them,  and  some  of  them  by  time  and  material. 

Q.  How  long  did  you  stay  with  the  State  of  Okla¬ 
homa?  A.  One  year. 

Q.  That  brings  us  up  to  1920.  What  did  you  do  then? 
A.  I  went  in  business  for  myself. 

Q.  Where?  A.  Muskogee,  Oklahoma. 

Q.  How  long  did  you  remain  in  business  for  yourself 
in  Muskogee,  Oklahoma?  A.  Until  1925. 

Q.  You  were  in  business  for  yourself  as  what?  A.  As 
an  architect. 

Q.  What  did  you  do — what  did  your  work  include  in 
1920  to  1925?  A.  Construction  of  some  thirteen  school, 
churches,  business  buildings,  cotton  gins,  industrial  types 
of  buildings,  garages,  postoffices,  hotels,  and  so  forth. 

Q.  In  1925  what  did  you  do?  A.  In  1925  I  came  to 
St  Paul 

Q.  What  did  you  do  there?  A.  I  took  a  job  for  Tom 
Elerbee,  of  this  city. 
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Mr.  Brill:  What  elevator? 

436  The  Witness :  Tom  Elerbee — Elerbee. 

Q.  What  did  you  do  for  him?  A.  Worked  in 
the  office  for  him  awhile  and  he  sent  me  up  to  Cold  Springs 
Granite  Company  where  I  designed  the  granite  for  Fisher 
Body  Building  in  Detroit. 

Q.  Did  you  have  anything  to  do  with  construction  of 
Fisher  Body  Building  in  Detroit?  A.  The  granite  was 
for  the  contract. 

Q.  You  designed  it.  Did  you  have  anything  to  do  with 
the  construction?  A.  Yes,  I  followed  through,  super¬ 
vised  it. 

Q.  Where?  A.  At  Fisher  Body  in  Detroit. 

Q.  How  long  did  you  stay  with  Tom  Elerbee?  A.  A 
little  bit  over  a  year  or  a  year  and  a  half,  I  guess  it  was. 

Q.  What  did  you  do  then?  A.  Then  I  was  called  to 
Madison,  Wisconsin,  and  there  I  worked  for  Mr.  Flad 
Moulton. 

Q.  Will  you  spell  that,  please?  A.  F-L-A-D  M-O-U-L- 
T-O-N. 

Q.  That  brings  us  up  to  1928, 1  believe.  What  did  you 
do  in  1928?  A.  In  1928  I  was  still  in  business  for  my¬ 
self. 

Q.  The  last  time  we  saw  you  you  were  with  Flad 

437  Moulton?  A.  I  was  with  Flad  Moulton  for  one 
year. 

Q.  One  year?  A.  And  then  in  business  for  one  year. 

Q.  In  1928?.  A.  Yes. 

Q.  Where?  A.  Madison,  Wisconsin. 

Q.  What  did  you  do  there?  A.  Very  much  of  the 
same  type  of  building  as  mentioned  before,  schools, 
churches,  postoffices,  theaters,  courthouses,  and  so  forth. 

Q.  As  an  architect  you  designed  these  buildings,  is  that 
correct?  A.  Yes,  sir. 

Q.  What  did  you  have  to  do  with  the  construction  of 
them,  if  anything?  A.  Supervised  the  entire  construc¬ 
tion. 
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Q.  Did  you  have  anything  to  do  with  letting  the  con¬ 
tracts  to  the  general  contractor?  A.  Yes.  The  regular 
architect’s  duties  are  to  receive  bids,  if  so  stated  by  the 
owner,  take  sealed  bids,  open  them  and  help  determine  the 
reputable  bidder. 

Q.  How  long  did  you  stay  in  businsss  for  yourself  in 
Madison?  A.  Until  1942. 

438  Q.  What  did  you  do  in  1942?  A.  I  was  called 
to  Camp  McCoy  and  from  Camp  McCoy  I  was  en¬ 
listed  and  I  went  with  the  government,  with  the  District 
office  of  Chicago.  They  in  turn  sent  me  out  to  Camp 
McCoy. 

Q.  District  office  of  what,  Mr.  Barnes?  A.  District 
office  of  the  United  States  Engineers  Corps,  United  States 
Engineers. 

Q.  Of  what  department?  A.  War  Department. 

Q.  When  you  went  to  Camp  McCoy  what  were  your 
duties  there?  A.  My  duties  were  duties  of  sectional  engi¬ 
neer,  or  engineer  in  charge  of  certain  sections  or  areas  of 
the  cantonment. 

Q.  In  what  areas  did  you  have  charge?  A.  C  and  E. 

Q.  Who  was  building  the  buildings  in  1942  in  areas 
C  and  E  over  which  you  had  supervision? 

Mr.  Brill:  He  didn’t  say  C — did  you  say  C? 

The  Witness:  Yes. 

Mr.  Brill:  I  thought  you  said  B. 

The  Witness:  The  question  again,  please? 

Mr.  Winn:  Would  you  read  what  I  said? 

(Whereupon  the  reporter  read  the  question  as  re¬ 
corded.) 

439  A.  Ring  Construction  Corporation. 

Q.  Does  contract  W-1088  eng  1638  mean  any¬ 
thing  to  you,  Mr.  Barnes?  A.  Yes,  sir. 

Q.  What  does  it  mean?  A.  It  means  the  Ring  Con¬ 
struction  Corporation’s  first  contract. 

Q.  Where?  A.  At  Camp  McCoy. 

Q.  In  what  area?  A.  In  the  areas  C  and  E. 
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Q.  Did  you  have  anything  to  do  with  the  work  done 
under  that  contract!  A.  Yes,  sir. 

Q.  What  did  you  have  to  do  with  it!  A.  Supervised 
the  construction  together  with  myself  and  ten  inspectors 
on  C,  and  nine  inspectors  on  E. 

Q.  These  inspectors  were  under  you,  were  they!  A. 
Right. 

Q.  Were  you  at  Camp  McCoy  when  the  Ring  Construc¬ 
tion  Corporation  started  working  under  this  contract!  A. 
I  would  say  yes  to  that  question.  There  might  be  a  differ¬ 
ence  of  a  few  hours,  or  a  few  days. 

Q.  Does  contract  W-1088  eng  1542  mean  anything  to 
you!  A.  Yes. 

440  Q.  What  does  that  mean  to  you!  A.  That  was 
the  WAC  contract.  I  was  there  at  the  beginning 

of  construction  but  did  not  supervise  or  have  anything 
to  do  with  regards  the  remainder  of  that  work. 

Q.  Do  you  recall  the  amount,  the  dollar  amount  of  con¬ 
tract  W-1088  eng  1638!  A.  That  was  approximately 
seven  million — six  million  nine  hundred  thousand,  some¬ 
thing. 

Q.  Do  you  recall  the  amount,  the  dollar  amount  of  con¬ 
tract  W-1088  eng  1542!  A.  Yes,  around  eighty  thou¬ 
sand  dollars — eighty  thousand  five  hundred  and  something, 
I  believe. 

Q.  Mr.  Barnes,  are  you  a  member  of  any  professional 
societies!  A.  Yes. 

Q.  What  are  they!.  A  Well,  the  Wisconsin  State 
Architects  Association  is  the  only  one,  I  believe. 

Q.  In  what  states,  if  any,  are  you  a  licensed  architect, 
Mr.  Barnes!  A.  State  of  Wisconsin,  State  of  Illinois,  by 
transfer,  and  State  of  Oklahoma,  by  transfer. 

Q.  How  did  you  become  a  licensed  architect  in  Wiscon¬ 
sin!  A.  By  examination. 

441  Q.  Do  you  know  what  the  Ring  Construction 
Corporation  did  at  Camp  McCoy  pursuant  to  con¬ 
tract  W-1088  eng  1638!  A.  Yes. 
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Q.  Will  you  outline  for  us  what  you  know  that  that 
company  did  there!  A.  Well,  they — the  corporation  built 
buildings  in  C  and  E,  some  five  hundred  fifty  buildings,  I 
would  say,  roughly;  and  the  nature  of  the  buildings  I 
could  say  was — the  buildings  were  all  frame  construction 
with  wood  floors,  wood  sub-floors,  including  some  concrete 
floors  laid  on  the  ground  with  perhaps  thirty  or  forty  dif¬ 
ferent  types  of  buildings,  administration  buildings,  thea¬ 
ters,  postoffice,  finance  buildings,  RB-1,  or  the  small  ad¬ 
ministration  buildings,  the  barracks,  latrines,  store¬ 
houses,  boilerhouses,  fire  stations,  and  on  and  on. 

Q.  Did  they  have  to  build  any  roads?  A.  Yes. 

Q.  What  was  the  condition  of  the  terrain  at  Camp 
McCoy,  Mr.  Barnes,  as  you  observed  it?  A.  The  terrain 
in  area  E  in  particular  on  road  H  was  very  bad. 

Q.  How  was  it  bad?  A.  Well,  the  sub-soil  there  was 
of  the  nature  of  sandy  loam,  and  swampy  with  water  even 
standing  above  the  ground. 

442  Q.  How  about  area  C?  A.  Area  C  was  only — 
had,  I  would  say  seven  or  eight  occurrences  of  water 
in  small  portions. 

Q.  Would  you  say  that  the  type  of  construction  at 
Camp  McCoy  in  1942,  erected  by  the  Ring  Construction 
Corporation,  was  of  the  general  war-time  army  camp  con¬ 
struction?  A.  I  would. 

Q.  Do  you  know  whether  Ring  let  out  any  work  on 
sub-contracts?  A.  Yes. 

Q.  Do  you  recall  approximately  the  dollar  amount  of 
those  contracts?  A.  Yes,  approximately. 

Mr.  Brill:  We  didn’t  get  that.- 

Mr.  Winn:  “Yes.”  That  is  part  of  his  qualification. 

Mr.  Brill :  I  beg  your  pardon. 

A.  Approximately  three  million  dollars. 

Q.  Do  you  know  how  available  construction  industry 
labor  was  *in  1942?  A.  Yes.  It  was  not  very  available. 
Labor  was  very  hard  to  get. 
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Q.  Do  you  know  how  available  material  was  for  the 
construction  industry  in  1942!  A.  Very  available. 

443  Q.  Based  on  your  experience  as  an  architect  and 
taking  all  the  factors  to  which  you  have  testified 

into  consideration  do  you  have  an  opinion  as  to  whether 
the  Ring  Construction  Corporation  was  an  efficient  con¬ 
tractor  on  this  job!  A.  Yes. 

Q.  What  is  that  opinion!  A.  I  would  say  better  than 
average,  slightly  better  than  average. 

Q.  Do  you  know  A.  I.  Wiik!  A.  Yes,  sir. 

Q.  What  was  his  job  in  1942,  if  you  know!  A.  Mr. 
Wiik  was  a  superintendent  under  Mr.  Ring,  expediter, 
trouble-shooter — that  has  already  been  brought  out  in  the 
court. 

Q.  What  did  you  observe  him  do  in  connection  with 
contract  W-10S8  eng  1638!  A.  Mr.  Wiik  was  one  of  his 
very  important  responsible  men,  was  making  the  estimate 
which  the  government  required  every  thirty  days.  He  went 
into  the  buildings  and  estimated  the  percentage  of  build¬ 
ing  costs  which  had  been  in  place  at  that  time  and  resub¬ 
mitted  it  to  the  government  or  to  myself,  as  the  repre¬ 
sentative  for  okaying  or  for  doing  it  again,  and  further 
followed  the  plans  and  specifications  for  detailed  explana¬ 
tion.  Followed  the  superintendents,  Mr.  Urbin,  Mr.  Mad¬ 
sen  and  Mr.  Floyd  working  with  them. 

444  Q.  Would  you  say  that  he  performed  the  usual 
functions  of  an  expediter  and  trouble-shooter!  A. 

Yes. 

Q.  Mr.  Barnes,  based  upon  your  experience  as  an  archi¬ 
tect  and  on  the  facts  to  which  you  have  testified,  do  you 
have  an  opinion  as  to  the  reasonable  and  fair  value  of 
Mr.  A.  I.  Wiik’s  services  pursuant  to  contract  W-1088 
eng  1638!  A.  Yes. 

Q.  What  is  that  opinion! 

Mr.  Brill:  Objection  to  as  no  foundation  laid. 

The  Judge :  Objection  overruled.  Exception  allowed. 
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Mr.  Brill:  May  I  cross-examine  as  to  foundation! 

The  Judge:  Yes. 

By  Mr.  Brill: 

Q.  Mr.  Barnes —  A.  Answer  the  question! 

Q.  The  question  was  whether  I  could  cross-examine 
for  foundation.  A.  Oh. 

Q.  How  many  times  a  week  did  you  come  in  contact 
with  Mr.  Wiik?  A.  On  an  average,  that  is! 

Q.  Yes.  A.  Perhaps  twice  a  week. 

Q.  Twice  a  week.  And  did  you  meet  him  in  his 

445  office  or  on  the  site,  or  in  your  office!  A.  On  the 
site  part  of  the  time.  I  recall  several  times  in  his 

office  and  several  times  he  came  to  my  office. 

Q.  Do  you  think  you  know  all  about  the  things  he  did! 
A.  I  think  I  have  a  pretty  good  idea,  that  is,  of  what 
constituted  ninety  per  cent,  of  his  duties. 

Q.  Do  you  know  what  he  did  evening  or  nights,  for 
example?  A.  Not  off  the  job,  not  after  working  hours. 

Q.  Suppose  he  worked  after  five  or  six  o  ’clock  on  the 
job,  would  you  know  what  he  was  doing  then!  A.  No. 

Q.  Do  you  know  that  he  worked  as  late  as  eleven  and 
twelve  o’clock  at  night,  almost  continuously!  A.  No,  I 
don’t  know  that  he  worked  continuously. 

Q.  Where  did  you  live  at  Camp  McCoy!  A.  In 
Sparta. 

Q.  In  Sparta.  There  was  no  occasion  to  report  to  you 
what  all  his  duties  were,  was  there!  A.  No. 

Q.  You  weren’t  with  him  constantly!  A.  No. 

Q.  You  know  what  he  was  doing  on  the  occasions  when 
you  saw  him!  A.  That  is  right. 

446  Mr.  Brill:  Submit  the  objection  again,  your 
Honor. 

The  Judge:  I  thing  this  goes  to  the  question  of  weight. 
I  don’t  think  I  should  bar  this  man’s  opinion  for  whatever 
it  is  worth.  I  will  have  all  these  facts  before  me.  Objec¬ 
tion  overruled.  Answer  the  question  if  you  can. 
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The  Witness :  The  question  there,  if  yon  please  ? 

Mr.  Winn:  Read  the  question,  Mr.  Reporter. 

(  Whereupon  the  reporter  read  the  question  as  recorded.) 

A.  Eleven  thousand  dollars. 

By  Mr.  Winn : 

Q.  Mr.  Barnes,  you  saw  the  results  of  Mr.  Wiik’s  work 
insofar  as  the  reports  were  submitted  to  you  by  him,  did 
you  not?  A.  I  did. 

Q.  What  reports  were  submitted  to  you  by  Mr.  Wiik 
other  than  the  thirty-days  estimate  sheets?  A.  Mr.  Wiik 
— may  I  just  elaborate  on  that  a  little  bit — would  come  to 
the  site,  whether  it  was  his  office  or  not,  there  would  be 
some  trouble  there,  they  couldn’t  get  the  reinforcement, 
they  couldn’t  get  some  phase  of  the  work,  and  Mr.  Wiik 
would  go  on  the  job  and  report  as  having  got  the  ma¬ 
terials,  the  materials  were  on  the  carload  in  Sparta  and 
they  would  be  right  out,  some  of  the  materials  were  held 

!  up  quite  often  and  it  was  my  concern  to  see  it  was 

447  out  there,  and  he  reported  it  was  on  the  way  and 

I  will  say  I  found  it  very  accurate,  if  it  was  reported 
on  the  way  it  soon  came  out. 

Q.  In  other  words,  you  did  your  work  and  Mr.  Wiik 
did  his,  and  you  saw  the  results  of  Mr.  Wiik’s  work,  is 
that  right?  A.  That’s  right. 

Q.  Do  you  know  Mr.  Floyd?  A.  Yes. 

Q.  What  was  his  job  in  1942?  A.  I  would  say  build¬ 
ing  superintendent. 

Q.  Did  he  work  o  ncontract  W-1088  eng  1638?  A.  He 
did. 

Q.  Did  you  observe  him?  A.  Yes. 

Q.  Tell  us  what  you  saw  him  do?  A.  Mr.  Floyd  car¬ 
ried  out  the  duties  of  a  building  superintendent,  namely, 
following  through  the  plan,  explaining  the  plan  to  his  fore¬ 
men,  taking  it  on  the  job,  laying  out  the  work  every  day 
for  his  foremen,  reporting  back  to  Mr.  Ring,  or  to  his  boss. 
Reporting,  of  course,  the  shortages  of  material  and  such 
items. 
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Q.  Would  you  say  that  he  exercised  the  usual  functions 
of  the  construction  superintendent?  A.  I  would. 

Q.  What  area  was  he  in?  A.  He  was  in  area  C. 

448  Q.  Mr.  Barnes,  based  on  your  experience  as  an 
architect  and  on  the  facts  to  which  you  have  testi¬ 
fied,  do  you  have  an  opinion  as  to  the  reasonable  and  fair 
value  of  the  services  of  Mr.  M.  A.  Floyd  pursuant  to 
contract  W-1088  eng  1638?  A.  I  do. 

Q.  Will  you  state  that  opinion? 

Mr.  Brill:  May  I  examine  as  to  foundation,  your 
Honor? 

The  Judge:  You  may. 

By  Mr.  Brill: 

Q.  How  frequently  did  you  see  Mr.  Floyd?  A.  Some 
weeks  I  would  see  him  every  day,  twice  a  day,  three  times 
a  day,  and  then  there  would  be  a  week  go  by  where  I 
would  see  him  every  other  day,  or  every  third  day.  That 
is  as  near  as  I  can  recall. 

Q.  During  what  hours  of  the  day  were  you  in  contact 
with  him?  A.  Usually  the  first  time  in  the  morning  if 
there  was  trouble  in  his  area,  see  him  in  an  hour — 

Q.  Yes.  A.  And  if  there  was  still  trouble  I  would  see 
him  in  an  additional  hour. 

Q.  And  how  many — how  late  were  you  on  the  job?  A. 
There,  on  duty? 

449  Q.  Yes.  A.  Until  five  o’clock. 

Q.  Did  vou  ever  see  him  after  five  o’clock?  A. 
No. 

Q.  What  he  did  after  five  o’clock  you  don’t  claim  to 
know?  A.  That  is  right. 

Mr.  Brill:  I  submit  there  is  not  sufficient  foundation 
laid,  your  Honor. 

The  Judge:  I  see  a  difference  between  this  question 
with  reference  to  a  superintendent  of  construction  or  some¬ 
one  in  general  authority  and  doing  general  duties,  the 
nature  of  which  the  witness  has  demonstrated,  his  knowl- 
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edge  and  someone  who,  say,  is  digging  a  ditch.  Yon 
would  want  to  know  whether  the  ditch  digger  was  at  work 
all  the  time  or  malingering  or  something  of  the  kind,  and 
exactly  how  many  hours  he  did  in  order  to  evaluate  the 
services.  Considering  the  nature  of  this  man’s  services 
the  man  about  whom  he  is  testifying,  it  seems  to  me  he  is 
qualified,  that  the  architect  in  charge  is  qualified  to  testify 
as  to  the  value  of  his  services.  The  objection  is  over¬ 
ruled.  Exception  allowed.  Answer  the  question. 

A.  Twelve  thousand  five  hundred  dollars. 

By  Mr.  Winn: 

Q.  Now,  Mr.  Barnes,  it  has  been  testified  here  that  not 
,  only  the  contract  number  W-1088  eng  1638  and  also 
450  i  contract  W-108S  eng  1542,  the  latter  being  the  so- 
called  WAC  contract,  cost  the  Ring  Construction 
Corporation  $4,936,172.52,  exclusive  of  compensation  paid 
or  incurred  to  M.  J.  Ring,  Martin  Ring,  M.  A.  Floyd,  and 
A.  I.  Wiik,  exclusive  of  income  taxes  and  interest  thereon, 
and  exclusive  of  Wisconsin  income  tax  and  federal  income 
taxes.  Now,  I  will  add  to  that  figure,  a  figure  to  which 
you  have  just  testified,  namely,  eleven  thousand  dollars 
for  Mr.  Wiik  and  twelve  thousand  five  hundred  dollars 
for  Mr.  Floyd,  and  we  reached  a  cost  figure  as  stated 
of,  as  stated,  of  $4,959,672.52,  and  I  ask  you,  based  on 
your  experience  in  the  construction  business  and  as  an 
architect  whether  you  have  an  opinion  as  to  the  fair  and 
reasonable  profit  to  be  earned  by  a  general  contractor  on 
a  contract  with  those  costs?  A.  Yes. 

Q.  Will  you  state  that  opinion? 

Mr.  Brill:  Just  a  moment.  That  presents  a  very  im¬ 
portant  question,  your  Honor,  concerning  which  I  may  be 
want  to  be  heard  at  length  if  the  Court  will  hear  me. 

My  objection  is  incompetent,  irrelevant,  immaterial,  no 
foundation  laid,  and  if  foundation  was  properly  laid  it 
would  be  an  attempt  to  usurp  the  function  of  this  Court. 
If  this  question  means  anything  it  means  just  what  I 
indicated.  The  witness  is  asked  to  say,  in  effect,  how  much 
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the  excess  profits  were.  That  is  for  the  Court  to 

451  say.  It  is  not  a  subject  for  expert  testimony,  and 
besides  that  the  witness  hasn’t  shown  any  experience 

in  the  building  business.  He  doesn’t  say  he  has  ever  built 
a  building  or  contracted  to  build  a  building  or  ever  be¬ 
longed  to  a  contracting  concern. 

The  witness  hasn’t  been  told  what  factors  to  take  into 
account.  The  witness  hasn’t  been  given  the  criteria  set 
forth  in  the  statute.  The  witness  hasn’t  been  given  any¬ 
thing  to  go  on  whatsoever.  The  witness,  in  effect,  is  being 
asked  to  say,  after  the  job  is  done,  how  much  it  was  worth 
to  build  it.  He  is  not  being  permitted  to  say  how  much 
ought  a  reputable  contractor  to  include  in  his  bid  at  the 
time  he  bid,  but  after  it  is  all  done,  and  we  say  what  he 
has  accomplished,  how  much,  is  the  fair  pay  to  give  him. 
He  hasn’t  been  told  whether  or  not  to  include  any  ele¬ 
ments  of  risk.  He  hasn’t  been  told  to  include  how  much 
capital  was  involved.  He  hasn’t  been  told  to  include  any 
factors  known  or  unknown  concerning  weather  conditions, 
labor  conditions,  or  conditions  of  material  and  market 

Mr.  Winn:  Mr.  Brill,  he  was  there. 

Mr.  Brill:  This  question  doesn’t  include  anything  I 
have  said.  The  Court  is  not  entitled  to  give  any  weight 
to  this  question  or  even  permit,  the  hypothetical  question, 
which  includes  all  the  necessary  relevant  factors  which  the 
Court  will  have  to  take  into  account  to  answer  this  ques¬ 
tion. 

The  Judge:  I  want  you  to  read  that  question  to 

452  me,  Mr.  Reporter. 

(Whereupon  the  reporter  read  the  question  as  re¬ 
corded.) 

The  Judge :  I  will  hear  you. 

Mr.  Winn:  I  will  amend  the  question  if  it  please  the 
Court. 

The  Judge :  I  think  it  would  be  more  helpful  with  more 
of  a  hypothetical  foundation,  to  say  the  least. 

Mr.  Winn:  I  can  ask  it  on  a  hypothetical  foundation, 
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may  it  please  the  Court,  but  I  would  much  rather  have  it 
based  on  his  experience  at  Camp  McCoy. 

Q.  Based  on  your  experience  in  the  construction  indus¬ 
try  and  your  experience  at  Camp  McCoy  in  1942,  and  tak¬ 
ing  into  consideration  all  the  things  to  which  you  have  tes¬ 
tified  regarding  Camp  McCoy  and  what  was  done  there,  do 
you  have  an  opinion  as  to  the  fair  and  reasonable  profit  to 
be  earned  by  the  Bing  Construction  Corporation?  A.  Yes. 

Q.  On  these  jobs.  What  is  it? 

Mr.  Brill :  Just  a  moment.  Object  to  that  same  question 
as  before.  He  is  asked  to  state  his  opinion  as  to  the  fair 
and  reasonable  profit  to  be  earned.  Just  what  that  means 
I  am  frank  to  say  I  don’t  know.  Does  it  mean  looking  at  it 
from  the  time  they  figured  the  job,  how  much  of  it  — 

Mr.  Winn :  I  will  strike  out  the  words  *  ‘be  earned 
453  by.” 

Q.  What  is  the  fair  and  reasonable  profit  to  the 
Bing  Construction  Corporation  on  that  job? 

Mr.  Brill:  That  is  a  question  your  Honor  has  to  decide. 
You  can’t  decide  it  upon  the  opinion  of  a  witness.  You  de¬ 
cide  upon  the  evidence  in  the  case  as  to  all  the  factors 
which  you  are  required  to  take  into  account  We  object  to 
it  as  incompetent,  irrelevant  and  immaterial,  not  a  proper 
subject  of  an  expert  opinion. 

The  Judge:  What  do  you  think  of  that? 

Mr.  Winn:  In  the  first  place,  may  it  please  the  Court, 
the  answer  to  this  question  is  not  the  decision  which  your 
Honor  is  supposed  to  make.  Mr.  Brill  very  nicely  pointed 
that  out  in  his  argument  — 

Mr.  Brill :  I  objected  in  the  first  place  because  — 

Mr.  Winn:  It  is  the  figure  which,  the  figure  which  the 
Court  was  supposed  to  get  and  then  he  says  I  didn’t  tell 
him  any  of  the  criteria  in  the  statutes.  As  a  matter  of  fact, 
that,  the  fair  and  reasonable  profit  in  the  construction  in¬ 
dustry,  is  the  place  where  this  Court  must  start  in  order  to 
apply  the  criteria  that  are  given  in  the  statutes.  Suppos¬ 
ing  however  that  the  Court  did  feel  — 
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The  Judge :  Just  a  moment.  The  objection  is  overruled. 
I  am  going  to  hear  this.  I  think  I  see  the  value  or  nonvalue 
of  this  evidence.  I  am  going  to  hear  it  and  weigh  it 

454  Whether  it  is  as  helpful  as  its  proponent  thinks  it 
may  be  is  another  question,  but  I  think  such  as  it  is 

I  should  hear  it.  Objection  overruled.  Exception  allowed. 

Mr.  Brill:  Would  your  Honor  prefer  I  examine  him  as 
to  foundation  later  rather  than — 

The  Judge:  I  am  taking  this  question  and  considering 
the  foundation  that  is  laid.  I  am  going  to  weigh  it  with 
that  foundation.  If  it  isn’t  sufficient  when  I  come  to  it  I 
will  take  that  into  consideration.  I  think  it  is  a  question  of 
weight  and  not  essentially  a  question  of  foundation  here. 
It  is  worth  as  much  as  its  foundation  is  perhaps. 

Mr.  Winn :  That  is  right. 

Mr.  Brill:  I  feel  of  course  the  lawyer  has  the  duty  to 
the  Court  and  to  opposing  counsel  to  point  out  what  he 
thinks  are  the  factors  absent  with  respect  to  the  founda¬ 
tion  so  that  counsel  will  have  a  chance  to  correct  them,  but 
if  counsel  doesn’t  want  me  to,  and  the  Court  thinks  I 
shouldn’t  take  the  time,  I  have  done  the  best  I  can,  but  — 
The  Judge :  Proceed. 

Mr.  Brill:  May  I  have  an  exception,  your  Honor? 

The  Judge:  You  have  your  exception  already. 

Mr.  Winn :  Please  read  the  last  question. 

(Whereupon  the  reporter  read  the  question  as  recorded.) 
A.  I  would  say  five  hundred  thousand  or  ten  per 

455  cent. 

Q.  Mr.  Barnes,  did  you  observe  mechanics  in  the 
employ  of  the  Ring  Construction  Corporation  working  in 
specialized  gangs,  such  as  flooring  gangs,  studding  gangs, 
and  sheeting  gangs?  A.  Yes. 

Q.  Is  that  an  efficient  method  of  operation  on  a  job  such 
as  was  involved  here?  A.  I  would  say  it  is. 

Q.  Was  this  gang  method  a  new  one  or  not  in  the  con¬ 
struction  industry  in  1942?  A.  It  was  not 
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Q.  What  do  you  mean  by  that?  A.  It  was  used  prior 
to  that  time. 

Q.  How  long  prior?  A.  In  fact  it  was  used  in  1917  on 
the  construction  of  Camp  Funston,  a  camp  I  helped  build. 

Q.  Had  you  seen  mechanics  in  the  employ  of  the  Ring 
Construction  Corporation  build  mess  hall  tables  on  the  site 
of  the  mess  hall  construction  ?  A.  I  have. 

Q.  Was  this  method  an  unusual  one  or  a  new  idea  in  the 
building  industry  in  1942?  A.  No. 

Q.  Will  you  elaborate  on  that  a  little  bit?  A.  I 

456  saw  them  building  the  same  things  in  other  areas 
prior  to  seeing  it  on  Mr.  Ring’s  area. 

Q.  Did  you  see  it  prior  to  1942?  A.  Yes. 

Q.  You  testified  a  little  ago  as  to  the  excessive  wetness 
in  area  E,  and  that  there  was  some  wetness  in  area  C.  Did 
you  observe  the  operations  of  employees  of  the  Ring  Con¬ 
struction  Corporation  in  and  about  draining  wet  ground 
at  Camp  McCoy?  A.  I  did. 

Qj  Will  you  tell  the  Court  what  you  observed?  A.  In 
area  C,  after  approximately  fifty  buildings  had  been 
started  Ring  Construction  Corporation  was  using  the  well 
point  system.  I  personally  helped  Mr.  A1  Urbin  — 

Q.  What  area  was  this  in?  A.  Area  E. 

Q.  You  said  area  C  before.  A.  I  beg  your  pardon.  I 
correct  myself.  In  area  E.  Put  down  some  of  the  points 
myself,  and  after  that,  approximately  six  weeks  after  the 
job  was  started,  about  this  time,  or  soon  after,  the  Ring 
Construction  Corporation,  as  well  as  other  cantonment  con¬ 
tractors  followed  the  sump  method,  or  draining  the  water 
to  a  sump  hole,  and  from  there  being  exhausted  through  an 
exhaust  pump  and  out. 

Q.  Did  you  observe  mechanics  in  the  employ  of  the  Ring 
Construction  Corporation  build  trusses  on  the  site 

457  where  such  trusses  were  to  be  used?  A.  I  did. 

Q.  Was  this  method  an  unusual  one  or  a  new 
idea  in  the  construction  industry  in  1942?  A.  I  would 
say  no. 
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Q.  How  old  would  you  say  it  is?  A.  Fifteen  years. 

Q.  Now,  Mr.  Barnes,  if  you  know,  is  there  any  policy 
among  subcontractors  in  the  construction  industry  which 
policy  was  generally  observed  by  such  contractors  in  1942, 
having  to  do  with  the  submission  of  bids  or  proposals  to 
any  general  contractor  for  use  in  connection  with  and  prior 
to  the  submission  of  a  general  bid  by  such  general  contrac¬ 
tor  to  an  owner  when  the  general  contractor  is  known  in 
the  construction  industry  to  be  a  bid-jobber,  by  “bid-job¬ 
ber,”  I  mean  one,  who,  after  a  general  contract  has  been 
awarded  him  shops  around  among  potential  subcontractors 
in  an  effort  to  get  lower  subcontract  prices  than  those  pre¬ 
viously  submitted  to  him  and  used  by  him  in  the  making 
up  of  his  general  bid?  A.  Yes. 

Q.  What  is  that  policy? 

Mr.  Brill:  May  I  say  I  submit  there  is  no  foundation 
laid.  I  would  like  to  examine  as  to  the  foundation. 

The  Judge :  Examine  as  to  the  foundation. 

By  Mr.  Brill: 

Q.  Mr.  Barnes,  did  you  ever  take  a  contract  to 
458  build  a  building?  A.  Did  I  ever  what? 

Q.  Take  a  contract  to  erect  a  building?  A.  Not 
from  the  contractor’s  standpoint,  no. 

Q.  That  is  the  only  one  who  erects  the  building  is  the 
contractor?  A.  No. 

Q.  The  architect  doesn’t  take  a  contract  to  erect  a 
building,  does  he?  A.  In  some  instances. 

Q.  You  never  did?  A.  No? 

Q.  It  wouldn’t  be  unethical  for  an  architect  to  do  it, 
would  it?  A.  They  do  it. 

Q.  I  know,  unfortunately.  Now,  what  experience  have 
you  had  with  the  reception  of  sub-bids?  A.  My  experi¬ 
ence  has  been  spread  over  twenty-five  or  twenty-seven 
years  on  accepting  bids,  opening  them,  consulting  as  to 
which  bids  we  would  use,  or  which  bids  we  wouldn’t  use. 

Q.  You  mean  the  architect  examines  the  sub-bids  where 


there  are  subcontracts  to  build  a  building?  A.  I  misun¬ 
derstood  you  —  you  said  subcontract? 

Q.  Yes.  What  do  you  have  to  do  with  bids  on  a 

459  job  when  somebody  else  is  going  to  build  it,  what  do 
i  you  do  with  the  bid?  A.  I  had  a  lot  to  do. 

Q.  What  did  you  do?  A.  Determine  whether  or  not 
the  bids  or  sub-bids  were  in  general  line. 

Q.  You  determine  which  general  contractor  to  pick, 
didn’t  you?  A.  That  was  one  thing. 

Q.  Did  you  also  determine  which  subcontractor  to  pick? 
A.  If  that  question  should  come  up,  or  if  that  question 
should  be  brought  out  —  we  let  a  job  one  time  on  time  and 
material  and  we  had  some  subcontracts  bid  in,  and  we 
opened  the  subcontract  bid  and  examined  it. 

Q.  That  is  where  there  is  no  general  contractor  for  a 
fixed  price  —  you  are  talking  about  time  and  material  jobs. 
A.  That  is  right. 

Q.  On  time  and  material  jobs  the  owner  has  no  guaran¬ 
teed  price  as  to  the  total  cost,  and  therefore  the  architect 
let  the  bids  on  a  particular  portion  of  the  work,  is  that 
right?  A.  That  is  right. 

Q.  And  hires  the  labor  sometimes  and  supervises  that 
labor?  A.  That  is  one  method. 

Q.  In  circumstances  like  that  it  was  where  you 

460  had  occasion  to  open  sub-bids  and  consider  passing 
on  them?  A.  In  answer  to  your  question,  yes  or 

no,  I  would  say  no. 

Q.  When  did  you  pass  on  sub-bids?  A.  In  a  meeting, 
a  school  board,  there  is  three  general  contractors  and  the 
general  contractor  comes  in  and  says,  i{ ‘Here  is  my  fig¬ 
ures,”  and  lays  them  down.  “Here  is  one  subcontract.  If 
you  want  me  to  use  him  I  will  use  him.  If  not,  I  will  use 
this  man.  The  figures  are  approximately  the  same,  the  one 
man  a  little  more  competent  to  handle  the  work  than  the 
other.” 

Q.  You  mean  that  is  before  the  contract  is  passed  to 
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the  bidder,  or  before  the  bids  are  passed  on?  A.  After 
the  bids  are  open. 

Q.  Yon  had  occasion  to  represent  the  school  board  on 
one  or  more  occasions  —  A.  That  is  right. 

Q.  Wherein  a  general  contractor,  sometimes  two  or 
three  in  nnmber,  wonld  make  their  bids  and  sit  aronnd  the 
table  and  show  yon  their  snb-bids?  A.  It  wasn’t  aetnal 
practice  at  every  opening  that  a  contractor  gave  ont  his 
snb-bids. 

Q.  How  many  times  did  yon  experience  that?  A.  I 
wonld  say  a  half  a  dozen  times  in  my  experience. 

461  Q.  In  twenty-five  years?  A.  Yes. 

Q.  Yon  were  representing  a  school  board?  A. 
That  is  right. 

Q.  Only  in  the  case  of  a  school  board?  A.  No,  in  the 
case  of  a  County  Court — 

Q.  Yon  remember  where  the  general  contractor  did 
come  in  with  his  bid  and  show  yon  his  subcontracts  in  one 
or  two  instances?  A.  That  is  right. 

Q.  That  was  before  his  bid  was  accepted  or  rejected? 
A.  That  is  right. 

Q.  Or  before  anybody’s  bid  had  been  rejected  or  ac¬ 
cepted?  A.  The  bid  was  first  read. 

Q.  Yes.  A.  The  low  man  was  taken  into  privacy  and 
discussed  — 

Q.  To  see  whether  he  was  really  acceptable?  A.  To 
see  whether  he  was  competent  to  handle  the  job  acceptable. 

Q.  And  passing  on  that  question  they  did  ask  him  who 
the  sub-bidders  were  and  he  did  show  them  to  yon?  A. 
That  is  right,  and  he  did  ask  if  there  was  any  point  to  get¬ 
ting  any  other  bids. 

Q.  And  that  is  the  type  of  experience  yon  have 

462  had  with  regard  to  subcontracts?  A.  That  is  one 
instance. 

Q.  Give  me  some  other  type.  A.  An  architect  has  to 
do  with  subcontracts  all  of  the  way  through  the  job. 

Q.  Of  course  he  does,  but  I  mean  passing  on  their  bids. 
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A.  You  mean,  telling  what  their  bid  —  whether  it  is  high 
or  low? 

Q.  No,  whether  or  not  the  general  contractor  should 
accept  their  bids.  Are  there  any  cases  other  than  the  type 
you  gave  with  respect  to  the  school  house  and  court  house 
where  the  architect,  after  the  opening  of  the  bid,  can  tell 
the  general  contractor  which  sub-contractor  to  take?  A. 
It  is  not  a  standard  practice. 

Q.  It  is  a  rare  exception.  A.  An  exception  to  the  rule. 

Q.  And  you  had  maybe  a  half  dozen  of  those  experiences 
in  twenty  years?  A.  Yes,  sir. 

Q.  And  you  never  took  a  contract  to  build  a  building? 
A.  No. 

Q.i  How  do  you  gain  knowledge  of  the  subject  matter 
Mr.  Winn  asked  you  about  —  about  how  do  you  acquire  that 
information  about  which  you  were  to  give  an  opinion 
about?  A.  Mr.  Winn’s  value,  you  mean? 

Mr.  Winn :  May  it  please  the  Court,  I  would  like 
463  !  counsel  to  use  proper  language.  No  opinion  testi¬ 
mony  was  asked  for  here. 

Mr.  Brill:  Let’s  hear  the  question  again. 

The  Judge :  Yes,  read  the  question,  the  principal  ques¬ 
tion  propounded  by  Mr.  Winn  to  which  objection  was  made, 
or  rather,  after  which  permission  was  asked  to  qualify  the 
witness  if  the  witness  is  not  qualified. 

(Whereupon  the  reporter  read  the  question  as  recorded.) 

The  Judge:  I  want  you  to  read  the  first  part  of  that 
again. 

(Whereupon  the  reporter  read  the  question  as  recorded.) 

Q.  How  do  you  acquire  familiarity  with  a  general  prac¬ 
tice  of  that  kind,  if  there  is  one?  A.  We  have  a  wonder¬ 
ful  opportunity. 

Q.  How?  A.  To  follow  each  contractor,  general  con¬ 
tractor,  prime  contractor,  and  it  is  our  business  as  archi¬ 
tects  to  see  if  a  man  is  a  bid  shopper,  if  he  does  shop  his 
bids,  if  he  does  go  into  detail,  accept  one  bid  and  get  —  we 
will  say  he  is  figuring  on  a  court  house  and  there  he  ae- 
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cepts  this  man’s  bid  as  a  subcontractor  and  then  doesn’t 
give  this  rightful  man  his  contract  but  shops  around  and 
gives  it  to  somebody  else  at  a  lesser  price.  That  is 

464  part  of  the  architect’s  business  to  determine  and  fol¬ 
low,  follow  very  carefully,  just  as  the  bonding  man 

testified  here  this  morning  to  their  business  to  be  very  inti¬ 
mate  with  contractors  to  find  out  how  they  do  such  things. 

Q.  Why  does  it  may  any  difference  to  the  architect?  A. 
Why  does  it? 

Q.  Yes.  A.  It  should  cut  out  the  unfairness  of  bid 
shoppers. 

Q.  You  are  interested  in  just  the  ethics  of  the  situa¬ 
tion,  is  that  it?  A.  That  is  right. 

Q.  Not  because  it  affects  the  skill  or  ability  of  the  con¬ 
tractor  to  perform  a  good  job  at  a  low  price?  A.  My  an¬ 
swer  would  be  “no,”  to  that. 

Q.  You  are  interested  only  in  the  architect’s  aspect 
and  not  that  it  makes  any  practical  difference?  A.  I  will 
have  to  elaborate  on  that  a  little  bit.  It  might  make  prac¬ 
tical  difference  if  the  rightful  subcontractor  was  hurt  by 
it  and  he  didn’t  get  the  job,  and  if  that  was  carried  on  to  a 
certain  extent  we  wouldn’t  have  any  general  contractors. 
Q.  What  cities  did  you  have  to  work  in  where  there  was 
general  bidding  for  work?  A.  What  cities? 

465  Q.  Yes,  where  did  you  —  A.  Madison. 

Q.  Madison,  Wisconsin?  A.  Tulsa,  Oklahoma. 
Q.  Yes.  A.  Oklahoma  City. 

Q.  Those  are  the  three  places?  A.  That  is  right. 

Q.  What  is  the  size  of  Madison?  A.  Something  under 
one  hundred  thousand. 

Q.  And  Tulsa?  A.  Tulsa,  the  same. 

Q.  And  Muskogee,  was  it?  A.  Milwaukee. 

Q.  How  about  Muskogee?  A.  A  hundred  and  twenty 
thousand. 

Q.  Did  you  operate  in  Milwaukee,  too?  A.  Yes. 

Q.  When?  A.  You  mean  as  far  as  bids  are  concerned, 
or  practice  there? 
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Q.  As  far  as  taking  bids  or  contracts?  A.  No. 

Q.  Then  yonr  experience  as  to  the  effects  of  shopping 
and  the  policy  and  attitude  of  subcontract  bidders  is 

466  limited  to  Madison,  Muskogee,  and  Tulsa?  A.  No. 

Q.  Where  else  did  you  have  experience?  A. 
Many  other  places,  outlying  towns,  every  church,  every 
school,  every  office  building. 

Q.  What  was  the  largest  job  on  which  that  sort  of  prac¬ 
tice  was  involved  where  you  had  that  experience?  A.  I 
suppose  the  largest  school  was  around  three  hundred  thou¬ 
sand,  three  hundred  eighty  thousand. 

Q.  Have  you  had  experience  in  a  community  as  large  as 
Minneapolis,  Minnesota?  A.  No. 

Q.  Or  St.  Paul?  A.  No. 

Mr.  Winn :  You  might  ask  him  about  Sparta. 

Mr.  Brill :  He  had  no  such  experience  in  Sparta. 

Mr.  Winn:  But  that  was  where  this  job  was. 

Mr.  Brill :  That  hasn’t  anything  to  do  with  it. 

Mr.  Winn :  As  much  as  this  other  has. 

Mr.  Brill:  Not  at  all. 

The  Judge:  Let’s  not  have  a  discussion,  just  the  ques¬ 
tions  and  answers. 

Q.  i  You  claim  to  know,  Mr.  Barnes,  what  the  attitude  of 
prospective  subcontract  bidders  would  be  to  a  general  con¬ 
tractor  of  the  type  Mr.  Winn  described  in  a  city  like 
Minneapolis  with  a  population  of  over  half  a  million. 

467  A.  Your  question  again? 

Mr.  Brill:  Will  you  read  the  question,  Mr.  Be- 

porter? 

(Whereupon  the  reporter  read  the  question  as  recorded.) 
A.  Yes. 

Q.  How  would  you  know  that?  A.  Because  I  don’t 
think  there  could  be  any  difference  in  a  small  town  or  a 
great  town. 

Q.  You  think  the  situation  would  be  the  same?  A. 
Yes. 
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Q.  It  is  only  because  you  think  it  would  be  the  same  you 
think  your  answer  would  apply  in  a  city  like  Minneapolis? 
A.  That  is  right. 

Q.  You  have  had  no  experience  with  subcontractors  in 
cities  that  sizeable,  or  in  Minneapolis,  have  you?  A.  No. 

Q.  No. 

Mr.  Brill :  I  submit,  there  is  no  foundation. 

The  Judge:  Did  you  include  Oklahoma  City  in  the  list 
of  cities  in  which  you  have  had  such  experience? 

The  Witness :  Yes. 

The  Judge:  What  was  the  size  in  1942  of  Oklahoma 
City? 

The  Witness:  I  don’t  think  it  is  over  one  hundred  and 
fifty  thousand,  in  that  neighborhood. 

468  Mr.  Winn:  Let  me  ask  Mr.  Barnes  some  addi¬ 
tional  questions. 

By  Mr.  Winn: 

Q.  Do  subcontractors  confine  their  activities  to  the  cities 
in  which  they  live?  A.  No. 

Q.  These  small  town  subcontractors  bid  in  large  cities? 

A.  Right. 

Q.  And  large  town  subcontractors  bid  in  small  cities? 
A.  Yes. 

Q.  The  same  thing  is  true  of  general  contractors?  A. 
Yes. 

The  Judge:  The  objection  will  be  overruled.  Excep¬ 
tion  allowed.  I  think  human  nature  is  a  rather  constant 
matter  and  doesn’t  vary  greatly  in  large  towns  or  small 
towns.  I  believe  that  has  a  bearing  here,  I  will  listen  to 
this  answer.  Exception  noted. 

Q.  The  question  was,  what  is  that  policy?  A.  The 
policy  is  of  so-called  bid  shoppers  —  the  bid  shopper  is 
found  out  and  the  subcontractor  won’t  give  him  a  bid.  If 
he  does  give  him  a  bid  it  will  be  high  enough  so  that  he  can 
still  come  down  on  it  and  get  the  job.  Now,  that  comes  as 
near  in  short  words  as  I  can  explain  it. 

Mr.  Winn:  You  may  cross-examine. 
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The  Judge:  Let’s  recess  at  this  time.  Before  I 
469  set  the  time  will  we  have  adequate  time  to  finish  this 
afternoon  if  we  recess  until  2 :15? 

Mr.  Winn:  Yes,  your  Honor,  I  think  so,  unless  the 
cross-examination  is  going  to  be  much  longer  than  hereto¬ 
fore. 

Mr.  Winn:  I  was  under  a  misapprehension  as  to  what 
we  have  been  doing. 

Mr.  Brill:  You  can’t  judge  my  style  by  yours. 

Mr.  Winn :  I  am  sure  we  will  finish  this  afternoon. 

The  Judge:  We  will  recess  until  2  o’clock. 

(Thereupon,  at  12:45  o’clock  p.  m.,  June  3,  1946,  the 
hearing  was  recessed  to  2  o’clock  p.  m.,  June  3, 1946.) 

After  Recess 

(Whereupon  at  2  o’clock  p.m.,  June  3,  1946,  the  hearing 
was  resumed  pursuant  to  recess.) 

The  Judge :  Proceed. 

Whereupon 


Samuel  £.  Barnes 

the  witness  on  the  stand  at  the  time  the  recess  was  taken 
resumed  the  stand. 


Cross-Examination 
By  Mr.  Brill: 

Q.  Mr.  Barnes,  when  you  say  that  in  the  capacity  of  an 
architect  and  as  an  employee  of  the  government  at  Camp 
McCoy,  you  supervised  the  work,  do  you  mean  any 
470  more  than  in  representing  your  employer  you  ob¬ 
served  what  was  going  on  to  make  sure  the  work 
was  being  done  in  accordance  with  the  contract  and  specifi¬ 
cations,  and  settled  disputes  when  you  had  authority  to 
settle  them?  A.  Right. 

Q.  That  is  what  you  did  —  really,  that  is  what  you  mean 
by  supervision?  A.  And  helped  expedite  any  of  the  work 
I  could. 
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Q.  Yon  made  suggestions,  or  offered  advice?  A.  That 
is  right. 

Q.  You  didn’t  direct  the  employees  what  to  do  like  a  su¬ 
perintendent  on  a  job  —  in  other  words,  the  supervision 
performed  wasn’t  like  the  supervision  Floyd  performed, 
for  example?  A.  That  is  right. 

Q.  An  altogether  different  concept?  A.  That  is  right 

Q.  You  never  acted  as  superintendent  on  a  job  in  the 
sense  Floyd  did?  A.  No. 

Q.  When  you  said  that  Wiik’s  services  were  in  your 
opinion  worth  eleven  thousand  dollars,  does  that  take  into 
consideration  and  account  his  statement  that  he  worked  as 
much  as  sixteen  and  seventeen  hours  a  day  most  of  the 
time?  A.  I  would  say  yes. 

471  Q.  You  took  that  into  account?  A.  Yes. 

Q.  Did  you  know  that?  A.  I  knew  he  worked  a  good 
deal  overtime.  I  didn’t  know  exactly  how  many  days. 

Q.  It  doesn’t  make  much  difference  to  you  how  much 
time  that  was?  A.  Yes,  I  was  under  the  opinion  that  Mr. 
Wiik  perhaps  four  days  out  of  a  week  overtime  —  five. 

Q.  How  much  overtime?  A.  From  two  to  three  hours, 
possibly  five  hours,  sometimes. 

Q.  You  took  that  into  account?  A.  Yes. 

Q.  You  gave  the  value  on  the  basis  that  he  would  be 
paid  for  his  time  regardless  of  how  the  job  came  out?  A. 
Yes. 

Q.  The  same  as  to  Floyd?  A.  Yes. 

Q.  You  took  into  account  the  number  of  months  the  job 
ran?  A.  Right. 

Q.  And  we  could  estimate  that  for  a  full  year,  on  a  pro 
rata  basis  if  he  worked  for  a  full  year?  A.  Yes. 

472  Q.  The  same  is  true  of  Floyd?  A.  Yes. 

Q.  All  right.  Now,  when  you  say  in  your  opinion 
Ring  Construction  Corporation  was  entitled  to  earn  a  half 
million  dollars  on  that  job  how  did  you  arrive  at  that  con¬ 
clusion?  A.  My  observations  and  past  experience  of  jobs 
of  such  a  nature,  military  construction  and  wood  construe- 
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tion,  taking  into  careful  consideration  the  climate,  the  soil 
conditions,  the  amount  of  speed  that  Mr.  Ring  had  to  use  in 
order  to  complete  it  on  priority  dates  as  near  as  he  pos¬ 
sibly  could  on  the  weather  conditions,  and  all  phases  of 
work  I  could  possibly  get  information  on. 

Q.  Well,  do  you  mean  by  that  when  all  those  factors  — 
with  all  those  factors  in  mind  had  Ring  come  to  you  and 
you  were  letting  the  job  and  he  had  said  at  the  beginning, 
“I  will  do  that  job  for  a  fee  of  half  a  million  dollars,”  you 
would  have  paid  it?  A.  Yes. 

Q.  And  you,  on  behalf  of  the  government,  would  have 
taken  the  risk  of  his  ability  to  complete  it  economically?  A. 
That  is  my  opinion,  sir. 

Q.  How  many  of  these  subcontractors  whom  you  talked 
to  to  find  out  what  their  reaction  would  be  to  a  contractor 
who  shopped  around,  how  many  of  them  can  you  remember 
the  names  of? 

473  Mr.  Winn:  May  it  please  the  Court,  there  was 
no  testimony  on  direct  examination  that  Mr.  Barnes 
had  talked  to  any  subcontractors  to  find  out  their  reaction. 

Mr.  Brill :  I  will  withdraw  the  question. 

Q.  Did  you  talk  to  any  subcontractors  to  find  out  what 
their  reaction  would  be?  A.  Would  that  be  on  this  case, 
or  — 

Q.  Generally.  Did  you  talk  to  any  subcontractor  to  ask 
him  what  his  reaction  would  be  with  respect  to  a  general 
contractor  who  shopped  around?  A.  Yes,  indeed. 

Q.  How  many?  A.  Dozens. 

Q.  Do  you  recall  the  names  of  any?  A.  A  few. 

Q.  How  long  ago  was  that?  A.  Four  years  ago. 

Q.  Four  years  ago  where?  A.  In  Madison,  Wiscon- 
Milwaukee,  Wisconsin,  Chicago,  Illinois,  Oklahoma  City, 
Tulsa  — 

Q.  And  you  remember  some  of  the  names  of  those  who 
you  talked  to?  A.  Yes. 

Q.  Let’s  have  the  names.  A.  Mr.  James  S.  Nillis, 
from  Muskogee  — 
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474  Q.  What  was  his  business?  A.  Sheet  metal 
work. 

Q.  Sheet  metal  work.  Did  he  say  that  in  dealing  with 
the  contractor  of  the  description  you  were  asked  to  keep  in 
mind,  a  general  contractor  of  that  kind,  that  he  would  get 
in  a  high  bid  with  the  idea  of  shopping  later?  A.  He  told 
me  he  would  be  forced  to  give  a  high  bid  —  he  had  no  choice 
in  the  matter. 

Q.  And  then  he  would  shop  with  him  later?  A.  He 
would  shop  with  him  later. 

Q.  He  would  expect  to  be  shopped  later?  A.  Yes. 

Q.  Did  you  discuss  with  him  the  problem  as  to  whether 
or  not  if  subcontractors  gave  high  bids  the  contracts  of 
that  type,  contractors  of  that  type  would  ever  get  a  job? 
A.  Certainly. 

Q.  What  did  he  say  about  that?  A.  It  was  very  much 
covered  in  this  morning’s  discussion. 

Q.  Tell  me  what  that  particular  man  said?  A.  He 
said  he  would  refuse  to  bid  at  all  if  he  had  to  bid  to  a  man 
that  shops  around. 

Q.  He  isn’t  the  kind  that  would  give  a  high  bid  in  the 
beginning?  A.  He  says,  “He  isn’t  a  man”  — 

475  Q.  Let’s  see.  Did  that  man  say  he  would  give  a 
contractor  of  that  type  any  bid  in  order  to  help  the 

general  contractor  bid  the  job,  or  did  he  say  he  wouldn’t 
give  him  any?  A.  He  wouldn’t  give  any  bid  if  he  knew 
the  man  was  a  bid  shopper. 

Q.  He  wouldn’t  give  him  any  bid  at  all?  A.  No. 

Q.  What  did  the  other  man  you  talked  to  say?  A. 
Well,  that  another  tried  it  and,  “If  we  find  out  he  is  shop¬ 
ping  the  bids  we  are  all  washed  up  with  him  —  we  are 
done.” 

Q.  I  understand  the  man  you  talked  to  said  they 
wouldn’t  give  a  bid  at  all  under  those  circumstances  be¬ 
cause  they  knew  the  man  would  shop  around  and  if  they 
weren’t  sure  he  would  shop  around  they  would  try  him  out 
but  to  see  if  he  would?  A.  A  great  percentage,  but  they 
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would  want  to  know  abont  the  architect’s  association  to  see 
if  they  had  something  behind  them  in  order  that  they  got  a 
fair  bid. 

Q.  Did  any  of  them  say  they  would  give  a  high  bid  to  a 
man  like  that?  A.  Yes. 

Q.  Who  said  that?  A.  I  could  give  you  the  names  of 
people — three  or  four  I  know  personally. 

Q.  Tell  us  one  who  would  give  the  contractor  a 

476  i  bid  higher  than  he  would  do  the  work  for  and  make 

a  fair  profit?  A.  Yes. 

Q.j  Who?  A.  We  will  start  in  with  Madison,  Wiscon¬ 
sin,  Mr.  Schmitz  there. 

Q.  Schmitz  said  that?  A.  Yes. 

Q.  When?  A.  1939. 

Q.  Did  you  and  he  discuss  the  question  of  what  would 
happen  if  subcontractors  followed  that  particular  practice 
under  those  circumstances?  A.  Yes. 

Q.  Did  you  and  he  recognize,  or  either  of  you  recognize 
that  if  that  practice  was  followed  by  subcontractors  under 
those  circumstances,  the  general  contractor,  in  all  possibil¬ 
ity,  would  not  get  the  work,  and  they  would  have  no  chance 
to  shop  around  at  all?  A.  Sure,  we  talked  it  over. 

Q.  You  realized  that?  A.  We  realized  there  would 
have  to  be  some  subcontracts  shopped. 

Q.  You  realized  that  kind  of  bidding  wouldn’t  help  a 
man  get  a  job?  A.  I  couldn’t  say  no  to  that.  It  would 
depend  on  — 

477  |  Q.  It  would  depend  on  how  high  it  was.  A.  It 
i  would  depend  on  how  close  it  was  to  a  fair  figure. 

Q.  Do  you  know  this,  Mr.  Barnes,  if  subcontractors 
generally  looked  on  Ring,  for  example,  as  a  shopper,  and 
followed  the  practice  of  the  last  man  you  referred  to  who 
would  give  a  high  bid.  Ring  would  never  get  a  job  because 
other  contractors  would  get  low  bids.  A.  You  mean  if 
they  all  adhered  to  the  same  practice? 


317 


Q.  Yes,  lie  would  never  get  a  job.  A.  It  would  be 
much  more  difficult. 

Q.  Practically  impossible.  A.  I  wouldn’t  say  impos¬ 
sible. 

Q.  It  would  depend  on  how  high  they  were,  wouldn’t 
it?  A.  That  is  right. 

Q.  That  is  right.  Actually  what  those  men  do  gener¬ 
ally  you  don’t  really  know,  do  you?  A.  What  men  do 
you  — 

Q.  These  subcontractors  you  are  talking  about.  A. 
Yes,  I  know  what  they  bid  where  I  was  acquainted  with 
them  and  knew  them  personally  and  they  brought  their 
troubles  to  the  architect.  I  knew  what  they. 

Q.  What  did  they  do?  A.  They  didn’t  turn  in  a  bid. 

Q.  They  didn’t  turn  in  a  bid.  Now,  on  the  other 

478  subject,  referring  to  the  well  point,  was  it?  A.  Bight. 

Q.  Mr.  King  and  Mr.  Floyd  both  tell  me  they 
actually  had  no  well  points  on  that  job  at  all.  You  are  quite 
certain  you  saw  them?  A.  Yes. 

Q.  Used  by  their  men?  A.  Yes. 

Q.  Where?  A.  I  designated  it  this  morning. 

Q.  Where  was  it?  A.  On  area  E  where  the  water  was 
worse,  they  used  well  points  before  they  used  the  other 
method. 

Q.  You  saw  them?  A.  I  saw  them.  I  helped  carry 
them  to  the  job  and  helped  A1  Urbin  put  down  the  points. 

Q.  One  other  question.  You  said  there  were  five  hun¬ 
dred  sixty  buildings  erected  by  the  King  Construction  Cor¬ 
poration?  A.  I  believe  not.  I  said  five  hundred  and 
fifty,  in  that  neighborhood. 

Q.  Did  you  ever  count  them?  A.  Yes. 

Q.  How  many  were  there  in  the  original  contract?  A. 
Something  like  four  hundred  ninety  buildings. 

Q.  That  included  the  WAC  contract?  A.  No. 

479  Q.  How  many  in  the  WAC  contract?  A.  I 
couldn’t  say  the  exact  number,  but  if  my  memory 
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gives  it  correctly  it  was  some  sixty-five  buildings  in  the 
WAC  contract. 

Q.  Sixty-five  buildings  for  eighty  thousand  dollars  — 
you  don’t  mean  that?  A.  No,  that  is  an  error.  1  with¬ 
draw  that.  I  don’t  recall  how  many  buildings  there  were. 

Q.  i  Where  do  you  get  the  balance  of  the  five  hundred 
sixty  —  the  other  fifty  buildings  —  where  do  they  come 
from?  A.  That  is  my  memory  of  the  WAC  contract. 

Q.  You  are  wrong  about  that?  A.  Wrong  about  the 
number  of  buildings? 

Mr.  Brill :  That  is  all. 

The  Judge:  Anything  further  from  this  witness? 

Mr.  Winn :  No  further  questions. 

(Witness  excused.) 

The  Judge :  Call  your  next  witness. 

Mr.  Winn:  Mr.  Jackson,  please. 

The  Clerk:  Tell  us  your  name  please,  Mr.  Witness? 

Mr.  Jackson:  A.  L.  Jackson. 

Whereupon 

Archer  L.  Jackson 

was  called  as  a  witness  for  and  on  behalf  of  the  Respondent, 
and  having  been  first  duly  sworn,  was  examined  and 
480  testified  as  follows : 

Direct  Examination 
By  Mr.  Winn: 

Q.  What  is  your  full  name,  sir?  A.  Archer  L.  Jack- 
son. 

Q.  And  your  address?  A.  Home  address  1530  Lin¬ 
coln  Street,  Evanston,  Illinois;  business  address  161  East 
Erie  Street,  Chicago. 

Mr.  Brill:  Q.  Erie  Street? 

The  Witness :  Erie  Street,  yes. 

Q.  What  is  vour  occupation,  Mr.  Jackson?  A.  Gen¬ 
eral  contractor. 

Q.  Are  you  connected  with  the  firm?  A.  Yes,  sir. 

Q.  What  is  that  firm?  A.  A.  L.  Jackson  &  Company. 

Q.  Is  that  a  corporation?  A.  An  Illinois  corporation. 


319 


Q.  What  is  your  position  in  the  corporation?  A.  Pres¬ 
ident  of  it. 

Q.  Do  yon  hold  any  college  degrees,  Mr.  Jackson?  A. 
B.S.  of  C.E.,  Purdue  University,  1908. 

Q.  At  what  university?  A.  Purdue. 

Q.  Beginning  in  1908  will  you  outline  generally 

481  for  the  Court  your  business  and  professional  em¬ 
ployment?  A.  Well,  the  first  job  I  had  was  in  the 

engineering  office  of  the  CC&L  railroad,  and  then  I  went 
from  there  to  the  “Q”.  I  was  instrument  man,  and  then  as 
division  engineer,  Alliance  Division,  CB&Q,  and  from  there 
I  was  sent  back  to  Chicago  as  engineer  on  the  Burlington 
Office  Building  at  Jackson  and  Carrington;  and  then  I  went 
to  work  for  Marshall  and  Fox,  Chicago  — 

Q.  When  you  give  the  names  slow  up  a  little  bit  A. 
All  right.  From  Marshall  and  Fox  I  went  into  the  Army. 
Coming  out  of  the  Army  I  was  in  business  a  short  time  with 
Bobert  S.  Degolyer  as  structural  engineer,  and  letting  of 
contracts,  and  so  forth.  Then  I  went  from  there  to  a  con¬ 
struction  company  in  1922,  of  Collins,  Murphy  &  Jackson. 
In  1928, 1  bought  them  out,  and  then  I  have  been  continu¬ 
ously  in  business  since  1928  under  the  name  of  A.  L.  Jack- 
son  Company. 

Q.  You  were  the  Jackson  in  the  firm  that  you  referred 
to  in  1922?  A.  Right. 

Q.  Are  you  a  member  of  any  professional  societies,  Mr. 
Jackson?  A.  Western  Society  of  Engineers,  Associated 
General  Contractors  and  Builders  Association,  Chicago. 

Q.  A.  L.  Jackson  Company  is  engaged  in  what 

482  kind  of  construction,  Mr.  Jackson?  A.  Rather 
general,  industrial,  commercial,  and  back  in  the  old 

days  some  residential;  that  is,  hotels  and  apartments,  tall 
apartments.  During  PWA  days  quite  a  few  sewage  dis¬ 
posal  and  water  plants. 

Q.  Will  you  name  for  the  Court  some  of  the  larger  proj¬ 
ects  which  the  A.  L.  Jackson  Company  has  built,  and  indi- 
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cate  their  cost?  A.  Well,  you  want  the  little  ones  or  go 
back  over  that  whole  period? 

Q.  Just  give  me  a  cross-section  of  the  larger  ones?  A. 
Well,  Senaca  Hotel,  Chicago,  is  about  a  million  and  a  half; 
Barry  Apartments  is  about  the  same.  The  Cornelia  was 
about  the  same.  That  was  back  in  the  lush  days  of  the  20 ’s. 
Then  during  the  PWA  days  the  sewage  — 

Q.  PWA?  A.  PWA  —  the  sewage  disposal  plant  at 
Barrington,  Belvedere,  Algonquin,  Neenah-Menasha,  Mani¬ 
towoc,  Wisconsin.  Those  were  jobs  ranging  all  the  way 
from  two  hundred  to  six  or  seven  hundred  thousand  dol¬ 
lars.  And  then  we  come  on  to  the  40  ’s  and  41  ’s  —  machine 
tool  plants  for  W.  F.  &  John  Barnes,  Rockford,  Illinois. 
That  thing  ran  out  a  little  less  than  a  half-million.  Then  we 
built,  following  through  with  that,  the  Ordnance  Division 
of  W.  F.  &  John  Barnes,  at  Rockford,  and  that  was  a 
483  little  over  three  and  a  half  million  dollars.  Collins 
Radio  in  — 

Q.  What  was  the  three  and  a  half  million  job?  A. 
W.  F.  &  John  Barnes,  Ordnance  Division. 

Q.  What  kind  of  a  building  was  it?  A.  Manufactur¬ 
ing  and  industrial  building,  steel  construction.  The  Foote 
Brothers  Gear,  Chicago,  a  little  over  three  million  dollars. 
Bradford  Gear,  on  Cicero,  that  was  about  six  or  seven 
hundred  thousand.  Victory  Ordnance  at  Peru,  Indiana,  for 
the  Navy,  their  last  section  —  I  don’t  remember  what  the 
first  one  was,  but  the  last  was  one  hundred  eighty  seven 
thousand  dollars,  I  think.  I  had  occasion  to  work  that  up 
the  other  day  and  then  during  this  period  we  had  plants 
for  Western  Electric  Company  at  Eau  Claire,  Lincoln,  Ne¬ 
braska,  and  about  three  or  four  locations  in  Chicago,  26th 
Street,  47th  Street,  57th  Street  and  Calumet  Avenue.  At 
the  present  time  we  have  been  up  here  in  St.  Paul  since 
July  of  1944, 1  think. 

We  took  over  this  building  at  Fourth  and  Sibley,  about 
one  million  dollars,  then  their  remodelling  and  move  them 
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in  the  Ean  Claire  Ordnance  Plant,  the  high  explosive  sec¬ 
tion.  We  took  that  over  and  made  a  radar  tube  plant  of 
that  for  Western  Electric. 

Q.  Now,  Mr.  Jackson,  are  yon  acquainted  with  condi¬ 
tions  in  the  construction  industry  with  relation  to  the  avail¬ 
ability  of  labor  as  it  existed  in  the  spring  and  sum- 

484  mer  of  1942?  A.  I  think  so. 

Q.  Are  you  acquainted  with  conditions  in  the  con¬ 
struction  industry  with  relation  to  the  availability  of  ma¬ 
terials  as  they  existed  in  the  spring  and  summer  of  1942? 
A.  I  think  so,  yes,  sir. 

Q.  Are  you  acquainted  with  the  going  rates  for  and  the 
reasonable  value  of  the  services  of  supervisory  labor,  gen¬ 
eral  and  construction  superintendents  and  expediters  in  the 
construction  industry  as  of  1942?  A.  Why,  yes,  I  think 
so.  There  is  a  rather  set  rate  for  that. 

Q.  Were  you  ever  at  any  time  employed  by  any  govern¬ 
mental  department  or  agency  to  participate  in  the  renego¬ 
tiation  of  contracts  pursuant  to  the  Renegotiation  Acts? 
A.  You  mean  from  the  government’s  side  of  it? 

Q.  Yes.  A.  No,  sir. 

Q.  Do  you  know  the  Ring  Construction  Corporation, 
M.  J.  Ring,  Vera  Ring,  Martin  Ring,  Harold  Ring,  M.  A. 
Floyd —  A.  Only  by — 

Q.  Or  A.  I.  Wiik?  A.  Only  by  name  in  the  construc¬ 
tion  industry  until  I  saw  them  today. 

Q.  Did  you,  or  the  A.  L.  Jackson  Company,  bid  on  or 
offer  to  build  any  portion  of  the  construction  at 

485  Camp  McCoy,  Wisconsin?  A.  No,  sir. 

Q.  Now,  Mr.  Jackson,  I  am  going  to  ask  you  a 
question  in  which  I  am  going  to  make  certain  assumptions. 
The  assumptions  are  to  be  taken  as  truths.  The  question 
will  call  for  your  opinion.  I  want  you  to  assume  a  pro¬ 
posed  army  camp  near  Sparta,  Wisconsin,  on  which  con¬ 
struction  is  to  be  started  in  April  or  May  of  1942.  The 
construction  corporation,  we  will  call  it,  has  entered  into 
contracts  as  a  result  of  which  it  builds  in  excess  of  five 
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hundred  frame  buildings  at  that  camp.  These  buildings 
are  in  two  areas  of  the  camp,  known  as  areas  C  and  E. 
There  is  some  drainage  to  be  done  on  the  areas,  land  to  be 
cleared,  and  roads  to  be  built  before  the  work  can  be  ac¬ 
complished.  There  are  approximately  forty  types  of  build¬ 
ings  so  part  of  the  work  is  repetitive.  The  type  of  construc¬ 
tion  is  that  usual  at  a  war-time  army  camp.  The  bulk  of 
the  buildings  are  two-story  frame  barracks.  The  next  most 
frequent  type  of  building  are  mess  halls  and  company  ad¬ 
ministration  buildings.  The  construction  is  all  frame,  with 
some  concrete  floors  and  some  wood  floors.  The  roof  and 
sidewalks  are  asbestos  shingle.  There  are  no  basements, 
some  of  the  buildings  being  on  piers,  some  on  wall  foun¬ 
dations,  and  some  on  both.  All  utilities  are  to  be  installed 
and  operating.  The  work  is  to  be  completed  in  one  hundred 
!  and  eighty  calendar  days  and  there  is  a  penalty* 
486  clause  of  fifteen  dollars  per  building  per  day  for 
i  failure  to  complete  the  construction  in  that  time. 
Certain  of  the  materials,  including  approximately  eighty 
per  cent,  of  the  lumber  to  be  used  on  the  job,  is  to  be  fur¬ 
nished  by  the  government.  There  is  a  man  we  will  refer 
to  as  Mr.  B  let’s  make  it  Mr.  A.  Mr.  A,  who  was  in  the 
employ  of  the  X  Construction  Corporation,  has  a  construc¬ 
tion  superintendent  and  estimator.  He  aided  in  the  prepa¬ 
ration  of  the  bid  for  the  work  we  have  under  discussion. 
Mr.  A  is  a  competent  superintendent  of  construction  in 
area  C,  where  approximately  sixty  per  cent,  of  the  dollar 
value  of  the  construction  is  to  be  erected.  He  has  charge 
of  laying  out  the  work  in  that  area,  supervising  the  fore¬ 
men,  explaining  the  plans  and  specifications  to  the  build¬ 
ing  trade  engaged  in  construction  in  that  area,  coordinat¬ 
ing  the  work  there  and  generally  exercising  the  functions 
of  a  construction  superintendent  on  a  job  of  this  kind  and 
size.  Mr.  A  worked  long  hours,  including  much  overtime 
on  the  job.  Mr.  A  is  employed  under  a  contract  which 
gives  him  a  drawing  account  and  a  percentage  of  the 
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profits  earned  by  the  X  Construction  Corporation  from  the 
jobs  which  Mr.  A  estimates  and  superintends. 

Mr.  B  is  also  in  the  employ  of  the  X  Construction  Cor¬ 
poration.  He,  too,  is  a  competent  estimator  and  construc¬ 
tion  superintendent  and  aided  in  the  preparation  of  the  bid 
for  the  job  we  are  discussing.  Mr.  B,  however,  did  not 
act  as  construction  superintendent  on  this  job  or 

487  any  part  of  it.  He  was  a  trouble-shooter  and  expe¬ 
diter,  and  generally  available  to  aid  the  executives 

of  the  X  Construction  Corporation.  Mr.  B  also  prepared 
for  the  X  Construction  Corporation  the  so-called  thirty- 
days  estimates  sheets  which  were  reports  to  the  War  De¬ 
partment  each  thirty  days  and  the  work  completed  by 
the  company  to  that  time. 

Mr.  B  worked  long  hours  on  the  job,  including  much 
overtime.  Mr.  B  is  also  employed  under  a  contract  which 
gives  him  a  drawing  account  and  a  percentage  of  the 
profits  earned  by  the  X  Construction  Corporation  from  the 
jobs  which  Mr.  B  estimates  and  superintends.  The  con¬ 
tracts  were  completed,  Mr.  Jackson,  and  the  costs  in¬ 
curred  by  the  X  Construction  Corporation  in  and  about 
carrying  out  the  contracts,  but  before  any  salary  allow¬ 
ance  to  Mr.  A  and  Mr.  B  and  before  any  salary  allowance 
to  certain  executives  of  the  company,  and  before  income 
taxes,  ether  state  or  federal,  the  job  cost  amounted  to 
$4,936,172.52.  Included  in  this  cost,  Mr.  Jackson,  were 
payments  to  subcontractors  in  the  sum  of  $2,949,706.03. 

We  will  assume,  Mr.  Jackson,  that  the  X  Construction 
Corporation  in  carrying  out  these  contracts  was  an  efficient 
organization,  efficient  to  a  degree  which  we  will  call  slightly 
above  average. 

Mr.  Jackson,  based  on  your  experience  in  the  construc¬ 
tion  industry,  your  knowledge  of  conditions  in  that  in¬ 
dustry  in  1942,  and  the  facts  stated  above,  do  you 

488  have  an  opinion  as  to  the  reasonable  and  fair  value 
of  the  services  of  Mr.  A  in  and  about  this  project! 

Just  answer  that  “yes”  or  “no.”  A.  Yes. 
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Q.  Will  you  tell  the  Court  what  your  opinion  is  in 
that  regard? 

Mr.  Brill :  If  the  Court  please,  the  question,  as  I  under¬ 
stand  it,  concluded  as  one  of  the  assumed  facts  that  the 
employee  in  question  had  a  profit-sharing  arrangement, 
and  the  witness  has  not  been  told  what  the  assumed 
amount  of  profits  was.  It  seems  to  me  quite  manifest, 
unless  he  is  going  to  disregard  the  profit-sharing  arrange¬ 
ment,  he  can  not  answer  the  question. 

The  Judge:  What  do  you  say  to  that? 

Mr.  Winn:  I  asked  him,  if  the  Court  please,  what  a 
reasonable  and  fair  value  of  the  services  of  Mr.  A  was.  I 
included  in  the  statement  there  was  a  profit-sharing  ar¬ 
rangement  for  the  purpose  of  getting  in  as  much  of  the 
facts  as  possible.  I  didn’t  ask  him  what  a  profit-sharing 
system  would  be.  I  asked  him  for  the  reasonable  and  fair 
value  of  Mr.  A  to  this  project  in  view  of  the  circumstances 
stated. 

The  Judge:  Have  you  made  an  objection? 

Mr.  Brill:  My  objection  is  that  now  I  called  counsel’s 
attention  to  what  I  consider  a  material  oversight,  the  ques¬ 
tion  is  incompetent,  irrelevant  and  immaterial. 

489  i  The  Judge:  Objection  overruled.  Exception  al¬ 
lowed.  Answer  the  question. 

A.  For  that  type  of  man  I  think  the  industry  has  a 
rather  common  practice.  We  would  call  that  man  a  thou¬ 
sand  dollar  a  month  man.  That  is  without  any  sharing 
of  the  profit.  When  you  ask  me  that  if  I  had  to  go  out 
and  employ  a  man,  or  somebody  else,  without  any  doubt 
I  would  put  him  in  a  thousand  dollar  month  class. 

Mn.  Brill:  I  move  the  answer  be  stricken  as  not  re¬ 
sponsive,  as  he  has  eliminated  one  of  the  factors  in  the 
question. 

The  Judge:  Not  as  I  can  understand  the  matter,  and 
not  as  I  consider  it.  As  I  understand  it  you  are  asking 
what  this  man  would  reasonably  be  worth.  What  this 
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man,  under  those  circumstances,  would  reasonably  be 
worth. 

Mr.  Brill:  That  is  right,  sir. 

The  Judge:  Now,  this  answer  was  a  little — I  won’t  say 
indefinite — but  it  wasn’t  very  specific.  Do  you  mean  by 
that,  Mr.  Witness,  you  would  value  this  man’s  services  at 
one  thousand  dollars  a  month? 

The  Witness:  That  is  right.  In  other  words,  it  is 
rather — I  might  say — a  custom  in  the  industry. 

The  Judge:  I  understand  that,  but  I  want  to  be  sure 
whether  that  was  your  opinion  and  where  you  would  place 
it  regardless  of  the  custom. 

490  The  Witness:  That  is  right.  Then  you  would 
vary  that  as  to  the  particular  abilities  of  the  man. 
He  might  be  worth  less,  or  more,  but  still  be  able  to  fill 
the  position,  but  not  with  the  same  efficiency  as  someone 
else. 

The  Judge:  Proceed. 

Q.  Now,  Mr.  Jackson,  based  on  vour  experience  in  the 
construction  industry  and  your  knowledge  of  the  industry 
in  1942,  and  the  facts  propounded  to  you  in  the  hypo¬ 
thetical  question,  do  you  have  an  opinion  as  to  the  reason¬ 
able  and  fair  value  of  the  services  of  Mr.  B  in  and  about 
this  project?  A.  Yes. 

Q.  And  what  is  that  opinion? 

Mr.  Brill :  Same  objection,  your  Honor. 

The  Judge :  Objection  overruled.  Exception  allowed. 

A.  I  would  say  he  would  be  in  exactly  the  same  class 
as  your  first  Mr.  A,  you  called  him. 

Q.  Your  opinion  is  that  he  would  be  worth  how  much? 
A.  In  the  thousand  dollar  a  month  class. 

Q.  Now,  Mr.  Jackson,  by  adding  one  thousand  dollars 
a  month  for  nine  months  for  each  of  the  two  gentlemen, 
Mr.  A  and  Mr.  B,  whom  we  are  discussing  to  the  $4,936,- 
172.52  of  the  costs,  which  I  stated  previously  was  the  cost 
of  the  job  prior  to  any  salary  allowance  Mr.  A  and  Mr.  B, 
and  certain  executive  officers  of  the  corporation,  and  before 
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state  and  federal  income  taxes,  we  arrive  at  a  total 

491  job  cost  of  the  amount  of  $4,954,172.52.  Based  on 
your  experience  in  the  construction  industry,  your 

knowledge  of  the  conditions  in  that  industry  in  1942,  and 
the  facts  stated  in  the  hypothetical  question  which  was  pro¬ 
pounded  to  you  three  questions  ago,  except  that  you  will 
use  the  figure  of  $4,954,172.52  instead  of  the  figure  $4,936,- 
172.52  as  the  job  cost,  do  you  have  an  opinion  as  to  the 
reasonable  and  fair  profit  to  which  the  X  Construction 
Corporation  is  entitled  from  this  project?  You  can  answer 
that i “ves”  or  “no.”  A.  I  have  an  opinion,  that  is  right. 

Q.  What  is  that  opinion? 

Mr.  Brill:  Objected  to  as  incompetent,  irrelevant  and 
immaterial,  no  foundation  laid.  I  repeat  the  substance  of 
the  statement  I  made  in  connection  with  the  objection  to 
the  same  question  to  the  previous  winess,  Mr.  Barnes. 

The  Judge:  In  what  respect  is  this  witness  not  quali¬ 
fied,  Mr.  Brill?  In  other  words,  what  facts  have  not  been 
called  to  his  attention  in  your  opinion?  The  hardest  thing 
I  have  to  contend  with  in  deciding  cases  is  where  there 
isn’t  anything  on  a  point,  and  if  certain  matters  have  not 
been  called  to  his  attention,  to  the  attention  of  this  witness, 
it  seems  to  me  you  should  point  that  out. 

Mr.  Brill:  I  should,  and  will  be  glad  to  have  a  chance 
to  do  it.  I  made  the  general  statement  before  with  re¬ 
spect  to  Mr.  Barnes. 

492  The  Judge:  Yes. 

Mr.  Brill:  When  the  question  was  asked  of  him. 
If  the  Court  has  that  in  mind  I  won’t  repeat  that  part 
of  it? 

The  Judge:  I  don’t  think  you  need  to  repeat  that  I 
was  wondering  what  was  definitely  in  your  mind  in  con¬ 
nection  with  this  witness. 

Mr.  Brill:  Mr.  Barnes  had  personal  knowledge  of  the 
conditions  in  the  area.  He  saw  the  buildings.  He  knew 
the  plans  and  specifications.  This  gentleman  doesn’t  have 
any  of  those  facts,  either  in  the  hypothetical  question  or 
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within  his  personal  knowledge.  Mr.  Barnes  knew  the 
weather  conditions,  although  they  weren’t  included  in  the 
hypothetical  question  by  express  reference,  but  only  by 
reference  to  his  knowledge  of  them  and  this  gentleman 
doesn’t  know  what  the  weather  conditions  were.  I  don’t 
think  that  this  gentleman  is  familiar  with  the  general  type 
of  contracts  involved.  This  witness  never  worked  at  Camp 
McCoy.  Mr.  Barnes  did.  Those  are  similar  factors. 
Then  the  question  isn’t  complete  in  all  the  respects  to 
which  I  pointed  out  in  the  objection  as  I  claimed  existed 
with  respect  to  the  question  asked  Mr.  Barnes.  Those 
are  also  factors  here.  I  am  not  objecting  to  his  general 
ability  as  a  contractor  as  to  knowing  what  would  be  a 
fair  price  to  pay  for  the  doing  of  this  work.  I  think  he 
knows  a  fair  compensation  for  a  job  even  of  this  kind. 

The  Judge:  I  don’t  think  I  heard  exactly  what 
493  you  said  in  the  first  part  of  that  sentence.  Bead  it 
to  me,  Mr.  Beporter. 

(Whereupon  the  reporter  read  the  last  two  sentences, 
as  recorded,  stated  by  Mr.  Brill.) 

Mr.  Brill:  Let  me  amplify  that.  I  think  this  contract 
may  be  understood — here  is  a  contractor  who  has  done 
this  much  work.  He  has  done  the  work.  Now,  he  is  all 
done.  He  has  made  no  guarantee  and  had  no  risk  of 
loss  and  is  all  done.  How  much  is  fair  to  pay  him?  I 
think  he  could  answer  that  without  any  question  and  do  it 
fairly  just  as  Mr.  Barnes  did.  I  want  to  know  what  kind 
of  a  question  he  is  answering.  He  hasn’t  been  asked  to 
take  into  account  the  fact  that  this  man  did,  put  up  a 
bond.  It  was  competitive  bids  and  he  took  risks.  What  the 
risks  were  was  never  included.  If  this  is  to  be  a  fixed  fee 
for  doing  the  work  with  a  guaranteed  margin  that  is  an¬ 
other  thing,  but  if  it  is  not  a  fixed  fee  and  it  is  a  problem 
of  bidding  against  competitors  with  no  guarantee  it  is  an 
entirely  different  question.  I  don’t  think  it  has  been 
made  clear  to  the  witness  which  question  he  is  to  answer. 

The  Judge:  Counsel  for  Bespondent,  I  have  serious 
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doubt  in  mind  as  to  whether  sufficient  factors  have  been 
called  to  the  attention  of  this  witness  to  give  me  the 
right — in  this  matter  I  will  give  you  a  chance  to  further 
qualify  it. 

Mr.  Winn:  Further  qualify  the  question,  if  the  Court 
please? 

494  The  Judge:  To  further  amplify  your  hypo¬ 
thetical  question.  Q.  Mr.  Jackson,  I  will  add  to  the 

hypothetical  question  asked  you  the  following  fact:  at  the 
time  these  contracts  were  entered  into  between  the  X  Con¬ 
struction  Corporation  and  the  government  they  were  nego¬ 
tiated  as  the  result  of  the  bids  which  were  solicited  by  the 
government  in  the  early  spring  of  1942  and  the  X  Con¬ 
struction  Corporation  took  these  jobs  at  their  bid  figure. 
With  that  amendment — 

The  Judge:  You  resubmit  the  question. 

Mr.  Winn:  I  resubmit  the  question. 

Mr.  Brill :  I  still  make  the  same  objection. 

The  Judge:  Objection  overruled.  Exception  allowed. 
I  am  not  so  sure  yet  I  have  all  the  information  that  would 
enable  me  to  give  full  weight  to  the  answer.  Your  objec¬ 
tion  is  overruled  and  an  exception  allowed.  Answer  the 
question.  A.  Well,  percentage  of  profits,  a  contractor 
feels  very  happy  to  make  his  ten  per  cent,  gross  job 
profit. 

Q.  Ten  per  cent,  of  what? 

Mr.  Brill:  Just  a  moment.  I  move  the  answer  be 
stricken  as  not  responsive. 

The  Judge  :  It  is  partially  responsive.  Your  objection 
is  overruled.  Exception  allowed. 

Q.  Ten  per  cent,  of  what,  Mr.  Jackson?  A.  Well, 
I  am  floundering  around  here  about  a  contractor — 

495  if  you  could  make  ten  per  cent,  gross  job  profit  on 
your  costs,  then  you  feel  like  you  have  had  a  very 

good  job. 

Q.  And  is  that  in  the  situation  where  you  had  been 
operating  under  a  lump  sum  contract?  A.  Yes,  if  we 
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can  come  out  with  a  lump  sum  of  ten  per  cent,  we  are  very 
happy. 

Mr.  Brill:  I  move  both  answers  be  stricken  as  not  re¬ 
sponsive,  your  Honor. 

The  Judge :  Motion  overruled.  Exception  allowed. 

Q.  And  with  costs — 

Mr.  Brill:  I  should  state  the  ground;  on  the  ground 
they  were  not  responsive. 

The  Judge:  Objection  overruled.  Exception  allowed. 

Q.  (Continuing)  — with  costs  slightly  under  five  mil¬ 
lion  dollars.  Can  you  relate  your  answer  to  dollars  and 
state  what  in  your  opinion  would  be  a  fair  and  reason¬ 
able  profit  to  the  X  Construction  Corporation  in  the  cir¬ 
cumstances  stated?  A.  Well,  I  would  apply  again  the 
same  rule  of  ten  per  cent.  I  don’t  remember  that  figure — 

Q.  Slightly  under  five  million  dollars  were  the  costs. 
What  would  you  say  in  dollars  would  be  a  fair  profit  under 
those  circumstances?  A.  Slightly  under  five  million — a 
half  million  would  be  ten  per  cent,  of  that. 

496  Q.  Now,  I  ask  you  another  question,  Mr.  Jack- 
son,  is  there  any  policy  among  subcontractors  in  the 
construction  industry,  which  policy  which  was  generally 
used  by  such  subcontractors  in  1942,  having  to  do  with 
the  submission  of  bids  or  proposals  to  any  general  con¬ 
tractors  for  use  in  connection  with  and  prior  to  the  sub¬ 
mission  of  a  general  bid  by  such  general  contractor  to 
an  owner  when  the  general  contractor  is  known  in  the  con¬ 
struction  business  to  be  a  bid  shopper — by  bid  shopper  I 
mean  one  who  after  a  general  contract  has  been  awarded 
him  shops  around  among  potential  subcontractors  in  an 
effort  to  get  lower  subcontract  prices  than  those  previously 
submitted  to  him  and  used  by  him  in  the  making  up  of 
his  general  bid.  The  question  is,  is  there  such  a  custom? 
A.  Yes. 

Q.  Or  policy,  rather.  Will  you  tell  us  what  that 
policy  is?  A.  That  is  a  long  story,  too.  It  goes  back  to 
the  ethics  of  the  particular  contractor. 
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Mr.  Brill:  He  is  just  asking  you  what  the  policy  is. 

The  Witness:  That,  Mr.  Attorney,  still  should  be  con¬ 
demned.  You  are  going  to  condemn  somebody  or  not — 

Mr.  Brill:  I  submit,  your  Honor,  he  should  be  per¬ 
mitted  to  answer  the  question  and  later  on  if  the  counsel 
asks  for  an  explanation  he  can  deal  with  that  when  he 
comes  to  it. 

The  Judge:  Explain  the  matter.  If  he  goes  to 

497  too  great  a  length,  I  will  stop  you,  Mr.  Witness. 
Go  ahead. 

A.  The  policy  of  some  contractors  on  which  they  claim 
the  highest  ethics  is  to  take  your  sub-bids  prior  to  placing 
your  bid,  and  then  if  you  are  fortunate  enough  to  get  the 
contract  you  immediately  award  that  subcontractor  his  line 
of  work  on  the  bid  he  submitted  because  he  was  a  part 
of  your  estimating  department  which  made  possible  your 
getting  the  job,  and  therefore  deserved  the  rights  to  have 
the  job  at  his  bid.  Now,  that  has  been  abused  to  the  point 
where  you  would  take  these  bids  and  then  after  you  got 
the  job  you  start  out  to  buy  them  out,  shop  them  out,  and 
very  often — 

The  Judge :  Just  what  do  you  mean  there,  Mr.  Witness, 
Mr.  Jackson,  “buy  them  out,  shop  them  out”?  You  mean, 
haggle  with  them  and  try  to  cut  down  the  same  sub¬ 
contractor  on  the  price? 

The  Witness:  That  is  right.  Play  one  against  the 
other. 

The  Judge:  Go  ahead. 

A.  And  during  the  period  along  about  the  end  of  that, 
1942,  was  about  the  end  of  the  period  where  you  used  to 
say  you  could  take  a  line  of  subcontractors  and  deduct 
fifteen  per  cent,  and  you  would  be  able  to  buy  them  out 
at  that.  That  is  where  I  say  you  go  back  to  the  ethics 
of  the  thing,  whether  you  want  to  take  advantage  of  the 
sub-bidding  and  deduct  it  or  buy  it  out,  or  feeling 

498  a  responsibility  to  them  for  having  given  you  a  bid, 
you  immediately  include  them  as  a  part  of  your 
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organization,  you  might  say,  and  they  are  awarded  the 
work  if  you  get  it  on  their  original  quotation. 

The  Judge:  I  think  that  is  sufficient  explanation. 

Mr.  Brill:  May  I  stop  long  enough  to  make  the  state¬ 
ments — to  move  the  statements  of  the  witness  on  the  sub¬ 
ject  of  the  ethics  involved  be  stricken  as  not  responsive, 
incompetent  and  irrelevant  and  immaterial. 

The  Judge:  The  motion  is  overruled.  Exception  al¬ 
lowed. 

Q.  Now,  is  there  any  policy  among  sub-contractors  in 
dealing  with  bid  shopping  general  contractors  in  line  with 
the  question  which  I  previously  asked  you?  A.  Yes. 

Q.  What  is  that  policy?  A.  Well,  they  will — say  I  am 
giving  you  a  bid  for  blank-dollars.  I  am  also  giving  your 
competitor  a  bid  for  a  different  amount,  knowing  if  he  is 
lucky  enough  to  get  the  job  he  will  chisel  me  down  to  that 
anyhow.  I  think  another  policy  is  if  a  man  is  known  as 
that,  there  is  a  slight  increase  in  the  price.  That  works 
two  ways  probably.  The  man  who  is  receiving  the  bids 
knows  he  is  sure  to  buy  him  out  and  immediately  takes 
ten  or  fifteen  per  cent,  off  his  estimate. 

Mr.  Brill :  I  move  the  last  statement  be  stricken  as  not 
responsive  to  any  question. 

499  The  Judge:  Motion  overruled.  Exception  al¬ 
lowed. 

Q.  Your  answer  to  that  is  that  a  bid  shopper  usually 
gets  a  higher  bid  from  a  subcontractor? 

Mr.  Brill:  Just  a  moment.  I  submit  that  as  leading. 

The  Judge:  It  is  leading. 

Mr.  Winn:  Yes,  I  withdraw  it 

Q.  Does  the  custom  include  any  other  activity  or  lack 
of  activity  on  the  part  of  the  subcontractor  in  dealing  with 
the  general  contractor  who  is  known  as  a  bid  shopper 
before  the  general  contractor  submits  the  general  bid?  A. 
I  don’t  know  if  there  is,  unless  he  would  refuse  to  bid. 
That  is  the  only  other  thing  they  could  do. 

Q.  Do  they  do  that?  A.  I  know  of  cases,  yes,  where 
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they  have.  That  is  sometimes  personalities,  too,  yon 
know. 

Mr.  Winn :  You  may  cross-examine. 

Cross-Examination 
By  Mr.  Brill: 

Q.  Did  yon  ever  hear  of  the  practice  on  the  part  of 
a  general  contractor  hiring  estimators  to  estimate  their 
work  and  getting  very  nominal  pay  except  where  a  job  is 
landed  and  then  getting  a  percentage  of  the  profit  so  that 
he  would  get  enough  pay  that  way  to  average  out  his  com¬ 
pensation?  A.  There  are  firms,  Mr.  Attorney, 

500  who,  for  a  very  small  sum,  will  prepare  your  esti¬ 
mates.  That  is,  they  advertise  to  estimate  contracts 

and  if  you  are  awarded  the  work,  will  take  a  percentage 
of  that.  That  is  true,  yes. 

Q.i  I  am  not  talking  about  that.  I  am  talking  about 
estimators  who  also  supervise  a  job  as  well  as  estimate 
them.  They  estimate,  and  after  the  job  is  obtained  they 
supervise  it.  A.  Yes,  I  have  heard  of  such  a  thing. 

Q.  They  get  a  nominal  amount  of  pay  throughout  the 
year  plus  a  percentage  of  the  jobs  they  supervise.  A.  I 
have  heard  of  that. 

Q.  Do  you  know  what  the  practice  is,  what  the  percent¬ 
age  is  in  such  cases?  A.  I  happen  to  know  one  definitely. 

Q.  Only  one?  A.  That  is  the  only  one  I  am  close 
enough  to.  I  have  heard  hearsay. 

Q.  I  don’t  care  about  one.  If  you  are  not  familiar  with 
the  general  practice —  A.  I  do  not  know  the  general 
practice  except  by  hearsay. 

Q.i  Of  course,  that  is  the  only  way  you  would  know  the 
general  practice.  Have  you  talked  to  a  lot  of  people  about 
the  practice?  A.  Lots  have  said  they  have  it. 

Q.  What  is  the  general  practice  as  you  under- 

501  stand  it?  A.  I  don’t  know  it  enough  to  tell  you, 
Mr.  Attorney. 
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Q.  Very  frank.  I  appreciate  that  kind  of  an  answer. 
Thank  you.  When  you  said  ten  per  cent,  amounts  to  five 
hundred  thousand  dollars  you  took  ten  per  cent,  of  the 
cost  of  doing  the  work?  A.  That  is  right. 

Q.  You  didn’t  take  ten  per  cent,  of  the  total  contract 
price?  A.  No,  that  was  the  only  figure  I  was  given. 

Q.  But  what  you  intend  to  give  is  ten  per  cent,  of  the 
contract  price.  In  other  words,  if  the  contract  price  was 
one  million  dollars,  a  man  was  very  happy  to  make  one 
hundred  thousand  dollars — that  was  what  you  meant?  A. 
That  is  right.  You  mean,  he  is  not  to  figure — let  me  get 
that  straight. 

Q.  I  will  give  it  to  you  over  again.  A.  Okay. 

Q.  You  said  a  man  would  be  very  happy  to  make  ten 
per  cent,  on  the  job?  A.  Bight. 

Q.  When  you  said  ten  per  cent.,  did  you  mean  ten  per 
cent,  of  the  contract  price?  A.  His  contract  price  should 
include  ten  per  cent,  to  be  happy  about  it. 

Q.  The  contract  price  would  include  a  figure 
502  equivalent  to  ten  per  cent,  of  the  contract  price  for 
profit,  or  ten  per  cent,  of  the  costs,  which?  A. 
Ten  per  cent,  of  the  costs. 

Q.  Let  me  see,  now.  Here  is  the  contract  where  the 
cost  was  nine  hundred  thousand  dollars.  You  say  you 
would  add  ten  per  cent,  of  the  nine  hundred  thousand  dol¬ 
lars?  A.  That  is  right. 

Q.  I  wanted  to  be  sure.  What  you  mean  by  that,  Mr. 
Jackson,  is  this,  just  what  you  said,  that  the  average 
general  contractor  of  skill,  ability  and  financial  responsi¬ 
bility  is  delighted  when  he  makes  a  ten  per  cent,  profit. 
A.  That  is  right. 

Q.  He  doesn’t  always  make  it?  A.  No,  unfortunately. 

Q.  Sometimes  he  loses  money,  is  that  right?  A.  That 
is  right. 

Q.  Sometimes  he  goes  broke,  doesn’t  he,  and  loses  his 
capital  as  well  as  any  expected  profit,  is  that  right?  A. 
That  is  right. 
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Q.  And  other  times  he  makes  a  good  deal  more  than  ten 
per  cent  if  he  has  the  breaks  with  him,  if  he  has  good  for¬ 
tune,  or  something  unusual  happens?  A.  That  is  right 
Q.  When  you  say  he  is  happy  to  make  ten  per 
cent  you  meant  literally  what  you  said,  is  that 

503  right?  A.  Ten  per  cent  gross,  that  is  right;  that  is 
job  gross,  we  call  it. 

Q.  In  other  words  you  mean  that  is  about  the  percentage 
that  a  reputable  contractor  puts  down  on  his  bid  sheet 
when  he  bids  the  job?  A.  That  is  right,  I  think  that  is 
rather  general. 

Q.  Some  bid  a  little  more  and  some  less,  depending  on 
the  circumstances,  is  that  right?  A.  That  is  right. 

Q.  Very  well.  That  isn’t  guaranteed  to  them  under 
those  circumstances,  is  it,  he  takes  a  risk  of  not  making 
anything,  doesn’t  he,  is  that  right?  A.  That  is  right. 

Q.i  And  he  takes  a  risk  of  losing  all  or  part  of  his 
capital,  as  many  contractors  have  done,  is  that  right?  A. 
Yes. 

Q.  The  contracting  business  is  hazardous,  is  that  right? 
A.  That  is  right. 

Q.  You  take  a  risk  of  errors  in  computation,  don’t  you? 
A.  Sure. 

Q.  You  take  risks  of  strikes,  don’t  you?  A.  And 
weather. 

Q.  And  weather.  A.  Unforeseen  soil  conditions — I 
can  give  you  a  lot  of  them. 

504  Q.  And  you  risk  fluctuations  of  labor  cost,  don’t 
you?  A.  You  shouldn’t,  on  that. 

Q.  But  doesn’t  labor  sometimes  increase  its  wages? 
A.  But  you  should  know  about  that. 

Q.  But  you  can’t  guarantee  it,  can  you?  A.  No,  you 
just — 

Q.  Of  course  not,  and  sometimes  the  wages  go  up  in 
the  middle  of  a  job.  You  have  had  that  happen  to  you?  A. 
It  is  happening  in  Chicago  right  now,  but  we  had  six  months 
notice  on  that. 
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Q.  Sometimes  you  would  get  it  without  notice?  A. 
Not  so  many  times. 

Q.  No,  but  once  in  a  while — a  long  while — I  can  get 
that  much  granted,  can’t  I?  A.  Yes. 

Q.  It  has  happened  to  you?  A.  I  don’t  believe  it  ever 
did. 

Q.  It  has  happened  to  other  contractors?  A.  It  could 
happen  to  them  if  they  didn’t  know  their  job. 

Q.  You  have  had  experience  where  a  foreman  gets  into 
trouble  with  a  labor  crew  and  they  strike  and  tie  up  your 
job,  is  that  right.  A.  That  is  right. 

Q.  You  have  had  jurisdictional  strikes  that  will 
505  tie  up  the  job  and  material  prices  if  you  haven’t  got 
them  tied  down  may  go  up  and  down,  is  that  right? 
A.  That  is  right. 

Q.  If  they  go  down  you  have  got  a  windfall  and  if  they 
go  up  you  have  a  loss,  is  that  right?  A.  Yes. 

Q.  Those  are  some  of  the  hazards  in  the  contracting 
business?  A.  Yes,  part  of  a  job. 

Q.  You  have  hazards  in  soil  conditions.  You  can’t  al¬ 
ways  tell  the  kind  of  soil  you  are  going  to  find  even  though 
designated  to  an  extent  on  the  blueprint.  They  don’t 
guarantee  that,  do  they.  You  have  to  take  some  risks?  A. 
They  usually  guarantee  against  rock,  practically  all  of 
them  do. 

Q.  How  about  water?  A.  They  usually  show  you 
water  level  on  your  borings. 

Q.  Yes,  but  sometimes  borings  are  inadequate.  They 
don’t  bore  very  fully.  You  know  that  is  one  of  the  risks  to 
a  government  contract?  A.  There  is  usually  relief  under 
that. 

Q.  Yes,  if  you  want  to  fight  for  it,  but  it  is  quite  a  fight 
A.  They  are  usually  accepted  as  correct,  the  same  as  the 
plans  and  specifications. 

Q.  Don’t  they  warn  you  to  go  out  and  check  it 
yourself,  and  not  rely  on  the  borings?  A.  Yes. 
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Q.  And  if  yon  haven’t  checked  it  adequately  you  take 
some  risk  there?  A.  That  is  right. 

Qj  The  Judge :  Mr.  Witness,  be  sure  to  answer  audibly 
and  don’t  just  shake  your  head. 

Q.  And  you  take  the  risk  under  a  government  contract, 
but  the  government  engineer  or  inspector  may  turn  out  to 
be  a  pretty  hard-boiled  fellow,  and  you  know  he  has  the  last 
word  most  of  the  time,  doesn’t  he?  A.  He  should  have, 
that  is  right. 

Q.  And  you  know  these  government  contracts  have 
penalty  clauses,  is  that  right?  A.  That  is  right. 

Q.  Now,  with  all  those  hazards  you  know  that  when  you 
figure  ten  per  cent  on  a  job  of  this  type  and  have  a  great 
number  of  jobs  what  you  are  hoping  to  do  is  to  strike  an 
average  of  ten  per  cent  over  a  long  period  of  time,  is  that 
right?  So  that  what  you  are  trying  to  do  is  to  strike  an 
average  of  ten  per  cent?  A.  That  is  right,  you  are  try¬ 
ing  to  make  them  even  out. 

Q.  That  is  right.  The  theory  of  contracting  is, 
507  as  you  have  said,  to  get  enough  contracts  so  that  the 
!  average  will  be  about  ten  per  cent,  profit,  is  that 
right?  A.  Well,  I  don’t  know  what  you  are  driving  at,  Mr. 
Attorney. 

Q.  I  don’t  care  whether  you  know  or  not.  A.  You 
should  so  estimate  your  jobs — you  should  so  well  know  your 
jobs  that  the  successful  contractor — 

Q.  Yes.  A.  The  successful  contractor  knows  his  job 
well  enough  to  eliminate  a  lot  of  those  hazards. 

Q.  That  is  right.  I  agree  with  you.  Let  me  ask  you 
another  question.  Have  you  done  much  competitive  bid¬ 
ding?  A.  Yes. 

Q.  Where?  A.  All  over  the  coutry. 

Q.  All  these  jobs  you  have  listed  were  competitive?  A. 
No,  sir. 

Q.  They  were  not  competitive?  A,  No,  sir. 

Q.  When  was  the  last  time  you  took  a  competitive  job? 
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A.  Just  finished  it  now,  a  soy  bean  plant  at  Frankfort, 
Indiana. 

Q.  How  much  of  a  job  was  that?  A.  A  little  over  two 
million. 

Q.  Two  million.  Did  you  bid  against  competi- 

508  tion?  A.  Yes. 

Q.  Did  you  bid  against  competition?  A.  Yes, 
sir. 

Q.  You  were  the  lowest  bidder?  A.  Yes,  sir. 

Q.  What  was  your  bid?  A.  In  exact  dollars? 

Q.  Bound  figures.  A.  Two  million-something. 

Q.  How  close  was  the  next  high  bidder?  A.  Only 
about  ten  or  fifteen  thousand  dollars. 

Q.  And  the  one  above  him?  A.  I  don’t  recall.  It 
went  up  to  two  million  two-something.  We  were  five  of 
us  in  there  between  two  million  one-something  and  two 
million  two. 

Q.  So  the  difference  between  the  low  and  the  high  bid¬ 
der  was  one  hundred  thousand?  A.  I  think  eighty  thous¬ 
and  dollars. 

Q.  That  is  an  unusually  close  spread,  isn’t  it?  A.  That 
is  right. 

Q.  Usually  the  spread  is  much  greater?  A.  That  can 
be,  that  spread  can  be  greater  for  a  number  of  reasons. 

Q.  But  it  frequently  is  greater?  A.  That  is 

509  right,  but  most  of  them  are  not  bidding,  see.  They 
submit  a  bid  without  any  idea  of  getting  it.  They 

say  they  want  to  look  at  the  market  and  they  put  in  a  high 
bid  and  that  brings  about  a  lot  of  discrepancy  between  high 
and  low. 

Q.  What  is  the  next  job  you  had  against  competition? 
A.  I  think  one  in  St.  Louis  was  the  next  one. 

Q.  How  long  ago  was  that?  A.  That  was  a  job  did  in 
February. 

Q.  Of  this  year?  A.  Yes. 

Q.  How  much  was  that?  A.  One  hundred  eighty-six 
thousand  dollars. 
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'  Q.  And  the  next  previous  one?  A.  Well,  let’s  see. 

1  Q.  What  year?  I  don’t  care  what  month.  A.  Well,  I 
don’t  know.  I  have  always  got  two  or  three  of  them  on 
the  books. 

Q.  Competitive  jobs?  A.  Yes. 

Q.  I  thought  you  were  mostly  bidding  on  a  cost-plus 
basis?  A.  No,  it  is  pretty  generally  both  ways.  We  bid 
a  lot  of  jobs  competitively  and  we  have  plants  we  do  the 
bulk  of  their  work  for. 

Mr.  Brill:  I  think  that  is  all. 

510  The  Judge:  Anything  further  from  this  witness? 
Mr.  Winn:  That  is  all. 

The  Judge:  You  are  excused. 

(Witness  excused.) 

'  Mr.  Winn :  May  it  please  the  Court,  that  completes  the 
testimony  of  the  Respondent  insofar  as  it  relates  to  the 
merits  of  the  case. 

Mr.  Brill:  May  I  put  a  witness  on  in  rebuttal  for  a 
moment? 

Mr.  Winn :  Surely. 

Mr.  Brill:  May  I  put  a  witness  on? 

The  Judge:  Do  you — 

Mr.  Winn:  I  said,  that  completes  the  testimony  of  the 
Respondent  insofar  as  it  relates  to  the  merits,  but  I  want 
'  however  to  ask  that  the  hearing  be  adjourned  to  Washing¬ 
ton  for  a  mutually  convenient  time  at  which  time  testimony 
may  be  taken  on  the  constitutional  issue. 

The  Judge :  I  thought  that  was  already  understood. 

How  long  is  this  witness  going  to  be  on? 

Mr.  Brill:  I  will  take  two  minutes. 

The  Judge:  We  will  go  ahead  then. 

Whereupon  A.  I.  Wiik,  recalled  as  a  witness  in  rebuttal, 
for  and  on  behalf  of  the  Petitioner,  having  been  pre- 

511  viously  duly  sworn,  was  examined  and  testified  as 
follows: 

Direct  Examination 
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By  Mr.  Brill: 

Q.  Mr.  Wiik,  you  heard  the  testimony  of  Mr.  Barnes 
concerning  the  well  points?  A.  Yes. 

Q.  That  he  and  Urbin  took  them  out  to  area  E  to¬ 
gether — they  put  them  in  area  E,  rather?  A.  I  heard  that. 

Q.  You  heard  the  testimony  of  Mr.  King  on  that  sub¬ 
ject?  A.  Yes. 

Q.  Do  you  know  whether  there  were  any  well  points 
used  by  the  Ring  Construction  Corporation  at  Camp  Mc¬ 
Coy?  A.  There  were  no  well  points. 

Q.  Are  you  positive  about  that?  A.  Positive. 

Q.  They  weren’t  included  in  any  figures  you  used?  A. 
There  were  none  in  the  figures  I  used. 

Q.  Would  you  have  seen  any  if  they  were  there?  A.  I 
certainly  would  have. 

Q.  Did  you  see  any?  A.  I  did  not. 

Mr.  Brill:  That  is  all. 

Mr.  Winn:  No  questions. 

Mr.  Brill :  I  think  we  did  pretty  well  with  respect 
512  to  time. 

The  Judge :  The  Respondent  has  rested  with  the 
exception  of  the  constitutional  question  which  will  be  cov¬ 
ered  in  Washington. 

Mr.  Winn :  That  is  right. 

The  Judge:  And  with  the  exception  as  I  understand 
you,  that  you  hope  to  get  together  on  this  Wisconsin  tax 
matter. 

Mr.  Winn:  That  is  true. 

Mr.  Brill :  And  the  federal  taxes,  also. 

The  Judge:  Amd  the  federal  taxes.  I  didn’t  realize 
there  was  a  discrepancy  between  you  as  to  that.  Any  testi¬ 
mony  that  is  necessary  on  that  will  be  presented  in  Wash¬ 
ington? 

Mr.  Brill :  That  is  right. 

Mr.  Winn :  That  is  right 

The  Judge:  So  you  understand  each  other. 
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Mr.  Winn :  And  also  the  matter  of  checking  the  figures 
used  by  Mr.  Wiik  in  his  testimony  as  to  the  estimates  and 
actual  cost  of  various  items  which  will  be  checked. 

Mr.  Brill:  Exhibit  4. 

Mr.  Winn :  Exhibit  4,  yes. 

Mr.  Brill :  And  then  we  have  got  to — 

Mr.  Winn:  AJso,  as  to  exhibits  2  and  3.  They  were 
involved  in  that. 

Mr.  Brill:  You  can  have  them.  We  have  got  to 

513  agree  on  what  to  do  with  these  other  exhibits,  1,  2 
and  3,  borrowed  from  Judge  Joyce. 

The  Judge:  I  think  2  and  3  would  be  simple  enough, 
simply  furnish  certified  copies.  They  are  just  a  few  pages 
each,  are  they  not! 

Mr.  Brill :  Yes,  I  will  be  glad  to  have  the  counsel  take 
them — 

Mr.  Winn:  I  don’t  care  for  certified  copies.  If  you 
have  photostatic  copies  made  that  is  all  right  with  me  to 
substitute  them. 

Mr.  Brill :  I  will  undertake  to  do  that.  What  about  ex¬ 
hibit  1? 

The  Judge :  I  thought  you  made  a  suggestion  to  dispose 
of  that. 

Mr.  Winn:  I  will  be  glad  to  make  a  report  on  that 
at  the  hearing  in  Washington,  if  the  Court  please,  and  I 
haVe  no  objection  in  the  meantime  to  having  that  exhibit 
turned  over  to  Mr.  Jones — 

Mr.  Brill:  I  will  have  to  turn  it  back  to  Judge  Joyce.  I 
am  sure  I  can  get  it  again. 

The  Judge:  I  refuse  positively  to  take  that  instrument 
and  you  gentlemen  will,  in  the  nature  of  things — I  suppose 
you,  Mr.  Brill,  inasmuch  as  I  have  put  the  burden  on  you, 
in  the  nature  of  things  will  have  to  get  a  copy,  or  a  copy  of 
such  parts  as  is  satisfactory  to  both  of  you. 

514  Mr.  Brill:  That,  I  will  undertake  to  do. 

The  Judge:  Stipulate  and  eliminate  a  lot  of  that 
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bulk  if  you  can.  I  am  satisfied  that  probably  a  big  share 
of  that  can  be  eliminated. 

Mr.  Brill:  No  doubt  about  it.  It  won’t  be  more  than  a 
dozen  pages. 

Mr.  Winn:  There  is  more  than  one  dozen. 

The  Judge :  Let’s  suppose  there  are  two  or  three  dozen. 

Mr.  Winn:  That  is  about  right. 

The  Judge :  By  going  through  that  exhibit  and  stipulat¬ 
ing  the  material  parts  you  can  eliminate  a  major  portion 
of  it.  Don’t  expect  me  to  go  all  through  that. 

Mr.  Winn:  Your  Honor,  I  see  no  reason  why  we  can’t 
go  physically  through  it  and  take  out  the  parts  which  are 
immaterial  to  this  case  and  when  it  is  put  back  in  it  will 
be  considerably  shortened. 

The  Judge:  We  will  leave  that  for  Washington. 

Mr.  Winn:  As  to  Washington,  I  have  no  dates  between 
now  and  the  first  of  July,  and  I  am  perfectly  willing  to 
accommodate  myself  to  the  convenience  of  the  Court. 

Mr.  Brill :  I  think  the  first  of  July  would  be  all  right, 
if  the  Court  please. 

The  Judge:  It  really  makes  no  difference  to  me.  If  I 
am  in  Washington  I  would  as  leave  hear  you  one  day 
515  as  another,  but  I  have  this  docket  at  Milwaukee 
which  I  have  said  a  great  deal  about  here.  I  don’t 
know  how  long  that  is  going  to  take  and  I  suggest  this,  that 
after  I  get  to  Washington  I  will  cause  my  secretary  let  you 
gentlemen  what  days — what  time  I  will  be  there  for  the 
next  three  or  four  weeks,  we  will  say,  and  then  as  I  have 
already  said,  it  is  immaterial  to  me.  You  can  practically 
set  your  own  date  and  I  will  make  those  arrangements. 

Mr.  Winn :  That  is  all  right. 

Mr.  Brill:  That  is  all  right. 

Mr.  Winn:  You  fix  the  dates.  You  have  to  do  the 
travelling. 

Mr.  Brill:  I  want  to  thank  the  Court  and  Counsel  for 
the  consideration  they  have  shown  me. 
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I  am  informed  there  has  been  a  misunderstanding  on 
the  part  of  Mr.  Jackson  on  the  part  of  one  question  and 
I  would  like  to  be  able  to  put  him  back  for  one  question. 

The  Judge:  Is  he  still  here? 

Mr.  Brill:  Yes. 

The  Judge :  Put  him  back  on  the  stand. 

Mr.  Brill:  I  think  there  maybe  nothing  to  it,  but  I  am 
warned  there  may  be,  and  I  would  like  to  clear  it  up. 

Whereupon  A.  L.  Jackson,  previously  called  and 

516  sworn  as  a  witness  on  behalf  of  the  Respondent,  re¬ 
sumed  the  stand,  was  examined  and  testified  further 

as  follows: 

Cross-Examination  ( cont ’d) 

By  Mr.  Brill : 

Q.  Referring  to  your  statement  about  that  half-million 
dollar  profit  figure,  if  you  assumed  the  contract  price  was 
just  a  little  short  of  seven  million  dollars,  what  would  you 
say  that  figure  should  be?  A.  The  Judge.  What  figure? 

Mr.  Brill :  The  profit  figure  that  he  gave. 

A.  Well,  you  would  have  to  go  back  into  your  estimate 
and  see  what  was  added  into  that  for  a  profit.  That  is,  if 
you  had  started  out,  say,  you  had  a  cost  of  six  million  four 
hundred  thousand  or  six  million  three  hundred  thousand, 
and  you  added  ten  per  cent  to  it,  you  would  arrive  at  a  bid 
of  six  million  nine  hundred  thousand. 

Q.  Yes.  A.  That  is,  you  probably  would  have  figured 
it  on  that  basis  if  your  estimate  sheets  brought  you  to  six 
million  two  hundred  thousand — I  think  this  is  rather  gen¬ 
eral — you  would  add  ten  per  cent,  which  would  bring  you 
up— 

Q.  So,  under  those  circumstances  we  change  your  five 
hundred  thousand  dollars  probably  to  six  hundred  and 
twenty  thousand  dollars? 

Mr.  Winn:  I  object.  I  didn’t  ask  any  such  ques- 

517  tion  as  that. 

Mr.  Brill:  This  is  cross-examination. 
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Mr.  Winn:  But  it  isn’t  a  question  like  that.  You  are 
asking  him  if  he  changes  his  testimony  on  the  basis  of  the 
fact  that  he  had  a  bid  of  six  million  dollars. 

Mr.  Brill:  I  have  a  right  to  do  that. 

The  Judge:  Your  objection  is  overruled.  This  is  cross- 
examination. 

Mr.  Winn:  Yes,  your  Honor,  I  appreciate  that. 

Q.  Now,  if  the  cost  is  shown  on  the  bid,  as  you  said, 
was  six  million  two  hundred  thousand,  how  much  should  be 
added  for  profit,  five  hundred  thousand  or  some  other 
figure!  A.  If  I  was  preparing  that  bid  I  would  probably 
add  ten  per  cent  to  it. 

Q.  When  you  said  five  hundred  thousand  awhile  ago 
did  you  have  in  mind  the  cost  figure  on  the  bid  sheet  was  a 
half  a  million  dollars?  A.  That  was  what  was  given  me. 

Mr.  Winn:  I  don’t  think  you  should  say  that.  The  cost 
figure  wasn’t  a  half  million  dollars. 

Mr.  Brill :  Will  you  give  me  a  fair  chance.  This  is  cross- 
examination. 

Mr.  Winn :  I  am  only  trying  to  straighten  you  out.  You 
said  the  cost  was  half  a  million  dollars. 

Q.  When  you  said  the  profit  figure  should  be  half 
518  a  million  dollars  you  had  in  mind  the  cost  figure  on 
the  bid  sheet  was  five  million  dollars?  A.  On  that 
basis  I  have  worked  it  on  percentages,  not  dollars,  because 
I  don’t  know  your  dollars  involved  here. 

Q.  You  are  talking  about  your  ten  per  cent  of  the  cost 
as  shown  on  the  bid  sheet,  is  that  right?  A.  Assuming 
that  is  your  cost. 

Q.  Yes.  A.  Then  certainly  my  opinion — my  feeling 
would  be  you  are  entitled  to  ten  per  cent  of  it 

Mr.  Brill:  That  is  all. 

Redirect  Examination 
By  Mr.  Winn: 

Q.  Mr.  Jackson,  regardless  of  the  cost  shown  on  the  bid 
sheet,  have  you  changed  your  testimony  that  a  reasonable 
profit  on  a  job  under  these  circumstances  which  cost  slightly 


344 


less  than  five  million  dollars  would  be  five  hundred  thous¬ 
and?  A.  If  you  had  a  cost  on  a  job  of  five  million,  and 
you  made  five  hundred  thousand  dollars  on  it,  I  think  it 
would  be  very  equitable. 

Mr.  Winn :  That  is  all. 

The  Witness:  Now,  you  ask  me  how  I  would  bid  that 
job.  The  other  attorney  was  asking  me  how  I  would  bid 
that  job. 

Mr.  Brill :  I  think  we  understand. 

The  Judge :  I  think  so.  I  am  going  to  take  this 

519  gentleman’s  testimony  at  least  the  way  I  feel  now. 
On  re-reading,  I  might  come  to  a  different  conclu¬ 
sion,  but  my  state  of  mind  is  this  gentleman  says  ten  per 
cent  added  to  cost  would  be  about  fair,  whether  it  was  five 
million,  six  million,  or  seven  million ;  is  that  right? 

The  Witness:  Right. 

The  Judge:  Is  that  all,  gentlemen? 

Mr.  Brill:  I  was  going  to  ask  one  question. 

The  Judge :  All  right,  go  ahead. 

Recross  Examination 
By  Mr.  Brill: 

Q.  When  you  say  ten  per  cent  added  to  cost  you  mean  it 
is  fair  to  figure  that  in  the  beginning  or  fair  to  get  it  when 
you  are  through?  A.  It  is  fair  to  figure  it  in  the  begin¬ 
ning,  and  you  are  lucky  to  get  it  when  you  are  through. 
Now,  Mr.  Attorney,  that  is  it. 

Mr.  Brill:  All  right. 

The  Judge:  You  are  excused. 

(Witness  excused.) 

The  Judge:  I  think  we  have  all  the  understanding  we 
need  with  reference  to  Washington,  and  as  soon  as  possible 
I  will  let  you  know  when  I  will  be  in  Washington,  and  you 
are  going  to  ask  for  an  order  and  I  will  set  it  down  for 
hearing  at  that  time,  and  I  wish  you  to  take  into 

520  consideration  how  much  time  you  are  going  to  use. 
We  don’t  want  to  set  in  on  Friday  and  run  over  into 

Saturday  or  something  of  that  kind,  so  if  you  are  going  to 
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take  more  than  a  day  or  so  we  shouldn’t  have  to  do  it  on 
what  is  left.  As  a  matter  of  fact,  those  things  are  usually 
set  on  Wednesday.  That  should  give  you  plenty  of  time. 
Mr.  Brill:  I  think  so. 

The  Judge:  We  stand  adjourned  sine  die. 

(HEARING  CONCLUDED.) 
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of  the  city  of  BaMfelia  in  the  State  of  Bwntl 

hereinafter  called  the  contractor,  witneaseth  that  the  parties  hereto  do  mutually  agree  as  follows: 


Arncuc  1.  Statement  of  tcork. — The  contractor  shall  furnish  the  materials,  and  perform  the 
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Contract  No.  W-l 088-eng-l  638 
0.  I.  #108 

SCHEDULE  “A” 


Contract  No.  W-1088-eng-1638 
Dated  March  26,  1942 

ITEM  1: — Furnish  all  material  and  equipment  and  per¬ 
form  all  necessary  labor  for  the  construction  and 
completion  of  Buildings  and  Structures  in  Area 
(C)  indicated  on  drawing  numbered  21-100,  in¬ 
cluding  the  utilities  and  appurtenances  thereto,  at 
Camp  McCoy,  near  Sparta,  Wisconsin,  in  strict  ac¬ 
cordance  with  Specification  No.  DE-11,  revised 
February  14,  1942,  Addendum  No.  1  dated  Febru¬ 
ary  27,  1942,  Addendum  No.  2  dated  March  10, 

1942,  Addendum  No.  3  dated  March  18,  1942,  and 
Addendum  No.  4  dated  March  19,  1942,  thereto, 
the  schedules  inlcuded  and  the  drawings  mentioned 
therein,  for  the  sum  of  Three  Million,  Nine  Hun¬ 
dred  Eighty-Six  Thousand  Dollars  and  No  Cents _  $3,986,000.00 

including  the  sum  of  Four  hundred  seventy-five 
thousand  dollars  and  no  cents  ($475,000.00)  to 
cover  the  cost  of  items  allocated  by  the  Govern¬ 
ment  in  accordance  with  paragraph  SC-59  of  the 
“Special  Conditions”  of  Specification  DE-11. 


ITEM  2: — Furnish  all  material  and  equipment  and  per¬ 
form  all  necessary  labor  for  the  construction  and 
completion  of  Buildings  and  Structures  in  Area 
(E)  indicated  on  drawing  numbered  21-100,  in¬ 
cluding  the  utilities  and  appurtenances  thereto,  at 
Camp  McCoy,  near  Sparta,  Wisconsin,  in  strict  ac¬ 
cordance  with  Specification  No.  DE-11,  revised 
February  14,  1942,  Addendum  No.  1  dated  Febru¬ 
ary  27,  1942,  Addendum  No.  2  dated  March  10, 

1942,  Addendum  No.  3  dated  March  18,  1942,  and 
Addendum  No.  4  dated  March  19,  1942,  thereto, 
the  schedules  included  and  the  drawings  mentioned 
therein,  for  the  sum  of  Two  Million,  Six  Hundred 
Sixty-Four  Thousand  Two  Hundred  Eighty  Dol¬ 
lars  and  No  Cents -  $2,664,280.00 

including  the  sum  of  Two  hundred  seventy  thou¬ 
sand  dollars  and  no  cents  ($270,000.00)  to  cover 
the  cost  of  items  allocated  by  the  Government  in 
accordance  with  paragraph  SC-59  of  the  “Special 
Conditions”  of  Specification  DE-11. 


Total  Amount  of  Contract  .  $6,650,280.00 

(continued  on  next  page) 
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CoMtswst  No.  N  lot  m*  M3» 
O.Z.  AOS 


i 


! 


I 


annum  *>*  rmitii— <i 
(Atom  "C"  and  T) 


Flm  tamk 

•rsd  and  llstod  a a  follow  are  a  part  of  this  contract! 

Easjo. 

Sated 

Revision  and  data  thereof 

1-100 

9/26/41 

3rd  -  2/14/42 

1 

2- 

2/U/42 

lot  -  2/26/42 

i 

3- 

•• 

1st  -  ■ 

9- 

• 

2a*-  3/14/42 

10- 

■ 

1st  -  2/26/42 

13- 

V 

1st  -  • 

Ur- 

• 

1st  -  " 

17- 

18- 
19- 
21- 

22-100* 

m 

m 

m 

m 

2/23/42 

1st  -  2/27/42 

36-200 

2A4/42 

2nd  -  2/27/42 

3-400 

17- 

10/14/41 

10/6/41 

3rd  -  2/26/42 

1 

1 

! 

18- 

II 

1 

19- 

9/18/41  . 

i 

20- 

10/28/41 

I 

20-900 

21- 

20- 

29- 

»• 

33- 

2/14/42 

0 

V 

• 

• 

• 

• 

700-223 

3/25/41 

•A*  -  5/2/4I 

-3^1, 

0 

•A*  -  • 

1 

-231 

11/27/41 

"3»  -  5/6/41 

i 

-233 

5/5/37 

-236 

-237 

-310 

-310.1 

-310.2 

-3V3. 

5/5/37 

0 

0 

9/27/10 

3.  3. 

1  1  1 

K4 

•c*  -  1/27/41 

(soatlwd 

— * 

P**) 

7 

2-1 
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(0.X«#10t) 


SCHEDULE  mkm‘ 

(Arwu  *C"  ud  aE*) 


Wji  »o. 


TOO-111* 

-11X0 

•im 

-lSOO 

-1101 

-1101 


T/5/40 

T/I/40 


v  -  »AOi 

"l*  -  7/11/41 
•I*  -  2/16/41 
•0-  -  8/19/41 


t  - 

-C-  - 


•00-100 

-101 

-104 

•101 

•111 

-111 

-1X0 

-111 

-in 

-UT 

-111 

-114 

-111 

-141 

-141 

-141 

-14T 

-111 

-144 

•Iff 

-Ilf 

•111 

•lit 

•174 

•1T» 

-171 

-ITT 

-171 

-in 

•in 

-in 

-in 

-117 

•in 

•no 

•in 

•in 

•1M 

•in 

-nr 

-in 


6/4/41 

m 

7/U/41 

• 

4/19/41 

9 

1/11/41 

9 

4/49/41 

9 

•A*/«i 

7/90/41 


7A9/41 

1/5/41 

1/17/41 

0«/4i 

1/W41 


*/4/41 


(i—tl— t  cm  a«%  9*C«) 


•c*  -  10/90/41 
•b-  -  ■ 

•a*  -  9/94/41 
•a*  -  1/10/41 
•A*  •  10/1/41 

"A"  •  9/10/41 
"A*  -  l/M/41 


-A"  -  ' 

•8*  -  9/11/41 
•A*  •  1/4/41 
•A*  -  9/10/41 
-  10/U/41 

"I"  •  • 


“A*  -  10/17/41 

•d"  -  io/n/41 
•••  _  • 


•c*  -  1/1/41 
•l*  -  7/M/41 
•A*  -  4/11/41 
•A"  -  0/41 

•r  - 10/1/41 
•B*  -  10/17/41 
•a*  -  io/n/41 
■l*  - 11/4/41 

■a*  •  12/19/41 

■l»  -  • 


•a*  •  U/lo/41 

mtr  -  11/1/41 
•r  -  11/4/41 
•r  - 10041 

-  9/11/41 
•a*  -  i/lAi 
T  -  102/41 
•C*  •  0/41 


•f  •  U/ll/41 

•r  •  tAOi 

v  -  • 

•A-  •  9/99/41 

W 
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Contract  No.  W-1088-eng-1638 

(0.  I. 

#108) 

SCHEDULE  4 

‘A” — Continued 

(Areas  44C’ 

’  and  “E”) 

1 

Plan  No. 

Dated 

Revision  and  date  thereof 

800-205 

5/24/41 

“A” — 8/5/41 

-206 

99 

99 

-207 

99 

-208 

99 

“A”— 8/12/41 

-210 

ft 

“A”— 9/15/41 

-211 

ft 

44  B” — 9/26/41 

-212 

ft 

44  A” — 9/30/41 

-213 

ft 

“A”— 9/15/41 

-213.1 

10/11/41 

-217 

5/26/41 

“A”— 8/14/41 

-218 

ft 

99 

-219 

6/18/41 

44  A” — 8/4/41 

-220 

ft 

i 

-221 

ft 

-222 

8/26/41 

| 

-223 

ft 

-305 

5/20/41 

-306 

6/17/41 

“A”— 11/4/41 

-307 

99 

99 

-308 

99 

44  A” —  ” 

-312 

9/9/41 

“A”— 11/29/41 

-313 

99 

99 

-317 

9/11/41 

_  99 

-318 

99 

»> 

-319 

99 

44  A” —  ” 

-320 

99 

_  »» 

-443 

7/30/41 

44  B” — 8/30/41 

-444 

99 

iig»_  » 

-445 

99 

n 

-446 

99 

n 

-447 

99 

iign  »» 

-459 

5/23/41 

«A”— 8/4/41 

-460 

99 

44  A” — 8/12/41 

-479 

8/14/41 

| 

-480 

99 

-481 

99 

-482 

99 

-483 

99 

-484 

99 

1 

-500 

8/5/41 

“B” — 11/3/41 

-501 

99 

“B”— 12/12/41 

-502 

99 

“A”— 11/3/41 

-503 

99 

aAw—  ” 

-504 

99 

“A” —  ” 

(continued  on 

next  page) 
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(0.  X*  flM) 


V- 
•C*  Mri  V) 


9/9/41 


:*: : 
v  •  • 


i/lo/a 


Vto/41 

•Ao/ii 

l/U/41 

•AV41 


•yJo/41 

i&S 

.w 

gk 

V*l/41 


•/ta/4i. 


«•  mt  p«c*) 


•B* 

V 

•A* 

•a* 

•a* 

•a* 

Ml 

V 

■r 

•a* 

M 


Mk 

V 

V 
•A* 
•a* 

V 


4# 

■».• 

V 


U/lT/41 


l/lfl/tt 

i/lo/u 


ioA/41 

9/IB/41 


•/JO/41 


10/18/41 

•Ayu 

u/ls/u 


10/10/41 

10/1»/41 

8fiT 

9/12/41 


U/l/41 

UA8/41 

18/1/41 

ll/ll/il 


H 
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fefei 


no-uxn  9AVU 

-loot  • 


-loot 

-lOQLO 

-U29 


* 

4/1JA1 

V5/U 


/ 

•A*  -8/9/U 
•A"  -  • 


Hwln  MkM(  HfMO  Mai  Mniiy  lAf  1942,  flnt  nrldoa  dated 
faknwy  26,  1942  latafea  teai  oolr  to  ladlaoto  tho  work  white  la  to 
bo  —plated  wodar  tho  priorlUoa.  Blote  nmeber  20  dooa  not  portal* 
to  thia  aoteroot. - - - 
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•ad  not  fc-tknid  intha  spacificattena,  shall  be  of  like  affect  nUf  shown  or  mentioned  in  both,  In 

tin  matter  shell  he  hmnsiHatsTir  sntimlttiil 
Is  the  contracting  officer,  without  who—  decision  —id  discrepancy  shall  not  be  adjusted  by  tin  con¬ 
tractor,  base  only  at  his  own  risk  and  expense.  Tho  eeotraetiag  officer  shall  furnish  from  time  to 
time  such  detail  drawings  sad  other  information  as  be  may  nieiwry.  unless  otherwise 

provided  Upon  completion  of  the  contract  the  work  ahall  be  Mnnd  complete  tod  undamaged. 


The 


’  at  any  time,  by  a  written  order,  and  with- 
aad/or  specific  etions  of  thia  contract  and 
within  the  general  scope  thereof.  Tf  mrh  rtnufo  rinan  an  tnrroaao  nr  ihrmaao  in  the  amrrrmt  rim 
'  la  the  tfaaa  required  for  ita  performance,  aa  equitable  adjostznent  ahall  ba 
.  maA  eaatrerf  ehall  he  madMUil  hi  writing 

i  Haadaid  PeBaaa-ahaB« 

■tkadatiewMMatatfan.  Any  daim  for  adjustment 


.  10  days  from  the  data  the  chance  is  ordered:  Provided, 
r.  That  the  contracting  officer,  tf  ba  detarminae  that  the  fads  justify  each  action,  may  re* 
odoe  and  conaidsr,  and  with  tha  approval  of  the  bead  of  the  department  or  hie  dnly  anthoriaed  rep* 
,  adjust  any  such  daim  asserted  at  any  time  prior  to  the  data  of  final  settlement  of  tha 
If  tho  parties  fail  .to  agree  upon  tits  adjustment  to  be  made  the  dispats  shall  be  determined 
as  provided  hi  artide  IS  hereof.  But  aothb*  provided  in  thta  article  shall  ascuee  the  contractor 
with  the  prosecution  of  the 

4.  Changed  oourffflcae.  Should 

egress  of  the  work  subsurface  and/or  latent  conditions  at  the  site  materially  differing 
from  thorn  shown  on  the  drawings  or  indicated  in  tha  -r*-**"***"**^  or  unknown  conditions  of  an 


inhering  hi  work  of  tha  character  provided  for  in  the  plana  \ 
cents  - 

«i«n  thereupon  j— : 

eo  materially  differ  the  contract  ahall,  with  the  written ; 


die  attention  of  the 
before  they  are  disturbed.  The 
and  tf  he  finds  that  they  do 
of  the  head  of  the  department  or 
or  decrease  of  coat  and/or 


Arran  5.  Sotrot, — Except  he  otherwise  herein  provided,  no  charge  for  any  extra  work  or 
material  will  ba  allowed  unless  the  same  has  been  ordered  ha  writing  by  tha  oaiti  acting  officer  and 
tha  price  stated  in  such  order. 

Arran  C  Isgsdha  (a)  All  material  and  workamnahip  (tf  not  otherwise  rioaignotsri  by 
the  epedfleatioae)  shall  ba  mhject  to  inspection,  examination,  and  test  by  Government  inspectors  at 
any  and  all  thnaa  during  manufacture  and/or  construction  and  at  any  and  all  piacea  where  such 
and/or  cunatsucUun  too  carried  on.  Tha  Cnvaiument  shall jhava  the  rigjtt  to^rejeet 

wiooruy  comcud  tBd  mjiOMi  utmai  nail  M  aitiiraftotliy  npiacM  wxm  proper  imunii 
dmji  tbanfor,  and  tha  contractor  ehall  promptly  aegregate  and  rnaovw  tha  aanm  from 
An  pnmilam.  If  tha  rentrectnr  fafla  to  proceed  at  onoa  with  tha  regie  hot  wit  of  rejected  material 
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•  tiaall  furnish  pxwiptiy  withoct  additional  cham 

■dent  inspection  and  teat  that  msj 
ill  IbMpeetion  and  testa  by  tha  Government  dull  be  performed  In  i 
fdatajrthiwofL  gpadal,  foil  slae,  end  performance  taste  ehtll  be 
Tha  contractor  shall  ba  charged  with  any  additional  cost  of  inspection  whan 
— tsrisl  and  workmanship  Is  not  toady  at  the  time  inspection  is  rsgoasted  by  the  contractor. 

(«)  ghould  it  be  eonaidmsd  necessary  or  advisable  by  the  Governmental  any  time  before  final 
TnfrtTin  rrf  ttii  mtlre  irnrir  tn  mete  n  rramfnstlm  of  work  already  completed,  by  mooring  or 
tearing  out  same,  the  contractor  shall  on  rsqumt  promptly  furnish  all  neoeesazy  facilities,  labor. 
If  soch  neck  is  fooad  to  be  dsfoctivs  in  any  material  respect,  doe  to  fault  of  the 

1  the  expanses  of  sodh  examination  and  of  satis- 
I£  however,  such  work  is  foond  to  meet  the  requirements  of  the  contract. 
Involved  in  the  eeaminaticin  and  replamnwik  pins 
15  percent,  shall  be  allowed  the  contractor  and  he  titan,  in  addition,  if  completion  of  the  work  has 
been  delayed  thereby,  be  granted  a  suitable  eitenskm  of  time  on  aooouut  of  the  additional  work 


(d)  of  motscial  end  dnitiied  artid—  to  he  ineosposntsd  fa  **>•  «"*  •**» 

be  made  at  the  plans  of  production,  manufacture  or  shipment,  whenever  the  quantity  justifies  it, 
unless  othsrwise  stated  in  the  specifications;  and  aoeh  inspection  and  aeeeptanea,  tmleee  otherwise 
tiuted  in  the  spedficstiona,  shall  be  final,  except  as  regards  latent  defeda,  departures  from  spadfie 
requirements  of  tha  contract  and  the  specifications  and  drawings  made  a  part  thereof,  damage  or 
)oas  in  transit,  ftsnd,  or  such  gross  mistakes  as  amount  to  fraud.  Subject  to  the  requirements  con¬ 
tained  in  the  preceding  sentence,  tha  inspection  of  material  and  workmanship  for 
as  a  whole  or  in  part  tiiall  be  made  at  tha  site. 


An ikxm7.  Jfatsrlals  and  eeerfaadaehly.  Unless  otherwise  spcdfically  piovidad  for  tn  the  spec¬ 
ifications.  an  workmanship,  equipmsot,  materials,  and  articles  incorporated  in  the  work  coveted  by 
this  contract  are  to  be  of  the  best  grade  of  their  respective  kinds  for  the  purpose.  Where  equip¬ 
ment^  meter! ala,  or  articles  are  referred  to  in  the  «}w  IftretWta  u  “equal  to**  any  particular  standard, 
the  contracting  officer  shall  decide  the  qnmtion  of  equality.  The  «mtr*c«pr  shall  famish  to  the 
contracting  officer  for  Ue  approval  the  name  of  the  m«mf»d”rTr  of  machinery,  »i»«i  mad 

othar  aqujpnwnt  which  ha  cootwnplataa  incorporating  in  tha  work,  together  with 
opacities  and  other  pertinent  information.  When  mqnlmd  hy  «h»  or*hen  fa, 

jf  tiie  contracting  officer,  the  contractor  tiiaO  famish  the  contracting  officer  for  approval  fuH  infer- 
mation  concerning  the  materials  or  articles  which  he  contemplates  incorporating  in  the  work, 
flamptm  of  materials  shall  be  submitted  for  approval  when  so  directed.  Machinery,  equipment, 

materials,  and  aztidee  inetaOed  or  need  without  soch  approval  shall  be  *t  the  risk  of  sobeeqaeut  re- 

jection.  The  contracting  officer  may  require  the  contractor  to  dfami—  from  the  work  irodi  employee 
as  the  contracting  officer  dews  Incompetent  cartlw,  or  otherwise 


AznCLU  8.  akperbtisndsnse  by  contmotor. — The  contractor  «h«n  g tw  his  p-™— T  enperin- 

tsndenrs  to  ths  work  or  harem  fjomrwtmt  foreman  or  anparliit—MW^-  — jMmdtorr  to  the— »-y 

tier,  on  tbs  work  at  all  times  during  progress,  with  authority  to  act  for  him. 


>or  falls  to  prosecute  the  work,  or  any 
,  with  mdt  dOigenoe  as  wfll  insure  its  completion  within  the  time  apadfied  in 
artids  1,  or  any  sitsnsion  thareof.  or  fails  to  complete  said  work  within  such  time,  tha  Government 

,  by  written  notics  to  tha  contractor,  terminate  his  right  to  proceed  with  tha  work  or  such  part 

e  work  as  to  which  tfasre  has  beat  dday.  In  soch  event  tha  Government  may  over  the 
: me^ptqeecatotheaeme ^ completion, J>y  contract  or  othsrwise.  and  the  contractor  — *  Wa 

the  Government  may  take  poaamaion  cf  and 
work  mch  material^  appBancaa,  and  plant  as  may  baon  the  aiteef  tha  work 
If  the  Gommmmt  does  not  terminate  tha  tight  of  the  contractor  to  pn>- 

in  width  event  the  actual  damagse  for  the  delay  wfll 


CO 
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be  impossible  to  determine  and  in  lisa  thereof  the  omit  ref  tor  shell  pay  to  the  Government  ee  fixed, 
agreed,  and  liquidated  damages  for  each  calender  day  of  delay  until  the  work  ie  completed  or  accepted 
the  amount  aa  act  forth  in  the  specifications  or  accompanying  papers  and  the  contractor  and  his 
aunties  «>»»"  be  liable  for  the  amount  thereof:  Provided,  That  the  right  of  the  contractor  to  pro¬ 
ceed  shall  not  be  terminated  or  the  contractor  charged  with  liquidated  damages  because  of  any  delays 
in  the  completion  of  the  work  due  to  unforeseeable  causes  beyond  the  control  and  without  the  fault  or 
negligence  of  the  contractor,  including,  but  not  restricted  to,  acts  of  God,  or  of  the  public  enemy, 
acta  of  the  Government,  acts  of  another  contractor  in  the  performance  of  a  contract  with  the  Gov¬ 
ernment,  fires,  floods,  epidemics,  quarantine  restrictions,  strikes,  freight  embargoes,  and  unusually 
severe  weather  or  delays  of  subcontractors  due  to  such  causes,  if  the  contractor  shall  within  10  days 
from  the  beginning  of  any  such  delay  (unless  the  contracting  officer,  with  the  approval  of  the  bead 
of  the  department  or  his  duly  authorized  representative,  shall  grant  a  further  period  of  time  prior 
to  the  date  of  final  settlement  of  the  contract)  notify  the  contracting  officer  in  writing  of  the  causes 
of  delay,  who  shall  ascertain  the  facts  and  the  extent  of  the  delay  and  extend  the  time  for  complet¬ 
ing  the  work  when  in  his  judgment  the  findings  of  fact  justify  such  an  extension,  and  his  findings 
of  fact  thereon  shall  be  final  and  conclusive  on  the  parties  hereto,  subject  only  to  appeal,  within  SO 
days,  by  the  contractor  to  the  head  of  the  department  concerned  or  his  duly  authorized  representa¬ 
tive,  whose  decision  on  such  appeal  aa  to  the  facts  of  delay  and  the  extension  of  time  for  completing 
the  work  shall  be  final  and  conclusive  on  the  parties  hereto. 

ARTICLE  10.  Permit *  tad  core  of  work. — The  contractor  shall,  without  additional  expense  to  the 
Government,  obtain  all  required  licenses  and  permits  and  be  responsible  for  all  damages  to  persons 
or  property  that  occur  as  a  result  of  his  fault  or  negligence  in  connection  with  the  prosecution  of  the 
work,  and  shall  be  responsible  for  the  proper  care  and  protection  of  all  materials  delivered  and  work 
performed  until  completion  and  final  acceptance. 

Article  11.  Sig/U  bear  lorn  O*oe0im*o—oomtfam*m4iom— Convict  labor,  (a)  He  labenaja 

mechanic  doing  any  part  of  the  work  contemplated  by  this  contract,  in  the  employ  of  the  contractor 
or  any  subcontractor  contracting  for  any  part  of  said  work  contemplated,  shall  lie  rwywrtdor  per¬ 
mitted  to  work  more  than  eight  hours  in  any  one  calendar  day  upon  such  workjKfic  site  thereof, 
except  upon  the  condition  that  compensation  is  paid  to  such  laborer  or  mejhaffic in  accordance  with 
the  provisions  of  this  article.  The  wages  of  every  laborer  and  mechapic'em  ployed  by  the  contractor 
or  any  subcontractor  engaged  in  the  performance  of  this  contpetshall  be  computed  on  a  basic  day 
rate  of  eight  hours  per  day  and  work  in  excess  of  cightjjodfsper  day  is  permitted  only  upon  the 
condition  that  every  such  laborer  and  mechanic  shplHSccompenaated  for  all  hours  worked  in  excess 
of  eight  hours  per  day  at  not  less  than  one  sn^ptiC-half  times  the  basic  rate  of  pay.  For  each  viola¬ 
tion  of  the  requirements  of  this  article^pcnalty  of  five  dollars  shall  be  imposed  upon  the  contractor 
for  each  laborer  Or  mechanic  fope*€ry  calendar  day  in  which  such  employee  is  required  or  per¬ 
mitted  to  labor  more  thanejjfcrt'fiourm  upon  said  work  without  receiving  compensation  computed  in 
accordance  with  thiagstftJeTand  all  penalties  thus  imposed  shall  be  withheld  for  the  use  and  benefit 
of  the  CovernmaitTProz^ded.  That  this  stipulation  shall  be  subject  in  all  respects  to  the  exceptions 
and  provipetlsof  U.  S.  Code,  title 40, sections 321,  324,  32S,  and  326,  relating  to  hours  of  labor,  aa 
inppatinodified  by  the  provisions  of  section  303  of  Public  Act  No.  781, 76th  Congress,  approved  Sep- 
Kwbtr  1040.  relating  to  eempeow tien  for  overtime. 

(b)  The  contractor  shall  not  employ  any  person  undergoing  sentence  of  imprisonment  at  hard 
labor. 


Article  12.  Covenant  against  contingent  fee*. — The  contractor  warrants  that  he  has  not 
employed  any  person  to  solicit  or  secure  this  contract  upon  any  agreement  for  a  commission,  per¬ 
centage,  brokerage,  or  contingent  fed  Breach  of  this  warranty  shall  give  the  Government  the  right 
to  terminate  the  contract,  or.  in  its  discretion,  to  deduct  from  the  contract  price  or  consideration  the 
amount  of  each  commission,  percentage,  brokerage,  or  contingent  fees.  This  warranty  shall  not 

(5)  ItHM,  A 
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apply  to  payablo  by  contractors  upon  contracts  or  sales  secured  or  made  through  bona 

fide  mtoblished  commercial  or  selling  agencies  maintained  by  tbs  contractor  for  tbs  peipues  of 
securing  business. 

Article  18.  Other  contract*. — The  Government  may  award  other  contracts  for  additional  work, 
and  the  contractor  shall  fully  cooperate  with  such  other  contractors  and  carefully  fit  his  own  work 
to  that  provided  under  <*har  contracts  as  mar  be  directed  by  the  contracting  officer.  Tbs  contrac¬ 
tor  than  not  commit  or  permit  any  act  which  will  interfere  with  the  performance  of  work  by  say 
other  contractor. 

Aim  cl*  14.  Oficialenot  to  benefit , — No  Member  of  or  Delegate  to  Congress,  or  Resident  Com* 
mlssioncr,  be  to  any  share  or  part  of  this  contract  or  to  any  benefit  that  may  arise 

therefrom,  but  this  provision  shall  not  be  construed  to  extend  to  this  contract  if  made  with  a  corpo¬ 
ration  for  ita  general  benefit. 

Asti  CUE  15.  Deputes.— Except  as  otherwise  specifically  provided  in  this  contract,  all  disputes 
question*  of  fact  arising  under  this  contract  shall  be  decided  by  the  contracting  officer 
subject  to  written  appeal  by  the  contractor  within  30  days  to  the  head  of  the  department  concerned 
or  his  duly  authorized  representative,  whose  decision  shall  be  final  and  conclusive  upon  the  parties 
thereto.  In  the  meantime  the  contractor  shall  diligently  proceed  with  the  work  as  directed. 

Article  16.  Payments  to  contract  ore. — (a)  Unless  otherwise  provided  in  tbs  specifications, 
partial  payments  will  be  made  as  the  work  progresses  at  the  end  of  each  calendar  month,  or  as 
soon  thereafter  aa  practicable,  on  estimates  made  and  approved  by  the  contracting  officer.  In  pre¬ 
paring  the  material  delivered  on  the  site  and  preparatory  work  done  may  be  tahm  into 

(6)  In  making  each  partial  payments  there  shall  be  retained  10  percent  an  the 
amount  until  fin^l  completion  and  acceptance  of  all  work  covered  by  the  contract:  JVsridsd.  hew- 
ever.  That  the  contracting  officer,  at  any  time  after  60  percent  of  the  work  has  been  completed,  if 
he  finds  that  satisfactory  progress  is  being  made,  may  make  any  of  the  remaining  partial  payments 
in  full:  And  provided  further.  That  on  completion  and  acceptance  of  each  separate  buOding,  ves¬ 
sel,  public  work,  or  other  division  of  the  contract,  on  which  the  pries  is  stated  separately  m  the 
contract,  payment  may  be  made  in  foil,  including  retained  percentages  thereon,  lass  authorised 
deductions. 

(e)  All  material  and  work  covered  by  partial  payments  made  shall  thereupon  become  the  sols 
property  of  the  Government,  but  this  provision  shall  not  be  construed  as  relieving  the  contractor 
from  the  sole  responsibility  for  the  care  and  protection  of  materials  and  work  upon  which  payments 
have  been  made  or  the  restoration  of  any  damaged  work,  or  as  a  waiver  of  the  right  of  the  Gov¬ 
ernment  to  require  the  fulfillment  of  all  of  the  terms  of  the  contract. 

(d)  Upon  completion  and  acceptance  of  all  work  required  hereunder,  the  amount  due  the  coo- 
tractor  under  this  contract  will  be  paid  upon  the  presentation  of  a  properly  executed  and  duly  certi¬ 
fied  voucher  therefor,  after  the  contractor  shall  have  famished  the  Government  with  a  release,  if 
required,  of  all  claims  against  the  Government  arising  under  and  by  virtue  of  this  contract,  other 
th«n  mch  claims,  if  any,  as  may  be  specifically  excepted  by  the  contractor  from  the  operation  of  tits 
release  in  stated  amounts  to  be  set  forth  therein. 

ARTICLE  17.  Rate  of  koocs. — (In  accordance  with  the  act  of  August  30, 1935, 49  Stat  1011,  as 
amended  by  the  act  of  June  15, 1940.  Public,  No.  638, 76th  Congress  (U.  S.  Code,  title  40,  sees.  276a 
and  276a-l ) ,  this  article  shall  apply  if  the  contract  is  in  excess  of  32.000  in  amount  and  is  for  ths 
construction,  alteration,  and/or  repair,  including  painting  and  decorating,  of  a  public  buOding  or 
public  work  within  the  geographical  limits  of  the  States  of  the  Union,  the  Territory  of  the 

Territory  of  Hawaii,  or  the  District  of  Columbia.) 

(a)  The  contractor  or  his  subcontractor  shall  pay  aH  mechanics  and  laborers  employed  dbectif 

upon  ths  site  of  the  work,  unconditionally  and  not  less  often  then  once  s  week,  and  withoot  aubee- 

(•>  ,  M 
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.  qnent  dsdoctico  or  rabete  oo  say  aoootmt.  the  fall  ammarta  accraed  at  Ha a  of  payment, 
at  wags  rata*  not  lam  than  thoae  atatad  ia  tha  specifications,  ragardlaas  of  any  contractual  lalatios- 
•hip  which  may  ba  alleged  to  eoriat  between  tb4oootractor  or  aahcnn  tractor  and  mch  laborers  and 
mechanic*:  aeala  of  tum  to  ba  Ji»ii  ba  irttrl  by  tha  contractor  Is  a  prominent  and 

aaaQy  aocaaeibla  place  at  tha  aita  of  tha  work.  The  contracting  officer  aball  have  tba  right  to  with' 
hold  from  tba  contractor  ao  modi  of  accroed  payments  aa  may  ba  conaidarad  naoaaaaiy  fay  tha  oo» 
tractiny  officer  to  pay  to  laborara  and  machaaica  employed  by  tha  contractor  or  any  subcontractor  os 
tbs  work  tba  difference  batween  tha  rates  of  wagae  required  by  tba  contract  to  ba  paid  laborers  and 
marhanica  on  tits  work  and  tha  rataa  of  wages  received  fay  andi  laborara  and  martian  tea  and  not 
refunded  to  tha  contractor,  f*«***«**"»«  or  thair  agents. 


(6)  In  tha  arant  it  ia  found  by  tba  contracting  officer  that  any  laborer  or  machantc  employed 
fay  tba  contractor  or  any  subcontractor  directly  on  tha  atta  of  tha  work  covered  by  tha  contra*  has 
baan  or  is  being  paid  a  rata  of  wages  lass  than  tha  rata  of  eragee  required  by  tha  contract  to  bo  paid 
as  afaraaald,  tha  Government  may,  by  written  notice  to  tba  contractor,  terminate  his  right  to  pro¬ 
ceed  with  the  work  or  snch  part  of  the  work  as  tp  which  then  baa  bean  s  failure  to  pay  said  required 
wagaa  and  pmesmta  tha  work  to  completion  fay  contract  or  otherwise,  and  tha  contractor  and  Ms 
anraUaa  shall  ba  liable  to  .tha  Government  fqr  any  cxcaaa  coats  occaaioned  the  Government  thereby. 


materials,  and  supplies  aa  have  been  mined  or  produced  in  the  United  States,  and  only  aoch 


Hally  all  tnm  artidoa,  material*  or snppHes  mined,  prodocad,  or manofhctnred,  as  tha< 


In  tha  United 


Hull  not  apply  to  aneh  artidea,  materials. 


.  aa  are  not  mined,  prodocad.  or  manufactured.  aa  tha  case  may  be.  in  tha  Pnitad  Stat 
and  raaaonably  available  commercial  quantities  and  of  *  satisfactory  quality,  or  to  i 


■Vi  *  1  •  I  4 * •  T- 


of  titla  m,  aaetion  8,  of  tha  act  of  March  8, 1988, 47  Btat  1630  (U.S.  Coda,  title  41, 


charge  at  the  site,  shall  mail  to  the  Federal  agency  having  control  of  the  project,  within 
the  payment  of  each  and  every  waaUy  pay  ml,  as  affidavit  In  tha  fans 
iaaoad  jointly  by  the  Secretary  of  the  Treasory  and  the  Secretary  of  the 
■ary*.  1968,  or  any  modification  thereof  pqnnant  to  tha  act  of  Jane  IS,  4S  Stat 
Coda,  titla  40,  sees.  278b  asd  276c),  swocs  to  by  tha  officer  or 


(U.& 


Npaj^^AaJbaiaafeebrar^^  ^ma^iTdaarAaakaaai 


u  l ) i'll  iitliiiH  ti'ilniiiii  iniirlle!  n 


the  ftctaaat  forth  In  tha  affidavit  respecting  the  payment  of 


its  prsaidant  or  s vice  president;  in  one  the  contractor  la  a partnership ssth ai 
executed  by  one  of  the  partners.  A  similar  affidavit  shall  be  filed  immediately  in  the 
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(I)  Till  ssmtoestoe  shall  ohm  appsapeiatapeaSMSiaas te  ha  mastoid  in  all  iMheealaas>>  wli>in| 
«deAhia»mnals4ne— eea-fa»UUhMmt  sf  liiJUMWMiti  sf  this  sstiels, 

Axtxclx  20.  Additional  security. — Should  any  surety  upon  the  bond  for  the  performance  of  this 
contract  become  unacceptable  to  the  Government,  or  if  any  such  surety  shall  fail  to  furnish  reports 
as  to  his  financial  condition  from  time  to  time  as  requested  by  the  Government,  the  contractor  must 
prompter  furnish  such  additional  security  as  may  be  required  from  time  to  time  to  protect  the  inter¬ 
est*  of  the  Government  and  of  persona  supplying  labor  or  materials  in  the  prosecution  of  the  work 
contemplated  by  the  contract 


A*ticlx  21.  Dtjuutiotu. — (a)  The  torn  “head  of  the  department”  aa  used  herein  shall  mean 
the  heed  or  any  assistant  head  of  the  executive  department  or  independent  establishment  involved, 
*“d  the  term  “his  duly  authorised  representative"  shall  mean  any  person  authorised  to  act  for  him 
other  than  the  contracting  officer. 

(&)-  The  term^Vontracting  officer'*  aa  need  hereto  shall  include  his  duly  appointed  successor  or 
hia  authorised  representative. 


22.  Alteration*. — The  following  changes  were  made  in  this  contract  before  it  was 

eta d  the  third  sentence,  namely  the  following  language*  "Ho 
change  involving  aa  estimated  increase  or  decrease  of  more  than  Five  Hundred 
Dollars  shall  be  ordered  unless  approved  in  writing  by  the  head  of  the  depart* 
at  or  hia  duly  authorised  represent**!'—  J»  __ 


ARTICLE 


>.  Delay»*nsmages.— (1)  Insert  "under  this  Article"  after  the  words 
that  tha  right  of  the  oontraotor  to  prooeed  shall  not  be  terminated” 
and,  (2)  insert  "(including,  but  not  reatrieted  to  any  preference,  priority  or 
allocation  order)”  following  the  words  "acts  of  the  Government"  in  the  seme 


ARTICLE  11*  Elrhtjhour-law .  — S ubpa ragraph  (a)  deleted  and  revision  substituted 
thmeafor  on  Page  5a,  edied  to  and  mad#  port  of  this  contrsot.  __________ 


ARTICLE  19*  Home  ohatm.— Delated  and  revision  substituted  therefor  on  Pago  8n, 
added  to  and  "of  this  oontreet. _ 


AlTZCLE  23*  Patents  .—Added  on  Page  8b  and  made  part  horeof « 


ARTICLE  21*.  ieelgrment  of  Claims.— Added  on  Pegs  8b  end  made  pert  horeof. 
ARTXCIZ  25.  Safety  and  Health  Requirements .--Added  on  Pegs  8b  end  ntde  part 


ARTICLE  26.  lotloe  by  Pi  re  to  Oovcnmsnt  Consignees.— Addod  on  Page  8c  end 
amde  pert  *«— - 

ARTICLE  27*  Aatl-dlanrimiaatlon.— Added  on  Prge  8c  end  mndo  part  hereof. 

A1TXCLZ  28*  Termination  for  Convenience  of  tho  Govonmont.— Addod  on  Pages 
8e,  Ad,  end  6e  amJ  —do  pert  h«maf.  ~  _ 

ARTICLE  29*  Damage  Due  to  Enemy  Oporatlons.-- Added  on  Pago  8c  r.nd  node  part 


Rates.— Added  on  Page  8a  aad  made  part  haroof , 


Attpxjt  30. 

ARTICLE  31.  Accident  Prevention®-.’ <lded  <•*.  j-p  ■*  <  f 


•  ri'i<!'v  •  r~.  **. 
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ATglCUS  II «  Elrht-hour  law.— Ho  laborer  or  meohanlc  doing 
any  part  of  the  work  aontcopiatod  by  this  contraot,  in  the  employ 
of  the  oontraotor  or  any  subcontractor  contracting  for  any  part  of 
said  work  eoatecplated,  shall  be  required  or  permitted  to  work  more 
than  0  hours  in  any  one  oalendar  day  upon  suoh  work  at  the  site 
thereof,  except  upon  the  condition  that  compensation  is  paid  to 
suoh  laborer  or  mechanic  in  aoeordanoe  with  the  provisions  of  this 
article.  The  woges  of  every  laborer  and  mechanic  employed  by  the 
oontraotor  or  any  subcontractor  engaged  in  the  performs noe  of  this 
oontruot  shall  be  oomputed  on  a  basic  day  rote  of  8  hours  per  day 
and  work  in  excoss  of  8  hours  per  day  is  permitted  only  upon  the 
condition  that  evory  suoh  laboror  and  mechanic  shall  be  oompensated 
for  all  hours  workod  in  excess  of  8  hours  per  day  at  not  less  than 
one  and  one-half  times  the  basio  rate  of  pay.  For  eeoh  violation 
of  the  requirements  of  this  crtiole  a  penalty  of  ;,5  shall  be  imposed 
upon  the  contractor  for  ouch  laborer  or  moohanio  for  evory  oalendar 
day  in  whloh  such  eoployoe  is  required  or  permitted  to  labor  more 
than  8  hours  upon  said  work  without  receiving  compensation  oomputed 
in  aoeordanoe  with  this  artlole.  and  all  penalties  thus  imposed 
shall  be  withhold  for  the  use  and  benefit  of  the  Government i 
Provided |  that  this  stipulation  shall  be  subjeot  in  all  respoots 
to  the  exceptions  and  provisions  of  U.S.  Codo,  title  1*0,  seotlom 
J21.  521*.  525  and  32b,  relating  to  hours  of  labor,  as  in  part 
modified  by  the  provisions  of  seotlon  5(b)  of  Publlo  Act  Ho.  671, 
76th  Congress,  approved  Juno  28,  191*0,  and  Sootlon  303  of  Publlo 
Aot  Ho.  781,  76th  Congress,  approved  September  9,  I9I4O,  relating 
to  compensation  for  overtime. 

ARXXCIS  19.  Nonrebate  (a)»  The  oontraotor  shall  furnish  to 
the  Government  representative  in  charge  at  tho  site  of  the  work 
ooverod  by  this  oontruot,  or  if  mo  Government  representative  is  in 
charge  at  tho  olto,  shall  mall  to  tho  Fudornl  Agenoy 
for  tho  work,  within  7  days  oftor  tho  regular  payment  date  of  eeoh 
and  every  weokly  payroll,  an  offidtvlt  in  tho  form  prosorlbed  by 
regulations  Issued  by  the  Secretary  of  Imbor  and  published  in  the 
Poderal  Rogistor  of  lfcroh  1.  I9I4I,  6  P.8.  1211,  or  asy  modification 
thoroof  pursuant  to  tho  sot  of  Juno  13.  1931*.  IsB  Stat.  9i*8  (U.  8. 
Codo  tltlo  1*0.  seetlons  276  b  and  o)  ,  sworn  to  by  tho  oontraotor 
or  tho  soboontmotor  oonoornod  o r'oy  tho  authorised  offloor  or 
employe#  of  tho  oontraotor  or  swboontraotor  supervising  suoh  pay¬ 
ment,  to  the  offset  that  each  end  every  person  employed  on  tho  stork 
has  boon  paid  in  fall  the  weekly  wagoe  shown  on  tho  payroll  ooverod 
by  the  affidavit)  that  no  rebates  have  boon  or  will  bo  made  either 
directly,  or  lndiroetly  to  or  on  bohnlf  of  the  oontraotor  or  nosh 
auboont raster  from  tho  foil  weekly  wages  earned  as  sot  out  on  suoh 
payroll)  and  that  no  rt adoptions,  other  than  permissible  deductions 
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AlfflCXC  19*  Voaerebtte  (*)  anntlMsd 

as  defined  in  tbs  Mid  regulations  purnut  td  Mid  not  of.  June  13*  193k, 
tad  u  deserlbed  in  mid  affidavit,  ban  beta  or  will  bo  nods,  oltbor 
directly  or  indirectly,  fron  tbo  full  weekly  wges  earned  to  sot  out  an 
sueh  pavroll. 

(b)  ike  o  act  motor  shall  comply  with  ell  applicable  requirement  of 
tbo  st id  regulations  of  tbs  Soo rotary  of  labor  udor  the  tot  of  Juno  13, 
195U,  raid  tbo  requirements  of  this  ertielo  of  tbs  eontrsot  shell  bo  subject 
to  til  applicable  provisions  of  snob  regulations. 

(o)  Tbo  oontraetor  shall  otnso  tppropritto  provisions  to  bo  inserted 
in  til  subcontracts  rolctlng  to  this  work  to  insure  fulfillment  of  the 
requirements  of  this  crtiole. 

ARTICLE  23.  Patents. --Thp  oontraetor  shall  hold  and  save  tbo  Oovornaont, 
its  of floors,  agents ,  servants  and  onployoos,  harmless  fren  liability  of 
any  nature  or  kind,  including  costs  end  expenses  for  or  on  i.ocount  of  any 
patented  or  unpetozxtod  invention,  ertielo,  or  appliaaoo  nanufeotured  or 
used  in  the  performance  of  this  eontreet,  *" 

ARTICLE  2U.  Assignment  of  Clr.ig»a,— (e)  Any  r.ssignaont  shell  cover  all 
Amounts  peyeblo  undor  this  contract  end  not  already  paid  and  shell  not  bo 
node  to  sore  than  one  party,  except  that  any  such  assignment  ar.y  bo  nade 
to  coo  party  as  r.gont  or  trustoo  for  two  or  more  parties  participating  in 
such  financing. 

(b)  Any  claim  undor  this  oontraot  vhioh  mr.y  bo  assigned  may  bo 
subjoet  to  further  assignment  to  a  bank,  trust  oonpany,  or  other  financing 
institution,  including  cny  Federal  loading  agonoy,  and  to  similar  further 
assignments  provided  that  any  suoh  assignoo  shall  file  writton  aotlec  of 
the  further  assignment  togothor  with  a  truo  oopy  of  the  instrument  of 
furthor  assignment  with  the  oontraotor  end  also  as  providod  in  proviso  k 
of  soot  ion  1  of  tho  Assignment  of  Claims  Aot  of  I9I1O,  (Publio  Vo.  811, 

76th  Congress)  in  rospoot  of  original  assignment. 

(e)  Vo  assignoo  shall  dlvulgo  ray  information  oonoorning  the  oontraot, 
or  oontainod  therein,  oxo opt  to  those  persons  nooosstrily  ooaoornod  with 
tho  transaction. 

(d)  Payments  to  cm  assignoo  of  any  claim  arising  undor  this  oontraot 
•hall  not  bo  subjoot  to  roduotlon  or  set-off  for  any  indebtedness  of  tho 
assignor  to  tho  United  States  arising  independently  of  this  oontraot. 


ABTXCZZ  25*  Sr-foty  rnd  health  Requirements,— "In  the  performrnse  of 
this  oontraot  tho  oontraetor  will  ooply  with  all  pertinent  provisions 
Of  the  • SAFETY  HEQUXKBBSTS  FOR  OOCAVATIOV,  BUZLOIVS  AVD  COVSTBDCTXOV*  , 
approved  by  tho  Chief  of  Engineers,  Uooember  16,  19bl,  and  mill  furnish 
and  ocuso  to  bo  used  such  additional  safeguards,  safety  devices  and 
protective  equipment  as  the  oootraotiag  offloor  may  determine  to  bo 
reasonably  aoeosoary  to  protect  tho  life  and  hoalth  of  Its  ceployoss. 

Tho  Centmetor  mill  maintain  an  aocumto  rooord  of,  and  will  report  to 
tho  Contraoting  Officer,  all  aeeidont*  arising  out  of,  and  in  tho  oourso 
of  employment  on  mark  undor  this  oontraot  resulting  la  doath,  ooeupatleanl 
dlsoaso,  or  injury  requiring  nodical  attention  or  causing  loss  of  time  from 
mark*  nothing  la  this  article  shall  be  censtruod  to  relieve  tho  Contractor 


from  eqtpllanoo  with  applicable  State  and  Leer  1  Safety.  Health  rad 
Sanitation  lew.* 
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ARTICLE  26.  Motloc  by  Wire  tL 
with  any  shiuncnt  honuodar  of  qm  Mrmt  or  eqmV 
to  any  unit  or  offioor  of  the  Uhr  Departnent,  the  shipper,'  at"th*  tins , 
aqulfant  is  ord«rod  for  loading  for  roll,  notor  or  inter  trunport,  will 
••ad  consignee  aotleo  thanof  by  prepaid  telegraph  or  tolstyps,  including 
date,  rout*,  also,  and  brlof  gasanl  d*aorlptlon  of  shipment.  This  pro¬ 
vision  is  not  to  bo  substituted  for  any  other  requlreasnt.  such  as  Bailing 
bills  of  lading.” 


ARTICLE  27.  Antl-dleorinlnetlon. — <r.)  The  oontraotor,  in  performing  the 
work  required  by  this  oontraot,  shall  not  disoriainate  against  any  workor  be- 
eause  of  reoo,  orood,  oolor  or  national  origin. 

(b)  The  Costraotor  agrees  that  the  provision*  of  paragraph  (a)  above 
will  also  be  inserted  in  all  of  his  suboontroots.  For  the  purpose  of  this 
crtiele  a  subeontraet  is  defined  as  any  eontrsot  onto rod  into  by  the  con¬ 
tractor  with  ray 'individual,  partnership,  association,  corporation,  estate, 
or  trust,  or  othor  business  ontorpriso  or  legal  ontity,  which  Involves 
po rf oiwanoo,  wholly  or  in  part  at  tho  site  of  the  work  of  sosw  part  of  the 
work  to  bo  performed  undor  this  oontraot . 

ARTICLE  26,  Tomlnatlon  for  Convonlonee  of  the  Covornpont.— (a)  Tho 
government  nay  tornlnatc  this  oontraot  in  wholo  or  in  part  at  any  -tim  by 
a  notloa'Th  writing  free  the  Contracting  Offloo  to  tho  Contractor,  spee- 
ifyinr.  tho  date  upon  which  sash  termination  shall  boo  one  offootlvo  and  tho 
extent  to  whioh  tho  porfoimonee  of  suoh  oontraot  shall  bo  toralnatcd.  Tor- 
nination  shall  bo  offootlve  upon  tho  date  end  to  tho  extent  spoolflod  in  sold 
notice. 

(b)  Upon  rcooipt  of  the  notice  of  teminatlon,  tho  Contractor  shall, 
except  insofar  as  the  aotleo  direots  otherwise  with  rospoot  to  this  con¬ 
tract,  or  in  the  ovoat  of  partial  toraination,  with  rospoot  to  tho  part 
thereof  oovorod  by  tho. 'notice* 

(1)  Discontinue  all  work  and  tho  placing  of  all  orders  for 
materials  end  facilities  otherwise  rofuired  for  the  porforaanoo  thoroof 

(2)  Canoe L  all  existing  orders  sad  subcontracts  to  the  extent  sash 
orders  and  suboontroots  arc  chargeable  to  tho  porforaanoo  thereof} 

(3)  Transfer  to  tho  Ooveranant,  la  ceeordoaoe  with  tho  directions 
of  the  Contracting  Offioor,  all  materials,  supplios,  work  in  process, 
ft*  ill  tics,  oquipssont,  aaehiaory  or  tools  ooquirod  by  tho  Costraotor  in 
eoenootion  with  tho  porforwaaoo  thereof,  cad  all  plans,  drawings, 
working  drawings,  skotohos,  spooifloatioas  cad  iaforactloa  for  use  in 
eoaaootioa  thorowithi  provided,  that  the  Contras  tor  any  retain  any  suoh 
e^lpnant,  aaohinery  and  tools  if  ho  so  o loots,  cad  will  forego 
rolaburaenont  thoreonj 

(i«)  fake  suoh  action  as  any  be  necessary  to  soewro  to  the  Oovora- 
asnt  tho  b>mefits  of  «y  rights  rosr.iaiag  in  tho  Contractor  sader  orders 
or  suboontroots  ohcrgocblo  thoreto  to  the  oxtant  that  suoh  orders  or 
subcontracts  are  so  ehorgeabloi 

(5)  Tkke  such  action  as  the  Contracting  Officer  any  proscribe  for 
-  tfro  protection  cad  preservation  of  all  property  la  tho  possession  or 
control  of  tho  Contractor,  title  to  *doh  is  transferable  to  tfc> 
Osvnmsnt  wader  the  provisions  of  this  article* 


portion  of  this  contract,  the 
portions  as  aro  not  total artod 
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IHICII  SB.  Iwiimtlaa  for  otulbax  if  Bw  Qtwera— gt.-« Ccmfd 
(•)  Opom  ecmpllanoe  by  the  contractor  wiW  ^Le  above  provisions  of  tkii 
article  nd  subjeet  to  deduotlons  for  peyiecnta  previously  aado,  the  Oov 
orwint  shall  owpwitto  tho  oontraotor  as  follows i 

(1)  By  reimbursing  tho  oontraotor  for  all  actual  expenditures 
oortlflod  by  tho  Contracting  Offloor  a*  haring  boon  node  with  roopoot 
to  this  o  oat  root,  including  ozpondituroo  aado  In  eoenootion  with  any 
portions  of  tho  contract  *iieh  nay  have  boon  eonplotod  prior  to  tor- 
■1  nation,  as  wall  as  ozpondituroo  n*do  ef  tar  t« mi nation  in  oonrletlng 
thoao  ocrtions  of  tho  oontract  which  tho  oontraotor  nay  haro  boon 
roquirod  by  tho  notieo  of  tomlnatlon  c  cap  la  to ; 

(2)  Qy  reimbursing  tho  oontraotor  for  all  expenditures  aado  with 
tho  prior  writton  approval  of  tho  Contracting  Officer  in  settling  or 
discharging  any  outstanding  oontraotual  obligations  or  cornitaents 
incurred  or  entered  into  by  tho  oontraotor  with  respect  to  this  con-' 
tract) 

(3)  By  paying  tho  Contractor,  as  a  profit  on  his  contract.  Insofar 
as  a  profit  is  realised  hereunder,  an  amount  to  bo  conputod  by  the 
Contracting  Officer  in  tho  fol lowing  manners 

(A)  Lstiaete  the  profit  which  would  have  boon  realised  on  this 
contract  if  the  contract  had  boon  completed  and  labor  and  nat-.rial 
costs  prevailing  at  tho  date  of  termination  had  rermlnod  in  cl'feet. 

(B)  Estimate,  from  a  eonsicorution  of  all  relevant  factors, 
the  percentage  of  completion  of  the  oontract  including  any  work 
performed  after  termination.  In  estimating  the  y.  rcentage  of 
completion,  tho  Contracting  Wficcr  shall  estimate  the  percentage 
of  the  total  work  required  by  tho  contract  which  the  work  actual  ]y 
accomplished  represents. 

(C)  Multiply  the  profit  determined  under  (A)  by  the  percentage 
determined  under  (9).  The  product  is  the  mount  to  be  paid  the 
Contractor  as  profit. 

(d)  Subject  to  the  apnr  .val  of  the  Contracting  Officer,  the  SovwrnaLnt 
shall  reimburse  the  contractor  for  s-xpenditur*  s  made  and  costs  incurred 
after  tho  date  of  termination  fer  the  protection  of  Government  property  and 
for  such  other  expenditures  end  costs  as  may  be  n«ce'ss»ry  in  connection  with 
the  settle  ment  of  this  contract. 

(e)  The  obliration  of  the  Oov«.rm-.nt  to  nak~  any  of  the  payments  re¬ 
quired  by  this  Article  snail  be  subject  to  any  unsettled  claim  for  labor  or 
material  and  to  any  claim  trhich  the  Government  may  huv«  against  the 
contractor  under  or  in  connection  with  this  contract,  and  payments  under  this 
Article  sht-ll  be  subject  to  reasonable  deductions  by  the  Contracting  Officer 
on  account  of  d<  fects  in  materials  or  worlanonship. 

(f)  Tho  sum  of  all  amounts  payable  under  this  /rtiele,  plus  the  sum  of 
all  amounts  previously  paid  uncer  this  contract,  shall  not  exceed  the  total 
contract  price,  adjusted  in  the  event  that  this  contract  contains  an 
article  providing  for  price  adjustment,  on  the  besls  of  the  estimate  of 
the  Contracting  officer,  to  the  extent  which  would  have  been  required  bv 
such  article  if  this  contract  had  been  conpleted  and  labor  and  materials 
costs  prevailin’  at  the  date  of  termination  had  remained  in  effect. 

(g)  bhould  the  above  provisions  of  this  /Xticle  not  result  in  payment 
to  the  Contractor  of  at  least  .100,  then  that  amount  shall  be  paid  to  the 
Contractor  in  lieu  of  any  and  all  payments  hereinbefore  provided  for  in 
this  /rtiele. 


(Sd) 
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/JITICLE  28.  Termination  for  oonvsnisnce  of  tho  Government— continued. 

(h)  Any  disputes  aristas  out  of  termination  under  this  Artiole  shall 
be  decided  in  aooordanoe  with  the  procedure  prescribed  in  Article  28  of 
this  o on tract. 

(i)  Upon  the  making  of  the  payments  oalled  for  by  this  Artiole.  all 
oblisations  of  the  Government  to  suke  further  payments  or  to  oarry  out  other 
undertakings  hereunder  shall  oease  forthwith  and  forever,  exoept  that  all 
rights  and  obligations  of  the  respeotive  parties  under  the  Artioles.  if  axqr. 
of  this  contract  applieable  to  patent  infringements  and  reproduction  rights 
shall  remain  in  full  foroe  and  effect. 

ARTICLE  29.  Damage  due  to  enemy  operations. — It  is  expressly  understood 
and  agreed  that  the  contractor  shall  not  be  liable  for  damage  to  or  destruo* 
tion  of  the  work  or  any  part  of  the  work  oovered  by  this  contraot  resulting 
from  enemy  operations.  In  tho  event  the  work  covered  by  this  oontraot  is 
damaged  due  to  enemy  operations,  the  contractor  shall,  if  so  ordered  by  the 
Contracting  Officer,  repair  such  damage  under  a  change  order  stipulating  the 
additional  sum  to  bo  added  to  the  oentraet  price  and  the  additional  time  for 
performance.  In  the  event  the  work  eovorod  by  this  contract  is  destroyed  or 
damaged  due  to  enemy  operations  and  the  Government  determines  not  to  replace 
or  repair  such  work,  the  oontraotor  shall  be  paid  all  costs  reasonably  in¬ 
curred  in  connootion  with  the  prosecution  of  the  work. 

ARTICLE  SO.  overtime  Rates. — The  Contractor  will  prosecute  the  work 
in  accordance  with  the  following  conditions  and  will  include  the  sano  pro¬ 
visions  in  all  subcontracts  entered  into  by  him:  Overtime  rates,  whero  a 
single  shift  is  workod,  eight  hours  of  continuous  employment  cxcopt  for 
lunch  periods,  shall  constitute  a  ray's  work  beginning  on  Uondey  and  through 
Friday  of  each  week.  VJhcn  work  is  required  in  oxcess  of  eight  hours  on  any 
one  day  or  during  the  interval  from  Si 00  p.m.  Friday  to  7iOO  a.m.  Konday, 
or  on  holidays,  such  work  shall  be  paid  for  at  one  and  one-half  times  the 
basio  rato  of  wagos.  Shifts,  where  two  or  more  shifts  arc  worked,  five 
days  of  seven  and  one-half  hour  shifts  from  Sunday  midnight  to  Friday  mid¬ 
night,  shall  constitute  a  week's  work.  The  pay  for  a  full  shift  period 

ko  a  sum  equivalent  to  eight  times  the  basic  hourly  rato,  and  for  a 
period  less  than  the  full  shift  shall  be  tho  corresponding  proportional 
amount  which  tho  time  worked  bears  to  the  time  allocated  to  the  full  shift 
period.  Any  time  worked  from  Friday  midnight  to  Sunday  midnight  or  in 
cxocss  of  regular  shift  hours  shall  bo  paid  for  at  one* and  ono-half  times 
the  basic  rate  of  wages*  -7hcrevtr  found  to  be  practicable,  shifts  should 
be  rotated. 


(8c) 
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ARTICLE  SI. 


Aooldent 
In  the" 


Prevention. 
V*rfo 


_  In  order  to  protect  the  life  and 

ce  of  this  contract,  the  ( contractor 


health  of  employees 

or  constructor)  will  ocmply  with  ell  pertinent  provisions  of  the  "Safety 
Requirements  in  Exoavation  -  Building  -  Construction"  approved  by  the  Chit# 
of  Engineers,  Deoenber  16,  1941,  (a  copy  of  vfcich  is  on  file  in  the  office 
of  the  Contracting  Offioer)  and  as  nay  be  amended,  and  will  take  or 
to  be  taken  such  additional  measures  as  the  Contracting  Offioer  stay 
mine  to  be  reasonably  neoessary  for  this  purpose.  Tho  (contractor  or 
struotor)  will  maintain  an  accurate  record  of  and  will  report  to  the  fen  ? 
tractlng  Offioer  in  tho  manner  and  on  tho  forms  proscribed  by  the  Contract* 
ing  Offioer,  all  oasoe  of  death,  occupational  disease  and  traumatic  injury  • 
arising  out  of  or  in  the  oourse  of  employment  on  work  under  this  oontract*. 
The  Contracting  Offioer  will  notify  the  (contractor  or  oenstruetdr)  of  c^}- 
non-oamplianoo  with  the  foregoing  provisions  and  the  action  to  be  ta] 

The  (oontraetor  or  constructor)  shall,  after  receipt  of  such  notice, 
latoly  correct  the  oanditions  to  which  attention  has  been  directed, 
notloe,  Aon  served  on  the  (oontraetor  or  constructor)  or  his 
at  the  site  of  the  work,  shall  be  doomod  sufficient  for  the  _ 

If  the  oontraetor  fails  or  refuses  to  oot  ply  promptly,  the  Contrasting  Officer 
may  issue  an  order  stopping  all  or  any  part  of  the  work.  p»— 
oorrective  action  la  taken,  a  start  order  *.11  be  issued.  Vo  part  of 
lost  due  to  any  such  stop  order  shall  be  made  the  subject  of  «i«V  tor 
slon  of  time  or  for  exoess  oosts  or  damages  by  the  oontraatwy,  * 
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14.  IMA) 


[CoMyrsucnox  Cbiraucr] 


In  WriNXsa  Whdsof,  the  parties  hereto  have  executed  this  contract  as  of  the  day  and  year 
first  above  written. 


THE  UNITED  STATES  OF  AMERICA, 

By - -  !£*&*  «*.<*£  *  ft/.. 

X.  HDXPBRfT,  ,/ 

. . . Corgi  of  Bowers, 


<oan*i  uo»> 

Cosfcraetlaj  ameer. 


I,  Martla  *ias  ,  certify  that  I  am  the 

secretary  of  the  corporation  named  as  contractor  herein : 

that  V*  Jo  Rlaf 

who  sisned  this  contract  on  behalf  of  the  contractor,  was  then 

••  .  !  TxmfiAm %  of  said  corporation;  that  said  contract,  was 

duly  sisned  for  and  fax  behalf  of  said  corporation  by  authority  of  its  sovemins  body,. and  is  within 
the  scope  of  its  corporate  powers. 

phrtla  Hag)  . 


I  hereby  certify  that,  to  the  best  of  my  knowied*e  and  belief,  baaed  upon  observation  and 
inquiry;  \  |  who  sisned  this  contract  for  the 

had  authority  to  execute  the  same,  and  is  the 

indhridoal  wfcoeicne  similar  contracts  oo  behalf  of  this  corporation  with  the  public  sansrally. 


hE-i 


This  contract  is  authorised  by  the  aets  of 


Camtrmttmg  Oftmr. 
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Mncnom  rat  msfakation  or  contract 

L  TKk  ft.—  Aill  It  fir  UU)  (m*l  MtlMt  tor  dw  construction  or  nftlr  of  public  MMtap  «r  works. 
Wt  Ha  «■  wilt  not  ba  required  ia  Mp  •W***’ 

S.  Am  Aal  ka  a»  tie  i  toll  »a  tram  Ab  ikaM  Matnct  font,  axeapt  aa  provided  for  In  tkaaa  directions.  ;.wl 
aoreapt  aa  snth-tri-rd  by  tka  Dimeter  of  Ttruaiuasnt  Wkara  interlineations,  deletions,  ridMtek  ar  other  altars- 
n—  am  permitted,  Trmfrr  netatten  of  the  aaaaa  shall  ka  sutoiui  in  Ota  blank  apaea  following  the  article  entitlol 
“Alterations"  before  ualw.  TkJa  aitkla  te  net  to  be  amatreed  aa  general  authority  to  deviate  from  the  standard 

applicate.  fat  Aa  preamble  nmd  not  b.  noted  in  the  artkle  entitled 

"Altarati— .* 

3.  Tka  space  at  aitlda  1  la  btemded  far  tha  taaarttea  of  a  statement  of  the  work  to  ka  dme.  together  with 
place  of  iurfii  smsm.  ar  far  tha  aaammutteu  at  pa  para  wkUk  contain  the  neceesary  data. 

4.  If  it  la  deemed  aanaaif  to  Indads  wt  article  on  padmda,  the  Invitation  to  Hidden  ahall  ao  elate  and  the  f«d- 

tewiag  artiste  be  used:  ,  _ 

Atnctl  ■  facets  Tka  asutractog  Anil  hold  and  aave  the  Government,  Ha  officers.  agent*, 
aarvaata,  and  apiapn,  tenriaaa  fan  liaWBty  at  any  nature  or  kind,  including  coate  and  expenses,  for  or 
on  account  at  amy  patented  ar  napntented  la  nation,  article,  or  appliance  manufactured  or  uaed  in  the  per- 
f- rami  1 1  of  tkte  imaliaat.  teateffiag  their  tea  by  the  Government. 

Where  a ay  patent  ar  frr+t  era  te  ka  aoMapted  tarn  tha  operation  of  thia  article,  each  excepttena  will  be  spe¬ 
cifically  stated,  by  reAnmntsth*  patmtnMter,  date  aflame  and  name  of  paten  tea,  in  a  proviao  to  ka  added  to  the 
article. 

A  Where  only  aa*  pavmmt  is  **aacmpteae<  open  completion  of  the  contract,  all  exorpt  paragraph  (d)  of  article 
Id.  “Fuymmto  to  C  i  ntr  ■  atm**,  mnat  ka  atrlahen  ate 

&  If  approval  ot  tka  amtmet  tataqpbad  hadteak  ahall  baeoana  binding,  the  following  articla  mate  be  added: 

Anal  -  Appre  oaf,  Thia  mtract  ahall  be  aubject  to  the  written  approval  of . . . . 

_  _  flftd  AiU  not  b*  btadiaf  ao  tpprotgd. 

Cantrarta  aakjaet  to  approval  are  net  valid  ntH  approved  by  tha  authority  designated  to  approve  them,  and  the 
oauteectnr’a  copy  will  net  ha  dabvasoA  aar  any  dtetrlbution  made,  until  aaek  approval.  All  changes  and  deletions 
muet  have  ham  made  before  tha  atext  la  farwaidad  for  approval. 

T.  Tha  amkr  ad  exnmted  aepiaa  and  ad  certified  copies,  dsaigaatka  cd  diabaraiag  officer,  atetement  of  appro- 
petedtea,  mnat  ad  bond.  daatgnaUaa  ad  ptem  of  teepectiou.  aa  wall  aa  other  adminfatrativa  details,  eh*H  be  aa 

k  AB  Umk^aem  amt  A  «M  tear  rated  cut.  Tha  contract  mat  be  dated,  and  tha  bend  moot  hear  the  lame 


f.  An  affiaar  ad  a  eesporutiea.  a  mamhar  ad  a  partnership,  ar  an  agent  signing  for  the  principal,  shall  place  hie 
Signature  md  tkla  after  the  word  “By"  under  the  name  of  the  principal.  A  contract  executed  by  an  attorney  or 
agmt  on  hehatf  ed  the  eontrncter  dull  ka  accompanied  by  two  authenticated  copies  of  hia  power  of  attorney,  or  other 

ceidmcaaf  hteaRttorttyto  act  on  behalf  ad  tka  contractor. 

10.  If  Aa  atetmctOf  la  n  cacpsndfca,  ana  of  the  certificates  following  tha  signatnree  of  the  parties  must  be 
•aerated.  If  Aa  contract  is  rignad  by  tka  secretary  of  tka  corporation,  than  the  first  certificate  mast  be  executed 
bp  acme  ether  affierr  of  the  corporatian  under  the  corporate  seal,  or  the  second  certificate  executed  by  the  contracting 
ffinr.  In  ad  either  of  tha  fongNag  cat  Ufitates  there  may  be  attached  to  the  contract  oopiea  of  so  much  of  the 
•ueerdi  od  Ate  carpet  atlas  as  aO  ehow  tha  official  character  and  authority  of  the  offiorr  signing,  duly  certified  by  the 
— Tteary  ar  aaffiffiant  secretary,  nndsr  tha  aoepoc  ate  seal,  to  be  trot  copies. 

11.  Tha  Ml  asms  and  knriame  address  od  the  contractor  must  be  inserted,  and  the  contract  signed  with  hi*  usual 
riguatena.  Typewrite  or  print  name  under  all  signatures  to  contract  and  bond. 

12.  Tha  u^i  acting  officer  araot  fill  in  the  citation  of  the  act  aathorixing  the  contract  aa  indicated  at  the  etui  of 
tha  teat  paga  of  tha  contract. 

12.  Tha  Invitation.  Bid.  Acceptance,  and  Instructions  to  Bidder*  am  not  to  be  incorporated  in  the  contract. 

If-  The  specifications  should  include  n  paragraph  stating  tha  amount  of  liquidated  damages  that  will  be  paid  by 
tha  contractor  for  each  calendar  day  of  delay,  aa  indicated  in  article  9  of  the  contract.  If  time  is  not  of  the  essence 
ed  the  contract  th*  words  “No  liquidated  damages"  or  an  equivalent  phrase  should  be  inserted  on  the  reverse  side  nf 
Standard  Fens  No.  20.  So  much  of  the  language  in  article  9  aa  relates  to  liquidated  damages  ahall  then  be  delrt.J. 

12.  Additional  contract  provision#  and  instructions,  deemed  necessary  for  th*  particular  work,  not  inconsistent 
xAteAs  riis  do  id  forms  wor  involving  ffi—tima  of  policy,  may  be  incorporated  in  tha  specifications  or  other  accum- 
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CHIEF  OF  ENGINEERS 

Examined  by  Slip  6-29-42  Contract  No.  W-1088-eng-1638 

Approved )  .................................... 

Accepted)  - 


SUPPLEMENTAL  AGREEMENT 

To  G.A.O.  through  J.A.G.0 . . 

This  supplemental  agreemnt  entered  into  this  27th  day  of  March,  1942 
by  and  between  the  UNITED  STATES  OF  AMERICA,  hereinafter 
called  the  Government,  represented  by  the  contracting  officer  executing 
this  agreement,  and 

Ring  Construction  Company 
1645  Hennepin  Avenue 
Minneapolis,  Minnesota 

hereinafter  called  the  contractor,  WITNESSETH  That: 

WHEREAS,  On  the  26th  day  of  March,  1942,  the  parties  hereto 
entered  into  contract  No.  W-1088-eng-1638  for  construction  and  comple¬ 
tion  of  Buildings  and  Structures  in  Area  “C”  &  Area  “E”  at  Camp 
McCoy,  near  Sparta,  Wisconsin  and 
WHEREAS,  It  is  found  advantageous  and  in  the  best  interests  of 
the  United  States  to  modify  the  said  contract; 

NOW,  THEREFORE,  The  said  contract  is  hereby  modified  in  the 
following  particulars,  but  in  no  others: 

Add  Article  32.  CLAIMS,  PROTESTS  AND  APPEALS  as  indicated 
hereinafter: 


(1) 
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Article  32.  Claims,  Protests  and  Appeals.  If  the  contractor  considers 
any  work  demanded  of  him  to  be  outside  the  requirements  of  the  con¬ 
tract  or  if  he  considers  any  action  or  ruling  of  the  contracting  officer  or 
of  the  inspectors  to  be  unfair,  the  contractor  shall  without  undue  delay, 
upon  such  demand,  action,  or  ruling,  submit  his  protest  thereto  in 
writing  to  the  contracting  officer,  stating  clearly  and  in  detail  the  basis 
of  his  objections.  The  contracting  officer  shall  thereupon  promptly  in¬ 
vestigate  the  complaint  and  furnish  the  contractor  his  decision,  in  writ¬ 
ing,  thereon.  If  the  contractor  is  not  satisfied  with  the  decision  of  the 
contracting  officer,  he  may,  within  thirty  days,  appeal  in  writing  to  the 
Secretary  of  War,  whose  decision  or  that  of  his  duly  authorized  repre¬ 
sentative  shall  be  final  and  binding  upon  the  parties  to  the  contract. 
Except  for  such  protests  or  objections  as  are  made  of  record  in  the 
manner  herein  specified  and  within  the  time  limit  stated,  the  records, 
rulings,  instructions  or  decisions  of  the  contracting  officer  shall  be  final 
and  conclusive.  All  appeals  from  decisions  of  the  contracting  officer 
authorized  under  the  contract  shall  be  addressed  to  the  Secretary  of 
War,  Washington,  D.  C.  The  appeal  shall  contain  all  the  facts  or 
drcumstanecs  upon  which  the  contractor  bases  his  claim  for  relief  and 
should  be  presented  to  the  contracting  officer  for  transmittal  within  the 
time  provided  therefor  in  the  contract 

(2) 
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XiT  VITH2SS  *.2!i2J0F,  Tho.  pc**tlos  hereto  havo  executed  this  egrujtttnt 
cs  of  tho  day  and  yoar  first  tboto  ■written. 


*.#  tnussosi 


TItiJJKl cr  AaS7JCA, 

9v 


Tjfflcir.l  ?itl  T 


i 


COIISUK?  up  STOETY 

the  bondsnon  for  tho  duo  porfomnneo  of  tho  original  contract, 
hereby  giro  our  full  consent  to  tho  foregoing  supoloswatt  1  egro-xn.-nt  end 
egroo  thi  t  our  bond  or  bonds  shell  apoly  to  end  oerr  >r  tho  duo  parfonrnoo 
of  tho  oantraot  as  nodifiod  and  extended  thereby. 

In  prosonoo  oft 

u 

_  _ _  (SEAL) 

( Individual  surety) 


(SEAL) 

>  f  n  ri  ■  i  ■  _■  ■ .jili  — * 


(In  HMHi  UM) 
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FIX**  SO  161  (Cup  McCoy) 


May  16.  1646. 
/oh 


CHARGE  ORDER  HO. 
CCBTRACT  10.  W-1088-« 


V 

c-1638 


Ring  Construction  Corporation. 

1646  Honnopia  At*.. 

Minneapolis.  Minnesota. 

Gentleman* 

Reference  la  wade  to  Artiole  S  of  your  Contract  So.  V-1066-e^h 
1658.  dated  ltoroh  26.  1942*  for  the  construction  and  oc^loticn  of  BaUd-’ 
lags  and  Structures  in  Areas  (C)  and  (s)  including  the  Utilities  and 
Appurtenances  thereto,  at  Caj^  McCoy.  Wisconsin. 

It  has  been  determined  that  In  sis*  of  construction  aeccsyljshdi 
by  others  and  revision  in  building  requirements,  it  is  neoessary  aad  ia£ 
the  best  interest  of  the  united  States  to  Modify  said  contract  is  sirttffr 
particulars,  as  follows* 


OKISSIOK8* 

Four  Storehouses.  Type  SH-9 
Two  Shop  Co.  WrCE  W/Arns.  Type  ( 
One  Dispatcher  House.  Type  SB-1 
One  Lasatory.  Type  L-5 


•  $6,560.00 

•  16.600.00 ‘ 

•  1.200.00' 

•  4,600.00' 


tu . $25,400.00 

h . Sl.OQOeflO'i 

Ju .  1.200.00 

h. .  4.600.00 


ADPITI01B* 

One  Barracks.  Type  T4-M  •  $14,460.00 

Two  Tnfl  enable  Storage  Bldg. 

Type  06H-1  •  1.060.00 

Owe  Servioe  Station.  Type 

OSPH-1  •  1.600.00 


each.  ... .$14,460.00 


h.  . . . .  6.100.00 


1,200.00 


LT.TSOeOO 


It  is  understood  and  i 
cation  of  said  contract,  additi 


d  that  cm  acoosat  of  tts  ; 
tiwe  will  net  bo  allowed. 


It  Is  furthsr  under stc 
tions  of  said  contract  shall  bo 


that  all 


BEST  COPY  AVAILABLE 
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6EH2UL  ACCOUNT!^ 


nid  no  161  (Ca^>  Mo  Coy) 


August  22.  1942* 
/oh 


CHINOS  ORDER  "B* 

CONTRACT  n6.  W-1088-eng-1658 
- — 

SL&C  Con* traction  Corporation, 

1646  Hennepin  Are.. 

Ml  snoop  oils,  Minnesota. 

Oontlonom 


Refereaoe  la  node  to  Xrtiolo  S  of  your  Contract  No.  W-lu88-ecag- 
1698.  doted  Muroh  26.  1942.  for  the  Conatruotlon  end  Completion  of  Buildings 
end  Structures  In  Xrono  (C)  end  (X)  lnolndl  ng  the  Utilities  end  Appurtenances 
thereto  at  Cuq>  McCoy,  Mlsoonaln. 


It  haa  been  determined  that  In  vlev  of  the  lnsufflelest  allowance 
aet  up  for  allocated  aaterlala  aa  provided  under  Sootlon  SC-59,  raragraph  B 
of  Specification  No.  DE-ll  revised  February  14,  1942,  and  Addenda  no.  1  to 
mo.  4  inclusive,  It  la  neoeaaaxy  and  in  the  beat  interact  of  the  United 
States  to  modify  aald  oontraot  in  certain  particular*  and  increase  the 
alleaaaoe  aet  up  far  allocated  mterlals  aa  followat 


Allooated  Material  -  XNCXSASX 


6HS.uuu.uu 


The  above  amount  is  tentative  for  the  purpose  of  partial  payments 
only  aad  the  final  adjustment  will  be  made  in  a  supplemental  change  order. 

It  is  understood  and  agreed  that  on  account  of  the  foregoing  modifi¬ 
cation  of  said  oontraot.  additional  time  ^.11  not  bo  aliened. 

It  io  further  understood  aad  agreed  that  all  other  terms  and  conditions 
of  said  oontraot  shall  be  aad  rsnaln  the  asms. 


In  your  request  for  payment,  notation  should  bo  made  thereon  of  the 
date  and  amount  of  thia  Change  Order. 

Therefore,  if  tts  foregoing  modi float Ion  of  said  oontraot  io  eatls- 
fhotery  please  mote  your  aoeeptaaoe  thereof  in  the  space  provided  below. 

The  supplies  aad  services  te  be  obtained  by  this  instrument  are 
authorised  by  are  for  the  purpose  set  forth  in.  and  are  .chargeable  te 
Preearewamt  Authority  DO  62106  P  221  10  A  0906-26.  the  available  balance  of 
uhleh  io  sufficient  to  cover  coot  of  same. 


Tory  truly 

S.  C.  KiZSD.  \ 
<y».  Ctfps y* 


ja 


BEST  COPY  AVAILABLE 

e 

from  the  original  bound  volume 
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(OmUbkUm) 

Ctaac*  C*<Ur  H*  -  Ccstnrt  Vo.  WflW-f 1858  Au«urt  22.  1942. 


2Vo  forogolac  aodifiootloa  of  oold  oostraot  lo  horofey  ooooptod. 


KIM  CDS8XSDCXI0V  COBPOBAZZOV. 


I 
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CHIEF  OF  ENGINEERS 

ENG  161  (Caxnp  McCoy)  February  2,  1943. 

AGJ/ch 

CHANGE  ORDER  “B” 

CONTRACT  NO.  W-1088-eng-1638 

INCREASE 


Supplement  No.  1 

Ring  Construction  Corporation, 

1645  Hennepin  Ave., 

Minneapolis,  Minn. 

Gentlemen: 

Reference  is  made  to  Article  3  of  your  Contract  No.  W-1088-eng-1638, 
dated  March  26,  1942,  for  the  Construction  and  Completion  of  Buildings 
and  Structures  in  Areas  (C)  and  (E)  including  the  Utilities  and 
Appurtenances  thereto  at  Camp  McCoy,  Wisconsin. 

It  has  been  determined  that  in  view  of  final  determination  of  amount 
of  allocated  material,  it  is  necessary  and  in  the  best  interest  of  the 
United  States  to  modify  said  contract  in  certain  particulars,  as  follows: 
INCREASE:  . .  $71.42 

It  is  understood  and  agreed  that  on  account  of  the  foregoing  modifica¬ 
tion  of  said  contract,  additional  time  will  not  be  allowed. 

It  is  further  understood  and  agreed  that  all  other  terms  and  condi¬ 
tions  of  said  contract  as  modified  by  Change  Orders  “A”,  “C”  &  “D”  and 
Supplemental  Agreement  No.  1,  shall  be  and  remain  the  same.  Change 
Order  “B”  is  modified  by  this  Supplement  No.  1. 

In  your  request  for  payment,  notation  should  be  made  thereon  of  the 
date  and  amount  of  this  Supplement  1  to  Change  Order  “B”. 

Therefore,  if  the  foregoing  modification  of  said  contract  is  satisfac¬ 
tory,  please  note  your  acceptance  thereof  in  the  space  provided  below. 

The  supplies  and  services  to  be  obtained  by  this  instrument  are  author¬ 
ized  by,  are  for  the  purpose  set  forth  in  and  are  chargeable  to  Procure¬ 
ment  Authority  ENG  32103  P  221-10  A  0905-23,  the  available  balance  of 
which  is  sufficient  to  cover  cost  of  same. 

Very  truly  yours, 

FRED  L.  STARBUCK, 

FRED  L.  STARBUCK, 

Major,  Corps  of  Engineers, 

Are a  Engineer. 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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CHIEF  OF  ENGINEERS 
WAR  DEPARTMENT 
UNITED  STATES  ENGINEER  OFFICE 
AREA  ENGINEER 
CAMP  McCOY,  WISCONSIN 

September  22, 1942 
EGJ/ch 

File:  ENG  161  (Camp  McCoy) 

CHANGE  ORDER  “C” 

CONTRACT  NO.  W-1088-engl638 
INCREASE 

Ring  Construction  Corporation, 

1645  Hennepin  Ave., 

Minneapolis,  Minnesota 
Dear  Sirs: 

Reference  is  made  to  Article  3  of  your  Contract  No.  W-1088-eng-1638, 
dated  March  26,  1942,  for  the  construction  and  completion  of  Buildings 
and  Structures  in  Areas  (C)  and  (E)  including  the  Utilities  and  Appur¬ 
tenances  thereto,  at  Camp  McCoy,  Wisconsin. 

It  has  been  determined  that  in  view  of  revision  in  building  require¬ 
ments,  it  is  necessary  and  in  the  best  interest  of  the  United  States  to 
modify  said  contract  in  certain  particulars,  as  follows: 

INCREASE : 

One  Service  Building,  Type  SCOL  —  1  (modified  SC-3)  ....  $49,572.00 
Brick  Chimneys  (with  cement  wash  in  lieu  of  concrete  chim¬ 
ney  cap)  instead  of  steel  and  combination  steel  and  brick 
stacks,  according  to  plan  No.  6150-11-B,  revised  June  22, 

1942,  and  drawing  No.  800-145  -  20,000.00 


NET  INCREASE  _  $69,572.00 

It  is  understood  and  agreed  that  on  account  of  the  foregoing  modifica¬ 
tion  of  said  contract,  additional  time  will  not  be  allowed. 

It  is  further  understood  and  agreed  that  all  other  terms  and  condi¬ 
tions  of  said  contract  as  modified  by  Change  Orders  numbered  “A”  to 
“D”  inclusive  shall  be  and  remain  the  same. 

In  your  request  for  payment  notation  should  be  made  thereon  of  the 
date  and  amount  of  this  Change  Order. 

Therefore,  if  the  foregoing  modification  of  said  contract  is  satisfac¬ 
tory,  please  note  your  acceptance  thereof  in  the  space  provided  below. 
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WAR  DEPARTMENT 
UNITED  STATES  ENGINEER  OFFICE 
AREA  ENGINEER 
CAMP  McCOY,  WISCONSIN 

Continuation  Change  Order  “C” — Contract  No.  W-1088-eng-1638 
The  supplies  and  services  to  be  obtained  by  this  instrument  are  au¬ 
thorized  by  are  for  the  purpose  set  forth  in,  and  are  chargeable  to 
Procurement  Authority  ENG  32105  P  221  10  A  0905-23,  the  available 
balance  of  which  is  sufficient  to  cover  cost  of  same. 

Very  truly  yours, 

FRED  L.  STARBUCK, 

FRED  L.  STARBUCK, 

Major,  Corps  of  Engineers, 

Area  Engineer. 

The  foregoing  modification  of  said  contract  is  hereby  accepted. 

RING  CONSTRUCTION  CORPORATION 
BY  M.  J.  RING  Pres. 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

May  21,  1942 

War  Department 

United  States  Engineer  Office 

Area  Engineer 

Camp  McCoy,  Wisconsin 

Contract  W-1088-eng-1638 
Re:  Proposal  #9 
One  Building  SCOL-1 

Gentlemen: 

We  are  enclosing  herewith  our  proposal  covering  one  (1)  SCOL-1 
Building  in  the  amount  of  Sixty-nine  Thousand  Five  Hundred  Seventy- 
two  Dollars  ($69,572.00),  and  would  be  pleased  to  have  you  return  our 
previous  quotation  on  this  building,  sent  to  you  under  date  of  May  1st. 

Yours  very  truly, 

RING  CONSTRUCTION  CORPORATION 
A.  I.  Wiik 
A.  I.  Wiik 


560 


RING  CONSTRUCTION  CORPORATION 


GENERAL  CONTRACTORS 
COPY 


May  21,  1942 

War  Department 

United  States  Engineer  Office 

Area  Engineer 

Camp  McCoy,  Wisconsin 

Re:  Proposal  #9 
One  Building  SCOL-1 
Contract  W-1088-eng-1638 

Gentlemen: 

In  compliance  with  your  request  of  April  20  that  we  submit  a  bid  on 
one  (1)  SCOL-1  Building,  drawing  numbers  as  follows: 

700-1275.1 

700-1275.2 

700-1275.3 


We  hereby  propose  to  furnish  all  labor  and  materials  to  perform  th<y 
work  required  for  this  one  building  for  the  sum  of  Sixty-nine  Thousand 
Five  Hundred  Seventy-two  Dollars  ($69,572.00).  We  have  not  in¬ 
cluded  any  money  allowance  for  any  allocated  materials  such  as  lumber, 
nails,  and  mechanical  equipment  in  the  above  bid  amount.  The  time 
of  completion  would  be  on  or  before  September  .23,  1942. 

ATW:ejr 

Yours  very  truly, 

RING  CONSTRUCTION  CORPORATION 
A.  I.  Wiik 
A.  I.  Wiik 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 

COPY 


95.  19*9 


Pmr  Uapo rbooat 

C*  I.  Myir««r  Orrioo 

droa  kj.Ai.-r 

C*«f  baCoy,  Moot  rain 


'M.tlwaei  to.  Caotraa*  W-1O0B-O  0-1^38 

*ia»1  aod  Proposal 
draa  mCT  awl 
Ca»f  VaCoy, 


"•  proto—  for  t‘  a  *<m  of  laonty  Tfcowaand 

f*®’  T*a  tellin  and  rdoo  aa«r*a 

( »0#«C*n9  to  oxoowta  th<*  *ktv««  la  trl rk  «bla» 

#h*  »>rc>*t  u  Ao*'-  oc  drawl r  ; 

6150-111  part  rod  6-39-b?. 


Tfo  Ibot*  rigor#  la  rar  duo  to  T^rj^o  1  ataoka 

"! r.“, !•  Jodo  op  In  •«oord»..oo  >ltfc 

attaei-ad  harato.  0-.fi  iraluda#  ooly 
building  llat— d  I  9 


i!  f,rtr*  «»  Hrhtfclns  rod#,  obathol# 

11  *••"<  •**  root  polio  or  loddor  rvr«.  c«*#r.t 

*”h  ’•  to  ^o  sod  «,  Uo«  of  aaoaroto  oapa. 


Toara  r->ty  truly 
WVQ  -‘ftBTOrCTJO*  C0«»l> 


SJ*sb 

O*50« 


BEST  COPY  AVAILABLE 

from  tho  original  bound  volum# 


COPY 


tlflCTP  PROPOSAL  #4 

imMm  t  U«1U«m1  teat  far 
rw — i1 t  eatal  ataaka  ta  Iriak 
(Attaakad  to  1  attar  Aua  f5»  lVU) 


•too  TTJ S  1 

^  • 

A3u'L  a.fj 
l  cJt  rltiU 

*•10385 

2 

863*43 

Z-fi 

5 

26^20 

IM 

1 

590.50 

■00-44 

12 

665.60 

►5 

6 

614.7V 

SP-* 

5 

512*27 

n-l 

5 

592.70 

DBtel 

1 

1822.30 

art-i 

6 

2&w/0 

og?3 

3 

7&/.50 

n*t 

1 

ly2i^00 

*:ai. 

A8D*1» 

OWCCT 

1.1CT 

i**«C*6 

B21C4 

-$XAL  SUCK  TOT/ 

430 

1726*80 

860 

866.80 

110 

1421.00 

550 

871.00 

175 

990  .50 

175 

U5*50 

195 

7V37UO 

2343 

5647*20 

1<*5 

36o6.74 

1110 

2573.74 

160 

25U.35 

300 

1761.35 

180 

2963.50 

voc 

£063*50 

360 

1822.50 

36- 

1.V&  .50 

100 

227/.6C 

600 

W/  <  •<£> 

l6o 

2365.5C 

obO 

lb«t5./0 

551 

1/24.00 

_  55I 

1373*60 

29*328*60 

^26 

2G,<,0?.6y 
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CHIEF  OF  ENGINEERS 
WAR  DEPARTMENT 
UNITED  STATES  ENGINEER  OFFICE  * 

AREA  ENGINEER 
CAMP  McCOY,  WISCONSIN 
FILE:  ENG  M  161 

November  11,  1942 
EGJ/ch 

CHANGE  ORDER  “D” 

CONTRACT  NO.  W-10$8-eng-1638 
INCREASE 

Ring  Construction  Corporation 
1645  Hennepin  Avenue 
Minneapolis,  Minnesota 
Dear  Sirs: 

Reference  is  made  to  Article  3  of  your  Contract  No.  W-1088-eng-1638, 
dated  March  26,  1942,  for  the  construction  and  completion  of  buildings 
and  structures  in  Areas  “C”  and  “E”,  including  the  utilities  and  appur¬ 
tenances,  thereto,  at  Camp  McCoy,  Wisconsin. 

It  has  been  determined  that  in  view  of  revision  in  building  require¬ 
ments,  it  is  necessary  and  in  the  best  interest  of  the  United  States  to 
modify  said  contract  in  certain  particulars,  as  follows: 

Excavation  for  foun¬ 
dations  3,716  Cu.  Yd.  @  $  2.70  (Unit  Price)  $  10,033.20 

Excavation  around 

buildings  38,926  Cu.  Yd.  @  1.30  (Unit  Price)  50,603.80 

Fill  around  build¬ 
ings  5,413  Cu.  Yd.  <2>  1.30  (Unit  Price)  7,036.90 

Type  B  Concrete  for 

foundations  59.4  Cu.  Yd.  @  26.00  (Unit  Price)  1,544.40 

Substitution  of 
blocks  for  poured 

concrete  3803.5  Cu.  Yd.  @  24.60  (Proposal)  93,566.10 

Clearing  &  Grubbing  3.9 Acres  @  150.00  (Proposal)  585.00 

Chimney  Foundation 
Increase  (Excava¬ 
tion)  136  Cu.  Yd.  @  2.70  (Unit  Price)  367.20 

Concrete  Chimney 
footing  for  brick 

stacks  (Type  A)  104  Cu.  Yd.  @  25.00  (Unit  Price)  2,600.00 

Bride  Chimney  for  (Proposal)  1,250.00 

SCOL-1 

Purchase  of  Heating 
Equipment  on  2  un¬ 
built  C.M.S.  Shops  (Proposal)  1,442.46 

Electrical  Service 
Changes — 5 — M-152, 

M172  &  1— M228  (Proposal)  6,915.00 

Add  5  bays,  OSH-1 

Bldg.  (Proposal)  4,500.00 

Substitute  Arco  for 

Corto  Radiation  (Proposal)  1,429.52 

Borrow  for  fill — 

$1.30  per  Cu.  Yd. 
plus  $.20  for  over¬ 
haul  30661  Cu.  Yd.  @  1.50  (Proposal)  45,991.50 

32  Pump  Pits,  Exca¬ 
vation  32Pits  @  2.70  (Unit  Price)  86.40 

32  Pump  Pits,  Con¬ 
crete  9.6  Cu.  Yd.  @  25.00  (Unit  Price)  240.00 

INCREASE _ $228,191.48 

-1- 
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(Continued  )  Change  Order  “D”  November  11,  194! 

Contract  No.  W-1088-eng-1638 

INCREASE  Brought  Forward  -  $228,191.4! 

DECREASE: 

Excavation  for  Founda¬ 
tions  6,696  Cu.Yd.  <§>  $  2.70  (Unit  Price)  $18,079.20 

Excavation  for  wind¬ 
bracing  omitted  1,199  Cu.Yd.  <§>  2.70  (Unit  Price)  3,237.30 

Concrete  for  founda¬ 
tions  (Type  B)  3,811.8  Cu.Yd.  @  26.00  (Unit  Price)  99,106.80 

Concrete  for  windbrac¬ 


ing  (Type  B) 

Concrete  for  chimney 
footings  (Type  A) 

Omission  of  Reinforcing 
steel  in  concrete 
Omission  of  Reinforcing 
steel  in  windbracing 
Allowance  for  window 
washing 

Omission  of  Metal  strips 
on  sliding  doors 
Omission  of  vestibules 
in  mess  halls 
Omission  of  screen  doors 
in  Mess  Halls 
Chimney  Footing,  Ex¬ 
cavation 

Omission  of  Grooving  in 
Chapel  Insulation 
Vault  Door  Hinge  Sub¬ 
stitution 

Decrease  in  number  of 
keys  for  cylinder  locks  1,682  Keys 
Pipe  Covering 
Omission  of  asbestos  lin- 


<3> 

27.50  (Proposal) 

3,830.75 

(Proposal) 

4,033.45 

@ 

1.40  (Proposal) 

96.60 

@  155.00  (Proposal) 

1,705.00 

@ 

5.00  (Proposal) 

335.00 

@ 

2.70  (Unit  Price) 

2,070.90 

(Proposal) 

350.00 

@ 

7.00  (Proposal) 

21.00 

@ 

0.092  (Proposal) 
(Proposal) 

154.74 

44.00 

1,514.7  Cu.Yd.  @  26.00  (Unit  Price)  39,382.20 

692.7  Cu.Yd.  @  25.00  (Unit  Price)  17,317.50 

382.6  Per  Ton  <§>  27.50  (Proposal)  10,521.50 

139.3  Per  Ton 

69 

llVes. 

67  doors 
767  Cu.Yd. 

3  Hinges 


ing  around  heating  pipes 
Substitution  of  strip  for 
roll  roofing  on  CMS-1 
Bldg. 

Change  in  size  of  chimney 
stacks  for  the  following 
buildings: 


(Proposal)  1,056.50 

(Proposal)  423.00 
(Proposal) 


BOQ-44 

4  Bldgs. 

@  $149.00 

596.00 

IBA-1 

3  Bldgs. 

(S)  61.00 

183.00 

RB-4 

2  Bldgs. 

(2)  60.00 

120.00 

1-2 

1  Bldg. 

@  78.00 

78.00 

SP-2 

2  Bldgs. 

<®  60.00 

120.00 

DECREASE  ... 


. .  202,862.1 


NET  INCREASE 


$  25,329.1 


It  is  understood  and  agreed  that  on  account  of  the  foregoing  modification  of  sal 
contract,  additional  time  will  not  be  allowed.  1 
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(Continued)  Change  Order  “D”  November  11,  1942 

Contract  No.  W-1088-eng-1638 

It  is  further  understood  and  agreed  that  all  other  terms  and  conditions 
of  said  contract  as  modified  by  Change  Orders  “A”,  “B”  &  “C”  shall  be 
and  remain  the  same. 

In  your  request  for  payment,  notation  should  be  made  thereon  of  the 
date  and  amount  of  this  Change  Order. 

Therefore,  if  the  foregoing  modification  of  said  contract  is  satisfac¬ 
tory,  please  note  your  acceptance  thereof,  in  the  space  provided  below. 

The  supplies  and  services  to  be  obtained  by  this  instrument  are 
authorized  by,  are  for  the  purpose  set  forth  in  and  are  chargeable  to 
Procurement  Authority  ENG  32105  P  221-10  A  0905-23,  the  available 
balance  of  which  is  sufficient  to  cover  cost  of  same. 

Very  truly  yours, 

FRED  L.  STARBUCK, 

FRED  L.  STARBUCK, 

Major,  Corps  of  Engineers, 

Area  Engineer. 

Teh  foregoing  modification  of  said  contract  is  hereby  accepted. 

RING  CONSTRUCTION  CORPORATION 
BY  M.  J.  Ring,  Pres. 
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RING  CONSTRUCTION  CORPORATION 


GENERAL  CONTRACTORS 
COPY 


June  6,  1942 
Contract  W-1088-eng-1638 

War  Department 
U.  S.  Engineer  Office 
Area  Engineer 
Camp  McCoy,  Wisconsin 

Re:  Proposal  #7  Revised 


Gentlemen: 

We  wish  to  acknowledge  your  letter  of  May  28  with  reference  to  our 
proposal  covering  changing  concrete  walls  to  concrete  blocks  in  Areas 
“C”  and  “E”. 


We  are  attaching  hereto  our  proposal  basing  our  credit  on  .0347  per 
square  foot  on  8'  walls  as  per  your  request. 


Yours  very  truly, 


RING  CONSTRUCTION  CORPORATION 


A.  L  WIIK 
A,  I.  WIIK 


AIW  :eg 
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RING  CONSTRUCTION  CORPORATION 

GXNKBAL  CONTRACTORS 

COPY 


rrfml  ft 


f«r  all  mils 

kUtka. 

thm  trtllt  far 


A*  falla»ia»  inttti 


n*  f^llMrlac  titalitlM 
Wlttij  af  tka  nrloai 


*10  -  369  f.F.  •  .M47 

W  •  m  •  •  • 

•oquu-  fa  •  •  • 

Ti«  -  itfT  •  •  • 

nit  -  343  •  "  • 

*5  •  J8t  •  •  • 

cn  -  1U5  •  •  • 

Sf*  -  710  •  '  • 

owl  -  1114  •  •  • 

om  -  *47  •  •  • 

sac  -  719  -  •  • 

09  •  1074  •  •  • 

00*4  -  3*6  *  *  • 

0036  -  377  *  *  • 

X*  -  *71  •  •  • 

ni  I  *90  *  •  • 

»n  -  670  *  •  • 


«  1C.67 
•6.55 


14.1* 

11.90 

15*26 

50.14 

<4.96 

36.66 

6.«7 

24.94 

57.27 

11.51 

13.06 

9.J4 

10.06 

23.24 


ATS  i  BO 


▼ary  twly 


y^  txio  cn*snK*?;oj  ®*fo*> n?s 


tri.  * 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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CONSTRUCTION  CORPORATION 

GKNKRAL  CONTRACTORS 

COPY 

87.  191#. 


Mr  top trteut 

V.  t.  la^BMT  O.'flo* 

ifM  kflDHr 

top  Me  Coy,  Wlsoorsln 

Coo-riot  M-1068-1-0-1658 
toi  Proposal  #  lj 

lbreos*  grul« 

tor*  leaer.* 

to  hereby  quote  you  the  following  unit  pr'oes  for  «ntn 
hall*  to  bo  added  to  our  unit  pr’oe  of  41. 30  for  euta  aod 
fill*  (  pit  ao*suraa*it)s 

First  500  feet  free  haul 

flrat  all*  •  20^  per  oublo  yard 

third  -  i  aile  •  XBf  additional  per  auble  yard 

Xaoh  additional  |  •  Bile  •  y  addl  tlo&sl  per 

auMe  yard  tor  eeeh  additional  $  ail*. 
Clearing  of  ktm  pit  •  $150.00  per  aero. 


AlVijr 


Tours  very  truly 

JO K  C'STIDCTIOR  COMPCRATBI 


BEST  COPY  AVAILABLE 

from  ths  original  bound  volume 
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*ir  Derartaei* 

0.  $.£>.•>  near  Off  1  « 

t  r*«  «n  i  r.aer 

iMp  ¥o**oy,  VImmiId 

><uU«<ei  B«i  Contract  R>108*-II0«]636 

Bavl  Mi  Proposal  #  15 

>•  haraby  propose  to  oo r  .struct  a  brick  oMaatgr  for  tha 
'  SCOL  1  calldlc  with  a  20  Inch  flua  a rtf  50  faat  Mph 
!  1c  lieu  of  tha  brlok  ax .i  natal  stack  apactMed  for  ar. 
•ddltlo  al  price  of  |1,?5C.0C. 

*he  above  ft  fore  Includes  tha  credit  lor  tha  ateel  stack 
onl  ‘tad. 

Tours  vary  truly 

RJSS  COiPTTCCTIOt  CCW0-AT10H 


a.  z.  >nr 


Ajn.to 

ft 


BEST  COPY  AVAILABLE 


from  the  original  bound  volume 
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•  •Bl¬ 
ip  *oCoy,  AUa.aalo 


PTOUT1  Of  COtt  Of  8C0U1  8HCU 


StMk  •  20*  rd.  flap  and  50*  hl*fa 


Orl  .‘1  r»  1  at#., 


890  N*  ft,  brlok 

50  if  20*  rt.  nm 

1  only  «m.  oap 
8  only  tldabioa 

J*t  r*lrf.  it«d 


Se*rrol(Jlr..  ,  #q-j !  j-o  <d  1 1  *to. 


•  1.35 

n  11*7.50 

3.75 

187.50 

50.00 

yojoo 

1400 

8*00 

10.00 

TT3T330 

,  ato. 

262.60 

1695.60 


181  oo,  it.  brlok  *  1,00 

18  lr  50*  rd^ilu#  6.00 

1  only  8**50"  rd.  think)*  5.00 

1  only  Cone.  Cap  25,00 

22  only  Anchor  bolt  a  .25 


161*00 

108.00 

5.00 

25*00 

5*00 


Wat  additional  rr1  co 


snr»#wT 


trlak  fjttit 
Vatal  Steal  Credit 


1578.10 

2L2.2U 


ID* 

Aaoant  of  hjctra 


113.61* 


41 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


401 


571 


RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 


Area  Engineer 
Camp  McCoy,  Wisconsin 

Gentlemen : 


September  28,  1942 

Contract  W-1088-eng-1638 
RE:  Proposal  #19 


In  accordance  with  your  instructions  our  subcontractor,  J.  E.  Robert¬ 
son  Co.,  has  delivered  to  Warehouse  #17  belonging  to  the  Area  Engineer, 
the  following  material: 


2  McAlear  Water  Feeders 
2  50  ft.  Lengths  of  hose 
2  American  Rad.  Jacketed  Boilers  #309 
8  Minneapolis  Honeywell  Thermostates 
12  Minneapolis  Honeywell  Acquastates 
14  Trane  Float  vents 
10  Trane  Co.  #71269  Unit  Heaters 
2  Trane  Co.  #7240  Unit  Heaters 


@  26.50  ea. 

53.00 

11.34 

293.36  ” 

586.72 

6.75  ” 

54.00 

6.00  ” 

72.00 

70.00 

55.95  ” 

559.50 

17.95  ” 

35.90 

1442.46 

These  materials  were  purchased  for  the  two  CMS  shops  prior  to  the 
time  that  these  buildings  were  deleted  from  our  contract.  We  are  re¬ 
questing  that  a  charge  order  be  issued  in  this  amount  in  order  that  we 
may  reimburse  our  subcontractor  for  this  expenditure. 


Yours  very  truly. 


RING  CONSTRUCTION  CORPORATION 


M.  C.  FLOYD 
By  A.  I.  WIIK 
M.  C.  FLOYD 

MCF:VS 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

June  11, 1942 

War  Department 

United  States  Engineer  Office 

Area  Engineer 

Camp  McCoy,  Wisconsin 

Contract  W-1088-eng-1638 
Re:  Revised  Proposal 
Changes  Electric  Service 


Gentlemen: 

This  is  in  supplement  to  our  proposal  of  June  5th  covering  the  electric 
changes  for  Buildings  M-152,  M-172,  and  M-228. 


402 


We  are  tabulating  below  a  revised  proposal  in  the  amount 
Thousand  Nine  Hundred  Fifteen  Dollars  and  Sixty  Cents  ($6,915 

BUILDING  M-172  &  M-152 

Furnish  &  Entrance  service  from  outside  of  building  to 
Install:  distribution  panel,  consisting  of  3  #4  R.C.  wire 

with  1  conduit  complete  with  entrance 
condulet. 

One  100  amp.  fused  entrance  switch. 

One  50  Amp.  3  pole  solid  neutral  fused  cutout 
connected  to  100  amp.  switch  with  3  #8  R.C. 
wire 

Provide  connections  from  distribution 
panel  to  deep  fat  fryer  CHARGE  $133.00 
Eliminate:  One  3  #8  entrance  service  wires, 

conduit  and  condulet  from  outside  of 
building  to  distribution  panel. 

Eliminate  60  amp.  entrance  switch 
1  CREDIT  37.12 


EACH  BUILDING  NET  EXTRA  ....  95.88 

ADDITION  FOR  FIVE  BUILDINGS  <§>  $95.88 


Furnish  & 
Install: 


Eliminate 


BUILDING  M-228 

Entrance  service  from  outside  of  building  to 
distribution  panel  consisting  of  3  #2  wire,  1% 
inch  conduit  and  entrance  condulet. 

One  100  amp.  fused  entrance  switch. 

One  50  Amp.  3  pole  solid  neutral  fused  cutout 
connected  to  100  amp.  switch  with  3  #8  R.C. 
wire  CHARGE  140.05 

Provide  connections  from  distribution 
panel  to  deep  fat  fryer 
One  3  #6  entrance  service  wires, 
conduit  and  condulet  from  outside  of 
building  to  distribution  panel. 

Eliminate  60  amp.  entrance  switch 

CREDIT  36.25 


EACH  BUILDING  NET  EXTRA 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

June  11,  1942 

War  Department 

United  States  Engineer  Office 

Area  Engineer 

Camp  McCoy,  Wisconsin 

(continued)  Revised  proposal — Electric  Changes 


of  Six 
.60) : 


$479.40 


103.80 


403 


Page  Two 

ADDITION  FOR  62  BUILDINGS  @  $103.80  _  $6,435.60 

TOTAL  ADDITION .  $6,915.00 


Yours  very  truly, 

RING  CONSTRUCTION  CORPORATION 


AIW  :ejr 


A.  I.  WIIK 
A.  I.  WIIK 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

June  22,  1942. 

War  Department  Contract  W-1088-ENG-1638 

U.  S.  Engineer  Office 

Area  Engineer 

Camp  McCoy,  Wisconsin 

Re:  Revised  Proposal  No.  10 
Building — 1  Oil  House 


Gentlemen: 

We  are  herewith  submitting  a  revised  proposal  on  1  Oil  House  of  5 
bays,  in  accordance  with  drawing  No.  6150-6-B,  dated  May  4th,  same 
being  a  modification  of  5  OSH-1  buildings  to  provide  a  battalion  oil 
house. 

We  hereby  propose  to  furnish  all  labor  and  materials  to  perform  the 
work  required  for  this  one  building  for  the  sum  of  Four  Thousand  Five 
Hundred  Dollars  ($4500.00).  We  have  not  included  any  money  allow¬ 
ance  for  any  allocated  materials  such  as  lumber,  nails  and  mechanical 
equipment  in  the  above  bid  amount.  The  time  of  completion  would  be 
on  or  before  September  23,  1942. 

Yours  very  truly, 

RING  CONSTRUCTION  CORPORATION 

A.  I.  WIIK 
A.  I.  wnK 


AIW:EG 
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RING.  CONSTRUCTION  CORPORATRJN 

QKNKRAL  flMWUCWS 
COPY 


'  **  Pr,P-,<  f,r  th*  wktHwHi  «f  ino  f«r  Oar%« 

in  MwNtew  with  tte  tMuM  mlMd  Him 
tm  «a  MUlaci  u  lisW  tolm 


M9*l 

li.n 

904-44 

lilt)  -  -  -  - 
1) - 

CB-1 

IUO 

W 

» - 

74.40 

x-i 

* - 

53.71 

aco-i 

4 - 

3841 

n-iom-«  (*)--- 

43.41 

n-t 

BE::: 

T.9» 

’«0Q-1 

IT  .T9 

DBQ-1 

1ST. 97 

03-1 

(10)-  -  -  -  - 

19.90 

sc<x-i 

w  -  -  -  - 

49.98 

,«■  t* 

C«tiMW  -  -I4t9.lt 

Mm 

Tom  M19 

’  truly 

K»  COMTROCnOK  OOUDlATIOl 
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BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


October  26,  1942 


War  Department 
U.  S.  Engineer  Office 
Area  Engineer 
Camp  McCoy,  Wisconsin 

Contract  W-1088-eng-1638 


Gentlemen: 

We  hereby  propose  to  offer  you  a  credit  of  $27.50  per  ton  foi  tv* 
reenforcing  steel  not  placed  by  us. 


Yours  very  truly, 

RING  CONSTRUCTION  CORPORATION 


AIW:vs 


A.  I.  WIIK 
A.  I.  WIIK 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

Ootatar  8.  X9t£ 


V*  s. 

tap  Mbr,  H 


otnoo 


tatrMt  8-1086-BG-1458 
■i  PnpMtl  fit 


Za  martaM  olta  jaw  lot tor  of  My  SO  —  if  Hi  mt 
(Vi&n4  prijMd  fit  4* tad  Jkl/  glrlag  lUw—W  hr 
Mltdag  tka  vuMig  wl  alMdag  »f  alahn,  n  an  tan 
at tii  Mal*tl»{  tho  itaii  of  talldlnga.  tta  nit  jrlaa 
tta  ooofc  tall  dint  mi  tho  total  mat  to r  tta  •  Imago 
order.  Ttaro  au  oo  odt  prior  for  tho  talldlag  5  tap* 
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lafaotorp. 
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8*86 
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9*96 
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iS 
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BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

Oet.  6.  YASt 


Vr  Dapataaot 

c.  c.  ornaa 

Aras  feflnaar 

Cmp  KmCoy,  <-\m  on*  1b 

3«tlMni  CMtmt  V-10M.V0-1638 

tM  Savissd  Proposal  m 
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AZVtM 


BEST  COPY  AVAILABLE 


from  tha  original  bound  volume 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

Oct  6,  1942 

War  Department 
U.  S.  Engineer  Office 
Area  Engineer 
Camp  McCoy,  Wisconsin 


Contract  W-1088-eng-1638 
Re:  Revised  Proposal  #21 


Gentlemen: 

Reference  is  made  to  your  letter  of  June  9  in  which  you  request  our 
breakdown  proposal  for  the  omission  of  vestibules  in  the  Mess  Halls, 
replacing  same  with  stoops. 

We  hereby  offer  you  a  credit  of  $1,705.00  for  omitting  the  vestibules 
for  the  following  buildings: 

405,  406,  439,  450,  2806,  2807,  2815,  2816,  2827,  2828,  2868  as  tabulated 
below. 

For  11  buildings — 11  x  $155.00 _  $1,705.00. 

Yours  very  truly, 

i  RING  CONSTRUCTION  CORPORATION 

A.  I.  WIIK 
A.  I.  WIIK 

AIW  :EG 
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RING  CONSTRUCTION  CORPORATION 

OKWnUL  CONTRACF0B8 

COPY 

0 (Mr  9,  191# 


Arm  fcglaaar 

Caap  h««x»  ImwU 
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■ISO  COVSnDCZKM  OOlfQtdllOi 


aviia 

57 


from  the  original  bound  volume 
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RING  CONSTRUCTION  CORPORATION 

general  contractors 
COPY 
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0.  ».  Tniliwr  OffU* 
Am 

NO*/, 


teittMti  OMtrMt  MOM 

■•»  Pmpoool 

Sit.'.  fvtt«r  rofarasao  to  /Mr  1 attar  of  Oat.  19  acA  nr 
npl/  «f  Oat  lit  ncwtUic  Mrtala  diflannn  la  Urn 
CM  toLUlnc*. 

to  pr«fM«  to  oriar  jw  a  milt  of  &350.00  Tor  tfca 
ul««l«  of  tfco  irootlag  la  tta  lcMlitlM  kMrl«.al 
it  tolas  wl^itMl  tint  tha  i«a»t«T)  •  hair  a  ora 
aot  o  ooatroat  ravdroMnt,  at  total  atad  talaa* 


Ulc*.  *170-00  1390-00 


kmtwiwtll, 

BIO  0MMR8N  OOfrOftAfXfli 


tfVi* 


A.  X.  VXS 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 


+  f 


415 


582 

KING  CONSTRUCTION  CORPORATION 

OXMKBAL  OOBVTKACPOB8 

COPY 


A*  UM»k 


BEST  COPY  AVAILABLE 

from  tha  original  bound  voluma 


417 


583 


RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

Sept.  21,  1942 

War  Department 
U.  S.  Engineer  Office 
Area  Engineer 
Camp  McCoy,  Wisconsin 


Contract  W-1088-ENG-1638 
Re:  Proposal  #17 


Gentlemen: 

Reference  is  made  to  our  proposal  #17  dated  August  24  and  your 
acceptance  of  this  proposal  dated  August  26. 

We  are  quoting  to  you  from  a  letter  we  have  received  from  the  Yale 
and  Town  Manufacturing  Company,  our  hardware  suppliers. 

“For  your  information,  on  the  other  contract  for  Camp  McCoy  for 
the  other  area,  the  Area  Engineers  did  not  agree  with  our  method  of 
counting  the  keys  not  furnished  by  us,  and  we  therefore  rechecked  the 
quantity  of  locks  furnished  on  your  job,  and  according  to  the  method 
employed  by  the  Area  Engineer  on  the  other  portion  of  the  job,  we  find 
that  we  furnished  to  you  the  quantity  of  1,672  keys,  when  a  total  quan¬ 
tity  of  3,354  would  be  required. 

Therefore,  we  are  issuing  credit  to  you  for  the  not  furnishing  of  1,682 
cylinder  lock  keys  at  the  unit  price  of  .092  per  each,  or  a  total  net  credit 
of  $154.74.” 

We  wish  to  inquire  if  your  determination  of  the  number  of  keys  cor¬ 
responds  with  the  number  as  given  above,  and  if  so,  we  are  requesting 
that  the  change  order  for  this  proposal  be  issued. 

Yours  very  truly, 

RING  CONSTRUCTION  CORPORATION 

M.  C.  FLOYD 
By  A.  I.  WIIK 
M.  C.  FLOYD 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

October  30,  1942 


War  Department 
U.  S.  Engineer  Office 
Area  Engineer 
Camp  McCoy,  Wisconsin 


Contract  W-1088-ENG-1638 
Re:  Proposal  #34 

Gentlemen: 

Reference  is  made  to  the  item  of  roofing  requirements  for  the  CMSl 
Buildings. 

The  strip  shingles  as  installed  is  in  accordance  with  the  manufactures 
standard  specifications  and  recommendation  for  the  pitch  of  the  roofs 
for  these  buildings. 

We  are  enclosing  a  letter  in  three  copy  form  from  the  Johns-Manville 
Co.,  stating  that  they  approve  these  shingles  for  roof  pitches  of  3%*  per 
foot  or  greater. 

However,  in  order  that  this  roofing  question  be  settled,  we  will  agree 
to  offer  you  a  credit  of  $423.00  for  the  8  CMS  1  Buildings  involved,  if 
the  roofs  as  installed  are  accepted  as  tabulated  below: 

423  squares  @  $1.00  $423.00 


Yours  very  truly, 

RING  CONSTRUCTION  CORPORATION 

A.  I.  WIIK 
A.  I.  WIIK 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

Sept.  11,  1942 


War  Department 
U.  S.  Engineer  Office 
Area  Engineer 
Camp  McCoy,  Wisconsin 


Contract  W-1088-eng-1638 
Revised  Proposal  #4 


Gentlemen: 

Due  to  changes  in  size  of  chimneys,  we  are  hereby  submitting  an  ad¬ 
ditional  credit  allowance  of  One  thousand  ninety  seven  dollars  ($1- 
097.00)  to  cover  the  following  buildings: 


4 

3 

2 

1 

2 


Type  BOQ44  <§>  $149.00 

”  IBA1  61.00 

RB4  60.00 

12  78.00 

SP2  60.00 


—  $ 


596.00 

183.00 

120.00 

78.00 

120.00 


Total  Credit  $1097.00 

Yours  very  truly, 

RING  CONSTRUCTION  CORPORATION 


AIW:EG 


A.  I.  WIIK 
A.  I.  WIIK 
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601  The  Tax  Court  of  the  U.  S. 

Div.  4  Docket  12-R 
Admitted  in  Evidence 
Respondent’s  Exhibit  A 
Official  Report  of  Proceedings 
Before 

The  Tax  Court  of  the  United  States 
Stein  Brothers  Mfg.,  Co.,  Petitioner 

vs 

Secretary  of  War,  Respondent. 

Docket  No.  23-R 
Hearing  At  Washington,  D.  C. 

Date  April  8,  1946 
Page  615  to  764 

ACME  REPORTING  COMPANY 
Official  Reporters 
305  9th  St.  N.  W. 

Washington  4,  D.  C. 

Executive  1851 
•  •  •  • 

603  Before  The  Tax  Court  of  the  United  States 

In  the  Matter  of : 

Stein  Brothers  Mfg.  Co.,  Petitioner, 

vs. 

Secretary  of  War,  Respondent. 

Docket  No.  23-R 
Courtroom  No.  2 
Internal  Revenue  Building, 
Washington,  D.  C. 

April  8,  1946 — 10:00  a.  m. 

(Met  pursuant  to  notice.) 

BEFORE : 

HONORABLE  J.  E.  MURDOCK,  JUDGE. 
APPEARANCES: 

ALVORD  &  ALVORD,  By 
FLOYD  F.  TOOMEY,  Esq., 

THOMAS  E.  JENKS,  ESQ., 
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JOHN  P.  LIPSCOMB,  Jr.,  ESQ., 

606  Munsey  Building,  Washington,  D.  C.,  Appearing 
on  behalf  of  the  Petitioner. 

WILLIAM  V.  CBOSSWHITE,  ESQ., 

FRED  CURLEY,  ESQ., 

NEWELL  A.  CLAPP,  ESQ., 

Department  of  Justice,  Washington,  D.  C.,  appearing  far 
the  Respondent. 


604  Proceedings 

1  The  Clerk :  Docket  No.  23-R,  Stein  Brothers  Mfg. 

Co. 

Mr.  Crosswhite:  May  it  please  the  Court.  As  Your 
Honor  knows,  this  case  was  continued  to  Washington  in 
order  that  further  evidence  might  be  presented  to  the  Court 
on  three  matters  particularly. 

The  first  is  evidence  with  respect  to  the  allegations  of 
fact  set  forth  in  the  petition  dealing  with  the  alleged  un¬ 
constitutionality  of  the  Renegotiation  Act. 

The  second  is  evidence  with  respect  to  the  allegation  of 
the  petitioner  that  the  renegotiation  liability  of  the  peti¬ 
tioner  for  the  period  involved  had  been  discharged  on  the 
basis  of  the  provisions  of  subsection  403(c)(5)  of  the 
renegotiation  Act  of  1942,  as  amended. 

The  third  question  deals  with  the  matter  of  excise  taxes 
assessed  against  petitioner  for  the  period  involved  but 
not  paid,  for  which  tax  exemption  certificates  had  been 
requested. 

I  wonder  if  I  might  make  a  few  opening  remarks  on  this 
at  this  time,  Your  Honor? 

The  Court :  No  one  is  stopping  you,  Mr.  Crosswhite. 

Mr.  Crosswhite :  The  petitioner  apparently  wishes  this 
Court  to  decide  the  constitutional  questions  solely  on  the 
i  abstract  basis  of  a  comparison  of  the  Constitution  and  the 
Renegotiation  Act  without  reference  to  time  or  cir- 
i  605  cumstances.  The  respondent,  however,  believes  that 
neither  this  Court  nor  any  other  court  would  care 
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to  decide  questions  as  important  as  the  constitutionality  of 
an  act  which  involved  the  financing  of  the  greatest  war  in 
history,  on  such  an  ivory  tower  basis. 

It  is  respondent’s  position  that  this  Court  would  welcome 
and  should  be  given  the  background,  the  facts,  the  reasons, 
the  circumstances,  and  the  problems  underlying  the  passage 
of  the  Renegotiation  Act,  and  the  subsequent  administra¬ 
tion  thereof,  in  order  that  it  may  consider  these  issues  as 
practical  working  wartime  propositions  rather  than  to 
consider  it  in  a  vacuum  disassociated  from  all  other  things. 

It  is  on  this  basis  that  we  propose  to  submit  evidence 
by  three  of  the  men  whose  combined  knowledge  and  experi¬ 
ence  runs  the  full  gamut  of  renegotiation.  Two  of  these 
men  were  with  the  departments  prior  to  the  advent  of  this 
country’s  entry  into  war.  Their  services  were  sought  at 
the  very  beginning  of  the  program  to  place  this  country 
on  an  adequate  basis  to  defend  itself.  They  were  in  the 
foreground  and  in  the  thick  of  all  the  procurement  prob¬ 
lems  and  difficulties  which  faced  this  country  in  its  gigantic 
task  of  first  arming  itself  and  later  its  allies.  They  will 
testify  as  to  the  procurement  problems  and  the  necessity 
for  the  control  of  war  profits  by  the  methods  set  forth  in 
the  Renegotiation  Act. 

The  testimony  with  regard  to  procurement  will 
606  deal  with  the  usual  peace-time  procurement  pro¬ 
cedure;  the  spiral-like  increase  in  volume  of  con¬ 
tracts;  the  difficulties  and  obstacles  facing  the  procure¬ 
ment  departments  and  the  impossibility  of  accurate  pricing 
with  its  resultant  often-times  excessive  war  profits. 

These  men,  who  were  present  during  all  the  early  stages 
of  renegotiation,  will  testify  as  to  the  first  attempts  at 
voluntary  renegotiation,  which  occurred  prior  to  the  enact¬ 
ment  of  the  Renegotiation  Act  on  April  28,  1942.  Their 
testimony  will  cover  the  procedure  which  they  followed; 
the  standards  which  were  set  up  and  which  have  been  the 
beacon  light  for  all  renegotiation  since  that  time.  They 
will  testify  as  to  the  organizations  which  later  developed 
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into  the  War  Department  Price  Adjustment  Board  as  well 
as  the  Navy  Department  Price  Adjustment  Board. 

Their  testimony  will  be  followed  by  that  of  Colonel 
Maurice  Hirsch  on  whose  capable  shoulders  has  fallen 
considerable  of  the  load  of  carrying  forward  the  renegoti¬ 
ation  program  and  to  whom  it  is  my  belief  the  greatest 
credit  should  be  given  for  the  success  of  this  program. 

Colonel  Hirsch ’s  testimony  will  cover  the  period  from 
the  organization  of  the  Price  Adjustment  Boards  in  the 
various  departments  up  to  the  present  time.  He  will  trace 
for  this  Court  the  principles,  policies  and  standards — or 
factors,  as  they  are  called  in  the  1943  Act — from 
607  the  first  time  they  were  set  forth  in  a  memorandum 
dated  March  27, 1942,  and  this  Your  Honor  will  note 
was  more  than  a  month  prior  to  the  passage  of  the  Renego¬ 
tiation  Act  of  1942. 

He  will  trace  their  further  restatement  on  July  9,  1942, 
through  the  War  Department  directive  dated  August  10, 
1942,  to  the  Joint  Statement  by  the  War,  Navy  and  Treasury 
Departments  and  the  Maritime  Commission  on  the  pur¬ 
poses,  principles,  policies  and  interpretations  of  the  Re¬ 
negotiation  Act  dated  March  31,  1943,  through  the  War 
Department  Manual  for  Renegotiation,  August  15,  1943, 
and  the  Joint  Regulation  Manual  of  January  27, 1944,  until 
they  were  incorporated  into  the  Renegotiation  Act  of  1943 
which  was  enacted  as  of  February  25,  1944. 

Colonel  Hirsch  *s  testimony  will  show  what  those  factors, 
principles  or  standards  are  and  that  all  personnel  charged 
with  renegotiation  were  instructed  to  use  these  principles 
and  standards — or  factors  as  I  have  already  stated  they 
were  called  in  the  Renegotiation  Act  of  1943. 

1  Colonel  Hirsch ’s  testimony  will  also  cover  the  procedural 
aspects  of  renegotiation,  the  mechanics  whereby  the  re¬ 
negotiation  of  a  particular  contractor  was  processed 
through  the  various  steps  or  levels  of  the  organization. 
This  evidence  will  show  that  the  first  organizational  setup 
was  in  March  and  April  of  1942— which  again  Your  Honor 
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will  notice  was  before  the  passage  of  the  Renegotia- 
608  tion  Act  of  1942  and  was  during  the  time  Congress 
was  considering  the  passage  of  the  Act — and  that 
this  organization  has  remained  substantially  the  same  with 
some  modifications  for  the  advent  of  the  War  Contracts 
Price  Adjustment  Board. 

His  testimony  will  further  set  forth  the  functions  of 
the  various  sections  or  divisions  which  considered  the 
renegotiation  problem  of  a  contractor  and  the  manner  in 
which  such  hearings  were  conducted. 

The  foregoing  evidence  will  be  more  or  less  general 
in  nature  with  specific  references  to  the  case  at  bar. 

His  testimony  will  also  cover  the  number  of  cases  which 
have  been  renegotiated,  including  clearance  and  cancella¬ 
tion,  as  of  March  8, 1946,  and  the  amounts  involved  therein. 

It  is  believed  that  the  foregoing  evidence  will  enable  this 
Court  or  any  other  court,  or  any  person  dealing  with  rene¬ 
gotiation  to  more  ably  and  adequately  pass  judgment  upon 
this  phase  of  our  wartime  economy  than  they  would  other¬ 
wise. 

With  respect  to  the  question  rising  under  subsection 
403(c)(5),  and  the  allegation  that  the  petitioner  has  been 
discharged  from  renegotiation  because  of  the  failure  of  the 
respondent  to  comply  with  the  provisions  of  subsection 
403(c)(5),  the  evidence  will  show  that  on  October  3,  1942, 
just  three  days  after  the  close  of  the  period  involved  herein, 
that  is,  the  fiscal  period  ending  September  30,  1942,  a 
circular  letter  was  sent  to  the  petitioner  stating  in  general 
that  the  company  had  been  assigned  to  the  Army  Air  Forces 
for  renegotiation  and  that  it  was  requested  to  submit 
certain  financial  information  to  the  Army  Air  Forces  Price 
Adjustment  Board  at  Wright  Field,  Dayton,  Ohio,  in  order 
that  examination  could  be  made  thereof  and  a  determina¬ 
tion  made  as  to  the  excessive  profits,  if  any,  derived  by  the 
petitioner  during  its  most  recent  current  period. 


444 


The  evidence  will  also  show  there  wTas  additional  cor¬ 
respondence  between  petitioner  and  the  Army  Air  Forces 
Price  Adjustment  Board  during  the  month  of  October, 
1942,  and  the  chronological  progress  of  this  case  will  be 
shown  from  that  time  forward. 

To  comment  only  on  the  high  lights  of  this  phase  of  the 
case,  the  evidence  shows  that  subsequent  to  the  correspond¬ 
ence  in  October,  1942,  between  the  parties,  the  Army  Air 
Forces  Midcentral  Procurement  District  Price  Adjustment 
Section  was  established  in  Chicago  and  the  case  was  trans¬ 
ferred  to  it. 

The  first  meeting  or  conference  between  the  Chicago 
Price  Adjustment  Section  and  the  petitioner  was  December 
7,  1942.  Subsequent  thereto  check  lists,  which  have  here¬ 
tofore  been  offered  as  Petitioners  Exhibits,  which  are 
used  by  renegotiators  in  obtaining  information  during 
conferences  with  the  contractor,  or  to  be  submitted  by  the 
contractor,  at  a  later  date  was  forwarded  to  the  petitioner 
to  assist  it  in  in  furnishing  information  on  which  its 
excessive  profits  could  be  determined.  Data  and  informa¬ 
tion  was  supplied  by  petitioner  or  its  representative  from 
time  to  time. 

The  evidence  will  further  show  that  there  was  one  meet¬ 
ing  at  the  plant  of  the  petitioner  on  April  21,  1943,  and 
will  also  show  the  personnel  involved.  There  were  various 
subsequent  meetings  at  the  office  of  the  Price  Adjustment 
Section  in  Chicago,  June  3,  June  21,  July  1  and  July  8,  all 
in  1943,  as  well  as  numerous  telephone  conversations  and 
informal  conferences  during  this  period. 

The  evidence  will  show  that  on  July  31,  1943,  the  report 
of  the  renegotiation  was  prepared  by  the  Chicago  office  and 
forwarded  to  Washington,  where  a  conference  was  held 
between  the  petitioner  and  a  panel  of  the  War  Department 
Price  Adjustment  Board  on  October  21, 1943. 

Subsequent  thereto  there  were  numerous  letters  and  tele¬ 
phone  conversations  between  the  parties,  particularly  with 
reference  to  a  patent  question,  but  the  evidence  will  show 
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that  at  no  time  prior  to  the  filing  of  the  amended  petition 
on  January  21,  1946,  the  date  the  hearing  started  in  Chi¬ 
cago,  did  the  petitioner,  the  partners,  its  counsel  or  its 
representative  ever  refer  to  the  fact  that  they  had  not 
received  the  formal  notice  mentioned  in  Section  403(c)(5). 

The  pleadings  indicate  that  the  petitioner  is  now  contend¬ 
ing  that  by  May  15,  1943,  it  had  complied  with  the  provi¬ 
sions  of  subsection  403(c)(5)  as  amended.  Undoubtedly, 
the  petitioner,  after  all  these  meetings,  conferences,  letters, 
memoranda,  and  finally  the  issuance  of  the  order  deter¬ 
mining  excessive  profits,  all  within  one  year  of  May  15, 
1943,  as  the  evidence  will  show,  the  date  alleged  by  peti¬ 
tioner  as  the  date  when  it  complied  with  Section  403(c)  (5), 
would  have  felt  as  foolish  in  requesting  or  suggesting  the 
need  of  a  letter  as  the  respondent  would  have  felt  were  it 
to  have  sent  such  a  letter  intimating  that  the  Secretary 
thought  the  petitioner  had  excessive  profits  and  fixing  a 
time  and  place  for  a  conference. 

With  respect  to  the  excise  tax  matter,  it  is  my  under¬ 
standing  that  petitioner  has  received,  or  feels  sufficiently 
confident  that  they  will  receive  tax  exemption  certificates 
and  that  no  further  issue  will  be  made  on  this  point.  I 
may  be  wrong  on  that  point,  but  I  understood  that  to  be  so. 
Mr.  Toomey  can  probably  correct  me,  if  I  am  incorrect  on 
that  matter. 

609  The  Court:  Do  you  wish  to  make  a  state- 
ment,  Mr.  Toomey? 

Mr.  Toomey :  A  very,  very  short  one,  Your  Honor. 

With  respect  to  the  outline  of  what  respondent  proposes 
to  show  dealing  with  the  Constitutional  issue,  I  merely 
want  to  say  this:  The  only  question  in  that  regard 
that  is  raised  in  this  petitioner,  our  petition,  is  the  consti¬ 
tutionality  of  this  statute  as  applied  to  this  particu- 

610  lar  contractor.  We  do  not  think  that  any  evidence 
outside  of  the  problems  affecting  this  particular  pro¬ 
curement  or  .  any  evidence  with  respect  to  the  procedure 
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applying  except  in  the  case  of  this  contractor,  is  material 
at  all. 

Now,  whether  the  Court  wants  to  listen  to  long  disserta¬ 
tions  on  the  history  of  renegotiation  dating  back,  I  sup¬ 
pose,  to  the  revolutionary  war,  as  it  has  in  a  lot  of  treatises, 
that  is  a  question  for  the  Court  to  decide.  I  am  going  to 
make  appropriate  objections  to  going  beyond  the  facts  as 
they  are  applied  to  this  contractor  and  as  applied  to  this 
particular  type  of  procurement  or  as  applied  to  the  pro¬ 
cedure  in  cases  other  than  this  contract.  After  I  have 
done  that  I  do  not  intend — that  is,  if  Your  Honor  decides 
to  listen  to  all  of  this  extraneous  material — I  do  not  want 
to  be  in  the  position  of  annoying  Your  Honor  with  feeble 
objections. 

I  am  certainly  going  to  object  to  anything  other  than 
what  I  have  indicated.  I  do  not  think  it  has  any  materiality 
at  all. 

_^Iatenal^etwe€n^blacklines>deletedJnBCO£2^^i^^^^iM^^^i^^^ 

On  the  question  of  excise  tax,  Your  Honor,  we  have  not 
yet  been  able  to  get  that  straightened  out.  We  have  not 
obtained  the  exemption  certificates  and  I  cannot  tell  you 
this  morning  whether  we  are  going  to  get  them  or  not. 
I  would  suggest  that  we  let  that  matter  rest  for  the  present 
and  some  time  during  the  hearing  here  today  or  tomorrow 
we  will  have  to  make  some  appropriate  disposition  of  it  for 
the  record. 

(>11  The  Court:  All  right. 

Mr.  Crosswhite:  General  Browning. 

Whereupon, 


Albert  J.  Browning 

called  as  a  witness  for  and  on  behalf  of  the  respondent, 
having  first  been  duly  sworn,  was  examined  and  testified 
as  follows: 

By  Mr.  Crosswhite: 


447 


Direct  Examination 

Q.  General  Browning,  will  you  please  state  your  name 
and  address  for  the  reporter?  A.  Albert  J.  Browning. 
Residence:  2720  Wisconsin  Avenue,  Washington,  D.  C. 
Legal  residence:  Chicago,  Ill. 

Q.  What  present  position  do  you  hold  with  the  Gov¬ 
ernment,  General  Browning?  A.  Director  of  the  Office  of 
Domestic  Commerce,  in  the  Department  of  Commerce. 

Q.  Would  you  please  give  the  Court  a  brief  resume  of 
your  background  and  previous  experience  prior  to  coming 
with  the  Government?  A  Upon  completion  of  my  college 
work  as  an  engineer  I  went  with  the  Robertson  Cataract 
Electric  Company  in  June  1922  in  Buffalo,  a  wholesale 
electric  supply  house ;  later,  at  the  Syracuse  branch  of  the 
same  company,  of  which  branch  I  became  general 
manager. 

612  From  May  1927  to  May  1929,  I  was  in  Salt  Lake 
City,  Utah,  as  sales  manager  of  the  Electric  Light 
&  Refrigerator  Company  and  the  Intermountain  Electric 
Company,  buying  and  selling  automotive  equipment. 

From  May  1929  to  May  1931  I  was  district  manager  of 
the  Acme  Division  of  the  Sherwin-Williams  Company  in 
Los  Angeles.  From  1931  to  1934  I  was  the  general  man¬ 
ager  of  another  subsidiary  of  the  Sherwin-Williams  Com¬ 
pany  in  Detroit,  Michigan. 

From  April  1934  to  August  1938  I  was  with  Montgomery 
Ward  in  Chicago,  as  merchandise  manager,  first  with  the 
paint  lines  and  later  with  what  is  known  as  the  heavy 
lines,  covering  paint,  plumbing,  hardware,  housewares, 
building  materials,  automotive  supplies  and  farm  equip¬ 
ment.  I  had  charge  of  both  the  purchasing  and  selling  of 
those  lines,  which  represented  about  a  third  of  the  com¬ 
pany’s  business. 

In  August,  1938,  I  became  president  of  the  United  Wall 
Paper  Factories,  in  Chicago,  manufacturing  wall  paper. 
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In  October,  1940,  I  came  to  Washington  at  the  request 
of  Mr.  Donald  Nelson,  who  at  that  time  was  Coordinator 
bf  Purchases  of  the  Advisory  Commission  to  the  Council 
of  National  Defense,  as  his  assistant. 

In  March  the  Office  of  Production  Management  was  estab¬ 
lished.  Mr.  Nelson  became  the  Director  of  Purchases 
and  I  became  his — 

613  Q.  March  of  what  year?  A.  March,  1942. 

Q.  19 —  A.  No,  in  October  1940  I  came  here 
and  in  January  1941  I  went  over  with  the  Office  of  Pro¬ 
duction  Management,  and  in  March  of  1941  I  became  a 
special  assistant  to  Mr.  Nelson,  which  job  I  held  until  I 
came  to  Washington  in  January  1942,  with  the  War  Depart¬ 
ment,  in  the  Office  of  the  Under  Secretary  of  War,  as 
Deputy  Director  for  Procurement. 

When  the  Army  Service  Forces  was  established  in  1942 
I  became  Chief  of  the  Purchases  Branch  and  later  Di¬ 
rector  of  the  Purchases  Division  of  the  War  Department, 
which  I  held  until  June  of  1944,  at  which  time  I  became 
Assistant  Director  of  Materiel  at  the  War  Department  with 
supervision  of  the  Purchases,  Renegotiation  and  Termina¬ 
tion  Divisions. 

Q.  What  were  your  duties  with  the  Advisory  Com¬ 
mission  to  the  Council  of  National  Defense?  A.  At  that 
time  we  were  setting  up  the  procurement  program  for  the 
1  armed  forces.  We  acted  as  advisors  for  the  services. 
My  particular  assignment  at  that  time  was  with  the 
Quartermaster  Corps  to  assist  in  setting  up  the  wartime 
procurement  procedures  and  methods. 

Q.  As  Director  of  Purchases  at  the  War  Department, 
what  were  your  duties?  A.  The  direction,  establishment 
and  supervision  of  policies,  procedures  and  methods 

614  for  the  War  Departments  purchasing  activities,  in¬ 
cluding  the  approval  of  all  contracts  over  $5,000,000. 

Q.  Are  you,  and  were  you  familiar  with  peacetime 
procurement  methods  in  the  War  Department  and  the 
armed  services?  A  When  I  first  came  down  here  most 
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of  our  buying  was  being  done  at  that  time  on  a  peacetime 
basis  of  bids  and  awards.  However,  the  bulk  of  the  awards 
at  that  time  were  being  made  on  a  semi-negotiated  basis, 
in  that,  we  would  ask  for  bids  and  sit  down  with  the  con¬ 
tractor  and  try  to  agree  on  a  price  after  we  received 
the  bids. 

Q.  Was  such  a  procedure  considered  adequate  to  pre¬ 
vent  an  abnormal  profit  in  peacetime!  A.  Peacetime 
business  was  very  competitive.  My  experience  was  that 
I  didn’t  get  any  business  unless  I  made  a  mistake  in  the 
price  I  quoted.  The  demand  for  merchandise  and  goods 
on  the  part  of  the  armed  services  practically  removed 
the  question  of  competition  for  business  when  the  war 
started.  We  then  had  several  classes  of  business.  We 
had  one  class  where  the  producer  was  shut  off  from  sup¬ 
plies  of  merchandise.  They  were  anxious  to  get  business. 
We  had  others  who  had  a  very  profitable  civilian  business 
and  did  not  want  to  change  over  to  war  business  until 
they  had  to. 

Q.  Was  the  peacetime  method  of  procurement 
615  used  during  1941  to  1945?  A.  In,  I  believe  it  was 
March, — I  have  the  date  in  my  notes — of  1942,  pur¬ 
chasing  by  any  other  basis  than  negotiation  was  prohibited 
under  a  directive  from  the  Office  of  Production  Manage¬ 
ment,  Mr.  Donald  Nelson.  Previous  to  that  we  had  re¬ 
ceived  instructions,  first  in  a  memorandum  to  the  Congress 
and  later  in  a  memorandum  from  the  Office  of  Production 
Management,  recommending  that  we  use  the  best  means 
of  procurement  negotiation  in  order  to  place  the  contracts 
in  the  proper  places  and  not  create  congestion  within 
certain  areas. 

Q.  Why  wasn’t  the  peacetime  methods  of  procurement 
used  during  1942  to  1945  other  than  you  have  just  stated? 
What  are  the  reasons?  A.  In  the  first  place,  contractors 
were  not  in  a  position  to  submit  a  bid  in  many  cases. 
Many  of  the  items  we  were  purchasing  were  still  on  the 
drawing  boards  and  it  was  impossible  for  the  contractor 
to  estimate  what  his  costs  would  be  at  that  time. 
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1  Secondly,  the  increasing  volume  of  business  and  the 
complexity  of  the  contracts  made  it  practically  impossible 
for  a  contractor  to  estimate  with  any  reasonable  degree  of 
accuracy  what  his  cost  was  going  to  be. 

We  have  innumerable  cases  where  the  costs  were  ulti¬ 
mately  half  of  what  the  contractor  estimated.  He  had  no 
way  of  estimating  what  his  costs  would  be  when  he 

616  got  into  production. 

Q.  Were  the  peaectime  procurement  personnel 
able  to  handle  this  type  of  wartime  procurement?  A.  No, 
sir.  There  were  several  reasons  for  that.  In  the  first 
place,  the  size  of  the  procurement  group  of  officers  during 
peacetime  was  so  infinitesimal  compared  with  the  staff  dur¬ 
ing  wartime  that  it  was  necessary  to  draw  in  large  num¬ 
bers  of  reserve  officers  who  had  no  procurement  experience, 
to  take  over  the  job  of  letting  contracts. 

1  Q.  With  this  breakdown  or  inability  of  peacetime  meth¬ 
ods  of  procurement  to  meet  wartime  requirements  was 
there  a  problem  with  respect  to  wartime  profits? 

Mr.  Toomey:  If  Your  Honor  please,  we  object  to  that 
as  getting  entirely  outside  of  the  scope  of  anything  that 
is  material  in  this  proceeding.  It  is  objectionable  as  intro¬ 
ducing  collateral  matter,  and  is  objectionable  as  attempt¬ 
ing  to  prove  legislative  history  really  by  oral  testimony. 
As  I  said  before,  we  object  to  it  on  the  ground  that  the 
only  evidence  of  this  kind  that  could  possibly  be  material 
is  evidence  with  respect  to  this  particular  procurement, 
this  particular  contractor. 

The  Court:  Would  you  read  me  the  question,  please? 

(The  question  was  read  by  the  reporter.) 

The  Court:  He  may  answer.  Exception  noted. 

The  Witness:  Very  definitely.  The  competition 

617  that  existed  in  peacetime  did  not  exist  at  the  time 
that  we  started  in  with  volume  buying.  It  was  im¬ 
possible  to  procure  on  a  competitive  basis.  Particularly  in 
the  early  part  of  the  program  contractors  were  able  to  take 
advantage  of  the  urgent  needs  of  the  departments  and  of 
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the  inexperience  of  the  men  who  were  placing  the  con¬ 
tracts.  Profits  that  could  be  considered  scandalous  and 
excessive  started  to  show  up  very  early  in  the  procure¬ 
ment  program. 

By  Mr.  Crosswhite: 

Q.  Why  was  this  an  important  problem?  A.  For  sev¬ 
eral  reasons.  The  first,  and  probably  the  most  important 
reason  is  that  high  profits  tend  to  encourage  inefficiency. 
They  don’t  put  the  pressure  on  the  cost.  That  decreases 
the  production  and  does  not  give  us  the  quantity  of  ma¬ 
terials  that  we  need. 

Secondly,  the  morale  effect  on  the  troops  and  on  the 
public  was  very  serious;  particularly  evidenced  when  the 
first  big  publicity  came  out  on  one  war  profiteer.  It  be¬ 
came  necessary  that  we  take  some  immediate  steps  to  see 
that  that  situation  was  corrected. 

Charges  of  profiteering  during  wartime  extend  an  effect 
on  the  troops  right  up  to  the  front  line.  It  affects  their 
morale  very  seriously. 

Q.  Did  it  have  any  effect  on  the  cost  to  the  public? 

A.  Very  definitely.  We  had  many  arguments  put 
618  up  to  us  that  in  wartime  prices  do  not  mean  any¬ 
thing.  Prices  do  mean  something.  We  were  allo¬ 
cated  a  certain  amount  of  money  to  purchase  war  equip¬ 
ment.  The  amount  was  not  unlimited  and  we  had  to  use 
those  funds  to  the  best  advantage.  Any  increase  in  prices 
as  a  result  of  excessive  profits  was  bound  to  have  an  effect 
on  the  amount  of  procurement. 

Q.  Did  the  spectre  of  inflation  also  have  any  effect  as 
to  the  importance  of  this  problem?  A.  I  think  it  is  self- 
evident  that  the  higher  the  prices  the  more  you  get  in 
the  way  of  inflation,  reaching  down  into  the  civilian  lines 
as  well  as  into  the  military  lines. 

Q.  In  connection  with  your  work  with  the  Govern¬ 
ment  did  you  make  a  study  of  the  problem  of  price  and 
profit  control,  General  Browning?  A.  We  did.  We  went 
back  and  checked  to  see  what  had  happened  in  previous 
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wars;  what  had  happened  between  the  wars.  I  took  a 
trip  to  England  to  investigate  the  methods  of  procure¬ 
ment  used  over  there.  The  evidence  was  so  overwhelm¬ 
ing  to  the  effect  that  profiteering  during  wartime  is  a  great 
detriment  to  the  prosecution  of  war  that  we  finally  decided 
on  the  methods  that  were  used  in  the  United  States. 

Q.  What  did  this  study  of  yours  disclose  with  respect 
to  war  profits,  General  Browning,  in  this  country 

619  and  in  foreign  countries?  A.  Well,  we  have  very 
definite  evidence,  going  back  even  to  the  time  of 

George  Washington  and  his  comments  about  the  effect  of 
war  profiteering.  General  Ludendor  stated  that  the  col¬ 
lapse  of  the  last  world  war  was  affected  very  seriously  as 
the  result  of  profiteering  there  in  Germany. 

I  think  all  of  the  evidence  from  all  of  the  previous  wars — 
I  am  not  going  to  go  hack  into  that — shows  this  is  a  prob¬ 
lem  that  is  not  new  with  any  war  any  place. 

Q.  What  did  your  study  disclose  with  respect  to  steps 
taken  in  this  country  during  the  last  wrorld  war,  to  control 
profits?  A.  There  were  numerous  bodies  set  during  the 
last  world  war,  to  try  to  control  profits.  Some  were  effec¬ 
tive  and  some  were  not.  They  tried  cost  plus  percentage 
of  cost,  and  all  the  other  methods  that  have  been  used  to 
try  to  control  profits.  Between  the  wars  I  think  there  were 
some  170  resolutions  introduced  in  Congress  to  take  the 
profits  out  of  war — at  least  to  remove  the  profiteering  dur¬ 
ing  wartime — none  of  which  produced  anything  very  pro¬ 
ductive. 

Q.  During  the  first  world  war  do  you  recall  specifically 
any  bodies  that  were  set  up  to  try  to  regulate  war  profits? 
You  spoke  of  various  methods.  I  wonder  if  you  can  recall 
any.  A.  I  remember  there  were  several  different  bodies, 
I  don’t  remember  the  names  of  all  of  them,  established 
at  that  time. 

620  Q.  Was  there  one  in  the  Navy  Department?  A. 
Yes,  there  was  the,  I  think.  War  Department  Board 
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of  Contract  Appeals.  I  have  the  names  in  the  documents 
but  I  do  not  remember  just  which  ones  there  were. 

Q.  Was  there  any  board  set  up  to  fix  prices?  A.  The 
War  Department  had  a  price-fixing  department  established 
during  the  last  war. 

Q.  Did  your  study  also  disclose  any  information  with 
respect  to  a  Board  that  was  called  the  War  Industries 
Board?  A.  The  War  Industries  Board  did  have  a  de¬ 
partment  under  them. 

Q.  Do  you  remember  when  that  came  into  existence? 
A.  I  think  Mr.  Baruch  had  charge  of  that  in  1918  and 
1919.  I  discussed  that  with  him. 

Q.  Do  you  recall  whether  one  of  the  methods  of  trying 
to  hold  down  excessive  profits  in  World  War  I  was  by 
means  of  taxation?  A.  You  had  your  high  excess  profits 
tax  during  the  first  world  war  the  same  as  during  this 
war.  The  evidence  from  that  war  and  also  from  this  one 
is  very  clear  that  high  excess  profits  taxes  do  not  keep 
down  profiteering  but  on  the  contrary  encourages  them, 
because  the  higher  the  percentage  of  profit  you  take  from 
the  contractor  by  way  of  taxes  the  more  incentive  for  him 
to  increase  his  profits  so  that  he  will  have  the  same 
621  .  amount  of  money  left  after  he  applies  this  percent¬ 
age  to  it. 

Q.  During  the  period  right  after  the  last  war  up  until, 
say,  1940, 1  believe  you  testified  that  there  were  well  over 
100  resolutions  and  bills  passed.  Do  you  recall  any  of 
those  resolutions  or  those  bills,  just  so  that  the  Court  may 
be  informed  on  that  point?  A.  The  major  objective  was 
to  take  all  of  the  profits  out  of  war;  to  draft  all  the  men, 
money,  management,  factories  and  so  forth  in  time  of 
war.  They  were  never  able  to  get  any  of  those  bills 
through  Congress. 

Q.  General  Browning,  you  spoke  about  the  problem 
being  present  in  foreign  countries,  and  you  referred  to 
Germany  for  one.  I  believe  you  also  mentioned  that  you 
made  n  trip  to  England  to  study  that  problem.  A.  Yes. 
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Q.  Can  yon  give  the  Court  anything  more  about  the 
problem  they  had  in  England  and  how  they  tried  to  meet 
it? 

Mr.  Toomey:  I  think  that  is  getting  pretty  far  afield, 
Your  Honor.  I  object  to  it  on  the  ground  that  it  is  com¬ 
pletely  irrelevant  and  immaterial. 

The  Court:  I  take  it  he  is  not  going  to  spend  a  long 
time  on  that.  He  may  answer. 

The  Witness:  In  England  they  would  go  back  back 
and  audit  each  contract,  contract-by-contract,  and  ascer¬ 
tain  the  cost.  They  agreed  to  pay  the  contractor  a 
622  certain  profit,  usually  only  7 y2  per  cent  on  his  in¬ 
vested  capital.  With  quantity  of  procurement  we  did 
here  in  the  United  States  it  would  be  impossible  to  follow 
the  British  System,  of  auditing  each  contract  after  the 
contract  was  ocmpleted.  They  admitted  ours  was  the 
best  but  they  had  started  on  theirs  and  they  used  it  all 
through  the  war. 

Q.  What  were  the  general  problems  of  importance  in 
procurement  during  1941  and  1942,  with  particular  refer¬ 
ence  to  those  faced  by  the  War  Department?  A.  One  of 
the  major  problems  was  to  try  to  find  contractors  who 
could  make  the  goods  or  who  would  make  the  goods.  One 
of  the  other  problems  was  the  personnel,  both  on  our 
side  and  on  the  contractor’s  side,  to  negotiate  and  estab¬ 
lish  fair  prices  for  both  the  contractors  and  for  the  gov¬ 
ernment. 

There  was  a  very  serious  problem  of  trying  to  find 
sources,  because  many  contractors  were  expanded  away 
beyond  their  normal  volume  of  business  and  they  did  not 
want  to  take  on  additional  war  business.  We  had  to  nego¬ 
tiate  with  them  to  get  them  to  expand  their  facilities  to 
take  on  the  very  large  volume  of  business  we  had  to  place 
at  that  time. 

I  might  say  one  important  thing  at  that  time  was  the 
unfamiliarity  of  contractors  with  wartime  items.  It  was 
necessary  to  go  into  tens  of  thousands  of  factories  where 
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they  had  made  no  military  articles  at  all  and  get  them  to 
set  up  production  lines  to  make  equipment  with 

623  which  they  were  not  at  all  familiar. 

Q.  Do  you  recall  in  general  terms  the  increase  in 
volume  of  contracts  both  in  numbers  and  in  dollars  that 
took  place  shortly  after  December  7,  1941?  A.  I  think 
our  number  of  contracts  multiplied  during  the  first  few 
months  after  the  declaration  of  war,  were  between  two 
and  three  times  what  we  had  on  December  7th.  The  dollar 
amounts  had  increased,  as  I  remember  it,  about  twenty 
times  what  we  had  on  December  7th. 

Q.  Were  there  any  problems  with  respect  to  shortages 
of  materials  and  labor  costs  and  material  costs,  and  prob¬ 
lems  of  that  nature?  A.  Well,  obviously  we  had  some 
very  great  shortages.  The  first  thing  was  a  shortage  of 
facilities,  shortage  of  materials,  and  shortage  of  manpower. 

The  record  on  the  shortage  of  aluminum  was  very  seri¬ 
ous.  It  became  necessary  to  set  up  a  system  of  priorities 
so  that  contractors  holding  the  most  important  contracts 
could  be  given  their  materials  and  the  various  supplies 
divided  up  among  the  various  agencies  as  well  as  the 
civilian  demands. 

Q.  I  believe  you  stated,  General  Browning,  that  you 
thought  it  was  impossible  to  actually  price  items.  Do  you 
have  in  mind  any  examples  with  respect  to  that?  A.  Well, 
I  could — You  mean  what  the  variance  was  in  prices? 

624  Q.  That  is  right.  The  original  price,  say,  in  ’40 
or  ’41  and  those  shortly  after  the  war  started.  A.  I 

will  give  you  a  few  examples  of  some  of  those. 

Q.  You  are  referring  to  an  article  in  Cornell  Law 
Journal.  Would  you  state  what  that  is?  A.  This  is  from 
the  Cornell  Quarterly,  an  article  I  wrote  for  them.  Volume 
29,  in  1943.  For  instance  airframes  for  bombers  from 
1942  until  1943  had  dropped  from  $235,000  to  $160,000. 
Fighter  airframes  from  $84,000  to  $72,000.  Parachutes 
from  $90  each  to  $70  each.  Cargo  ’chutes  from  $65  to  $40. 
Aircraft  engines  from  $16,000  to  $8,000.  Airframes  for 
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attack  bombers  from  $81,000  to  $64,000.  Automatic  pilots 
from  $4500  to  $2200.  There  was  no  way  we  could  project 
those  future  costs  at  the  time  we  let  the  initial  contracts. 

Q.  When  you  say  “no  way  we  could’’,  who  do  you 
mean  by  “we”?  A.  Ourselves  and  the  contractor.  We 
worked  closely  with  the  contractors  in  an  effort  to  deter¬ 
mine  what  the  price  would  be.  There  were  so  many  un¬ 
certainties — labor  costs  and  material  costs  going  up — 
volume  costs  were  increasing  and  they  didn’t  know  what 
they  would  run  into  in  the  way  of  managing  these  depart¬ 
ments.  All  you  could  do  was  put  various  cushions  into 
the  costs  to  take  care  of  contingencies.  Therefore,  when 
you  got  to  the  actual  cost  you  had  a  great  variance  be¬ 
tween  the  estimated  cost  and  the  actual  cost. 

625  Q.  I  wonder  if  I  can  direct  your  attention  to  the 
discrepancies,  the  decreases  in  original  prices  of 
machine  guns  and  the  ultimate  prices.  Do  you  recall  how 
those  ranged?  A.  As  I  remember,  we  started  out  by 
paying  around  $900  a  piece  for  those  and  we  finally  were 
buying  them  for  around  $300  a  piece.  I  have  the  records 
here  but  I  am  unable  to  lay  my  finger  on  them  immedi¬ 
ately  for  you. 

Q.  How  did  the  War  Department  attempt  to  meet  these 
procurement  problems,  General  Browning?  A.  At  what 
period? 

Q.  Starting  in  1940,  on  through — starting  with,  say, 
July  of  1940.  A.  Well,  the  first  thing  we  did  in  the  fall 
of  1940  was  to  try  to  set  up  over  in  the  Office  of  Production 
Management,  a  cost  analysis  section,  to  have  some  way 
in  which  we  could  check  these  costs,  because  we  were  not 
equipped  to  check  them  through  the  various  district  offices. 
We  later  set  up  a  rather  elaborate  cost  and  price  analysis 
section  which  was  later  tied  in  with  renegotiation,  in  an 
effort  to  try  to  determine  future  costs. 

We  set  up  redetermination  clauses  in  contracts,  wherein 
the  contractor  agreed  that  after  he  had  been  in  production 
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a  certain  length  of  time  we  would  then  go  back  and  re¬ 
determine  the  price  for  the  entire  contract  or  for  various 
sections  of  the  contract. 

626  We  set  up  escalator  clauses  which  would  protect 
the  contractor  from  potential  increased  labor  costs 

so  he  could  take  out  of  his  price  some  of  those  contingencies 
he  had  put  in. 

We  tried  to  remove  the  uncertainties  as  much  as  pos¬ 
sible  in  order  that  we  could  get  down  to  some  fair  and 
reasonable  basis  of  estimating  the  cost.  I  might  say  that 
very  few  of  them  were  very  effective. 

We  set  up  cost-plus-fixed-fee,  where  the  Government  paid 
all  of  the  cost  plus  a  certain  fixed  fee.  That  was  very 
effective  in  some  cases,  and  in  many  cases  where  we  did 
not  have  close  control  it  was  not  effective. 

We  tried  to  remove  the  area  of  uncertainty  from  the 
contracts  so  as  to  determine  a  reasonable  and  fair  cost. 

Q.  What  was  the  primary  objective  of  the  War  De¬ 
partment  in  dealing  with  these  procurement  problems?  A. 
To  get  production  was  our  primary  objective — to  get  the 
production  out  as  fast  as  we  could  and  in  as  large  a  quan¬ 
tity  as  possible. 

Q.  Can  you  state  very  briefly  the  historical  background 
of  the  elimination  of  advertisement  and  peacetime  pro¬ 
curement  methods  as  it  developed  in  the  negotiation  of 
contracts?  What  happened  along  in  December  of  1941, 
after  Pearl  Harbor?  A.  I  have  the  dates  here.  We 
started  to  remove  the  first  restrictions  on  formal 

627  bids,  and  later,  as  I  said,  by  directive,  we  were  for¬ 
bidden  to  place  contracts  by  formal  bid. 

Q.  I  believe  that  was  in  March,  didn’t  you  say,  of 
1942?  A.  Yes. 

Q.  Refresh  your  memory  by  referring  to  an  Executive 
Order  No.  9001.  Do  you  remember  that  Executive  Order? 
A.  That  came  out  after  the  passage  of  the  first  War 
Powers  Act,  delegating  the  powers  to  the  Secretary  of 
War,  Secretary  of  the  Navy  and  heads  of  the  Defense 
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Procuring  Agencies  to  change  contracts  and  let  price  con¬ 
tracts  without  the  normal  procedures  required  by  pre¬ 
vious  laws. 

Q.  Do  you  remember  when  those  came  into  effect?  A. 
The  first  one  was  the  procurement  policies  that  were  author¬ 
ized  on  July  2,  1940.  That  was  authorizing  contracting 
agencies  to  procure  without  advertising  for  formal  bids. 
The  next  one  was  a  directive  from  the  Office  of  the  Under 
Secretary  of  War  on  December  1941,  which  followed  the 
first  War  Powers  Act  which  just  preceded  that.  The  first 
War  Powers  Act  came  out  on  December  18th  and  we  had 
the  general  directive  issued  by  the  Under  Secretary  of 
War  on  January  14,  1942,  calling  attention  to  the  need 
for  speed  in  the  placing  of  contracts  and  that  we  would 
place  the  contracts  and  in  effect  pricing  became  secondary 
during  that  period. 

Q  What  do  we  mean  by  letters  of  intent,  and  were 
628  they  used  in  war  contracts?  A.  Very  largely. 

That  is  where  we  wrote  a  letter  to  a  contractor 
stating  that  we  intended  to  give  him  a  contract.  He  was 
authorized  to  spend — usually  a  limited  amount  of  money — 
in  preparation  for  his  contract,  so  that  he  could  go  ahead 
and  build  his  factory  or  get  his  organization  together 
while  we  were  working  out  the  details  of  the  contract  and 
the  materials. 

Q.  Do  you  recall  what,  if  any,  decentralization  methods 
of  procuring  were  instituted  by  the  Army  about  that 
time?  A.  Well,  in  peacetime  most  of  the  procurement 
was  done  either  at  the  central  depots,  for  instance  at  Jef¬ 
fersonville,  Philadelphia  or  Boston.  However,  at  the 
beginning  of  the  war  activities  a  larger  percentage  of  the 
activities  were  carried  on  in  Washington.  It  was  found  we 
could  not  house  all  of  the  people  in  Washington  nor  handle 
all  the  contractors  from  Washington.  It  was  decided  to 
decentralize  the  organization  and  distribute  it  around  the 
country  and  to  handle  contracts  oh  a  local  basis. 


459 


Q.  Were  the  chiefs  of  supply,  of  the  different  sections, 
authorized  to  make  contracts  ?  A.  They  were  authorized 
to  finalize  contracts,  first  up  to  half  a  million  dollars,  later 
to  one  million  dollars,  and  later  up  to  five  million  dollars. 
After  that  size  they  had  to  come  in  to  Washington  for  final 
approval  but  the  negotiations  were  all  carried  out  at  the 
district  level. 

629  Q.  Did  I  understand  you  to  state  that  with  respect 
to  whether  or  not  these  devices  as  used  by  the  War 

Department  were  successful  in  controlling  costs  and  prof¬ 
its?  A  They  were  not. 

Q.  General  Browning,  what  response,  if  any,  did  the 
Congress  make  to  these  problems  of  War  profits?  A. 
Back  in  1941  the  Truman  Committee  conducted  some  very 
extensive  investigations  of  profiteering  or  primarily  high 
costs  of  construction  contracts,  and  the  Naval  Affairs  Com¬ 
mittee  conducted  some  investigations.  That  wound  up  with 
the  most  publicized  example,  which  was  the  Jack  and 
Heintz  case,  which  happened  after  I  took  the  job  with  the 
Under  Secretary  of  War,  and  which  caused  us,  as  a  result 
of  that,  to  set  up  price  adjustment  boards  and  start  rene¬ 
gotiating  contracts  and  contractors. 

Q.  Was  any  action  taken  in  the  House  of  Representa¬ 
tives  with  respect  to  war  profits? 

Mr.  Toomey:  I  object  to  that.  Your  Honor,  on  the 
grounds  that  it  is  obviously  an  attempt  to  prove  legisla¬ 
tive  history  by  oral  testimony. 

The  Court:  It  seems  to  me  the  purpose  of  this  testi¬ 
mony,  at  least  in  part,  is  to  show  why  they  had  to  go  to 
Congress  and  ask  for  this  law.  I  think  it  would  be  proper. 

Mr.  Toomey:  I  didn’t  so  understand  the  last  question, 
Your  Honor. 

630  The  Court:  He  may  answer. 

The  Witness :  In  the  Sixth  Supplemental  Appro¬ 
priation  in  1942  there  were  several  amendments  suggested 
to  that  Bill.  One  was  the  Case  amendment  which  proposed 
the  establishment  of  a  fixed  ceiling  of  percentage  of  profit 
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on  the  cost  for  all  contracts  let  under  that  appropriation. 
The  percentage  was  set  at  6  per  cent. 

By  Mr.  Crosswhite: 

Q.  Do  you  recall  any  similar  amendments  by  the  Sen¬ 
ate?  A.  As  I  remember,  Senator  McKellar  offered  one 
about  the  same  time. 

Q.  Do  you  recall  what  those  percentages  were?  A.  I 
don’t  remember  the  percentage.  I  remember  the  Case 
one  which  was  the  one  which  had  the  most  activity  behind 
it  was  6  per  cent. 

Q.  Was  this  6  per  cent  opposed  by  the  services?  A. 
Both  percentages  were  diligently  opposed  by  the  services 
because  we  felt  that  if  you  fixed  a  fixed  ceiling  at  that 
time,  it  would  hamper  war  procurement.  There  were  cer¬ 
tain  types  of  materials  that  take  a  long  time  to  build  and 
require  a  lot  if  investment,  material,  loiowledge  and  skill 
where  six  per  cent  might  be  entirely  too  low,  and  other 
cases  where  a  simple  operation  of  stamping  out  of  large 
sheets  of  metal  with  a  large  volume  going  through  the 
plant  six  per  cent  would  be  entirely  out  of  line — one 
631  or  two  per  cent  would  be  a  high  margin  in  that  oper¬ 
ation. 

Secondly,  a  fixed  percentage  does  not  offer  any  incentive 
to  a  man  to  reduce  his  costs.  As  a  matter  of  fact  it  offers 
an  incentive  to  increase  the  cost.  Costs  can  not  be  sepa¬ 
rated  from  production  because  as  production  goes  up  costs 
go  down.  As  production  goes  down  the  costs  go  up. 

Q.  Were  you  a  representative  of  the  War  Department 
personnel  who  appeared  before  these  committees?  A. 
Yes,  sir. 

Q.  Directing  your  attention  to  the  hearings  before  the 
Senate  Sub-Committee  on  Appropriations,  which  were  held 
on  March  31  and  the  first  few  days  in  April,  were  you 
present  at  those?  A.  Yes,  sir. 

Q.  Was  there  any  information  given  to  the  Senate 
Committee  with  respect  to  what  was  being  done  in  the 
War  Department  with  respect  to  renegotiation?  A.  We 
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called  their  attention  to  the  establishment  of  the  Price 
Adjustment  Board  which  we  had  already  set  up  in  the 
Navy  and  the  War  Departments  to  handle  this  problem 
wherein  we  could  take  each  case,  weigh  it  on  its  own  merits, 
sit  down  and  agree  with  the  contractors  as  to  what  a  fair 
and  reasonable  profit  would  have  been  on  the  contract  he 
had  completed  or  was  on  the  contracts  which  he  was  work¬ 
ing. 

Q.  Was  the  committee  advised  with  respect  to 

632  the  principles  and  standards  which  you  folks  were 
using?  A.  I  do  not  believe  that  was  ever  read  into 

the  record  of  the  committee. 

Q.  When  you  say  “read  into  the  record”,  what  do  you 
mean  by  that?  A.  At  the  time  of  the  hearings  I  know 
I  discussed  it  personally  with  at  least  one  Senator  to  show 
what  method  we  were  following. 

Q.  Who  was  that  Senator?  A.  Senator  Brooks,  of 
Illinois. 

Q.  Was  he  a  member  of  that  committee?  A.  Yes,  sir. 

Q.  What  attempts,  if  any,  were  made  by  the  War  De¬ 
partment,  General  Browning,  to  eliminate  excessive  war 
profits  by  voluntary  renegotiation?  A.  Well,  the  day 
that  the  Jack  and  Heintz  case  appeared  on  the  Hill  we 
got  Mr.  Jack  and  Mr.  Heintz  to  go  over  to  the  War  Depart¬ 
ment  that  night  and  we  discussed  the  various  activities 
they  were  engaged  in,  and  as  a  result  of  that  discussion 
they  reduced  their  prices  on  the  contracts  they  had  ap¬ 
proximately  $10,000,000.  I  remember  he  had  about  $50,- 
000,000  worth  of  contracts  and  those  were  reduced  to  a 
price  of  $40,000,000. 

Shortly  after  that  we  had  a  meeting  with  the  Continen¬ 
tal  Motors  Corporation,  who  reduced  their  prices 

633  $40,000,000,  in  connection  with  the  Navy — 

Q.  May  I  interrupt  you  for  a  minute?  Do  you 
recall  the  date  when  you  had  the  meeting  with  the  Con¬ 
tinental  Motors?  A.  March  28,  1942.  The  meeting  with 
Jack  and  Heintz  was  on  March  23. 
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Q.  Would  you  continue,  please,  General  Browning?  A. 
The  meeting  with  the  Sperry  Corporation  was  on  April  6, 
in  conjunction  with  the  representatives  of  the  Navy.  It 
was  pointed  out  to  the  representatives  of  the  Sperry 
Corporation  the  excessive  profits  the  company  would  prob¬ 
ably  make  and  they  voluntarily  made  a  reduction  of 
$100,000,000  in  the  prices  of  the  contracts  they  had. 

Those  were  the  first  three  cases,  I  believe,  on  renego¬ 
tiation. 

Q.  Do  you  recall  prior  to  the  declaration  of  war 
whether  there  was  any  voluntary  reductions  of  prices 
or  renegotiations?  A.  There  had  been  no  renegotia¬ 
tions  in  the  sense  that  we  now  discuss  it.  Numerous  con¬ 
tractors  had  voluntarily  refunded  to  the  departments  prof¬ 
its  they  had  made  in  excess  of  what  they  thought  they 
should  have  made. 

Q.  Who  was  your  purchasing  agent  in  Canada  for  the 
War  Department?  A.  That  was  delegated  to  the  War 
Supplies  Limited,  which  represented  the  War  De- 
634  partment  in  negotiations  with  Canadian  companies. 

Q.  Was  there  any  attempt  made  between  your¬ 
selves  and  War  Supplies  Limited  with  respect  to  limita¬ 
tions  of  profits?  A.  War  Supplies  Limited  agreed  to  see 
that  no  Canadian  company  made  in  excess  of  10  per  cent 
on  any  United  States  war  contract. 

Q.  Do  you  recall  whether  there  were  any  voluntary  re¬ 
negotiations  with  airplane  companies  during  March  and 
April  of  1942,  other  than  the  ones  you  have  spoken  about? 
A.  Well,  we  had,  I  think  Republic  and  Beech  Aircraft. 
I  think  they  were  two  of  them.  I  am  not  clear  in  my  mind 
as  to  how  many  others  we  discussed  it  with  at  that  time. 

Q.  Were  you  present  at  those  meetings?  A.  Not  all 
of  them.  At  that  time  we  had  a  small  organization  which 
we  called  the  Price  Adjustment  Board,  who  were  working 
with  various  companies  we  suspected  were  making  exces¬ 
sive  profits. 
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Q.  When  was  this  Price  Adjustment  Board  set  up  in 
the  War  Department,  General  Browning!  A.  I  would 
have  to  look  up  the  exact  date.  I  do  not  remember  exactly 
when  it  was. 

Q.  I  see.  A.  There  were  two  boards.  There  was  one 
set  up  as  an  informal  board.  Originally  the  idea  was  that 
we  would  divide  these  companies  that  were  making, 

635  shall  we  say,  scandalous  profits,  and  one  group  would 
handle  one  company  and  the  other  group  would 

handle  another  company.  After  the  passage  of  the  Act  it 
was  necessary  to  set  up  the  formal  Board  under  the  re¬ 
quirements  of  the  Act. 

Q.  The  one  I  am  referring  to  was  the  informal  board 
that  was  set  up,  and  in  which  certain  policies  and  prin¬ 
ciples  were  set  up  for  that  board  which  you  have  testified 
were  mentioned  at  the  hearings  in  the  latter  part  of 
March.  A.  Well,  we  really  constituted  that  board  the 
day  before  the  meeting  with  the  Continental  Motors  Cor¬ 
poration.  We  brought  in  several  men  at  that  time  and 
wrote  up  the  principles  which  were  read  to  the  Continental 
Motors  people  at  the  meeting  on  March  28.  It  was  estab¬ 
lished  on  March  27  when  we  wrote  up  the  principles  to  be 
used  in  renegotiation. 

Q.  General  Browning,  I  hand  you  a  certified  copy  of  a 
memorandum  entitled  War  Department  Price  Adjustment 
Board  Policy  and  Procedure.  I  ask  you  if  you  will  exam¬ 
ine  that  and  state  what  it  is.  A.  This  was  the  statement 
of  policies  and  procedures  which  we  drew  up  in  the  War 
Department  for  use  in  negotiations  with  contractors  in 
order  to  guide  our  policy  and  to  be  sure  we  had  as  nearly 
uniform  policies  as  we  could  establish  at  that  time. 

Q.  When  was  the  memorandum  drawn  up!  What  was 
the  date!  A.  There  were  a  number  of  drafts.  This 

636  copy  you  have  here  was  the  one  we  finalized  on  the 
afternoon  of  March  27,  for  the  meeting  of  the  Con¬ 
tinental  Motors  on  the  28th.  I  read  this  to  them  at  that 
time. 
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Q.  Is  this  the  document  to  which  you  referred  when  you 
said  you  explained  the  principles  of  procedure  to  Senator 
Brooks?  A.  Right. 

Mr.  Crosswhite:  I  offer  in  evidence  as  respondent’s 
exhibit  “Q”  the  War  Department  Price  Adjustment 
Board  Policy  and  Procedure  memorandum. 

1  Mr.  Toomey:  May  I  ask  just  a  few  questions? 

The  Court :  Yes. 

Mr.  Toomey :  When  you  said  March  27,  you  mean  1943? 

The  Witness:  March  27,  1942. 

Mr.  Toomey:  Was  this  document  ever  published  any 
place? 

The  Witness :  I  don’t  believe  it  was. 

Mr.  Toomey:  It  was  treated  as  a  restricted  document 
of  the  War  Department? 

1  The  Witness :  No,  sir,  not  restricted  at  all. 

Mr.  Toomey:  How  long  did  this  remain  in  effect? 

The  Witness:  Oh,  the  next  statement  came  out — I  can 
give  that  to  you.  (Referring  to  notes.)  We  had  one  on 
April  29.  There  was  one  that  was  directed  to  the  Chiefs 
of  Services.  That  was  October  10.  There  was  an- 
637  other  one  on  August  13.  There  was  one  on  July 
9th.  The  one  on  July  9th  was  the  one  that  was 
rather  extensively  distributed  not  only  in  the  War  De¬ 
partment  but  to  people  outside  of  the  Services.  It  gives 
the  history  of  the  establishment  of  the  Board,  the  conduct 
of  the  renegotiation,  who  may  be  required  to  be  renego¬ 
tiated,  and  more  or  less  a  statement  of  policies. 

Mr.  Toomey:  We  object  to  this,  Your  Honor.  It  was 
obviously  not  in  effect  at  any  time  when  the  renegotiation 
conferences  or  anything  in  connection  with  this  particular 
contractor  took  place.  It  is  far  later  than  this. 

The  Court:  What  is  your  purpose  in  introducing  it, 
Mr.  Crosswhite? 

Mr.  Crosswhite:  To  show  the  establishment  of  policies 
and  procedure,  and  the  principles  and  standards  which 
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were  in  existence  for  this  case  as  well  as  other  cases 
during  this  period. 

The  Court :  It  may  be  admitted  for  whatever  it  is  worth, 
and  an  exception  noted  for  the  Petitioner. 

(Memorandum  entitled  War  Department  Price  Adjust¬ 
ment  Board  Policy  and  Procedure,  was  received  in  evi¬ 
dence  and  marked  Respondent’s  Exhibit  Q.) 

Mr.  Crosswhite:  This  will  be  followed  up  by  Colonel 
EQrsch’s  testimony,  Your  Honor. 

By  Mr.  Crosswhite: 

Q.  General  Browning,  I  believe  you  referred  to 
638  a  document  which  you  stated  was  of  July  9th?  A. 
Yes.  That  is  the  one.  That  was  the  one  used  for  meeting 
with  the  Chiefs  of  Services,  outlining  the  procedure  and 
methods. 

Mr.  Crosswhite:  We  offer  in  evidence  as  respondent’s 
exhibit  “R”,  Notes  on  Renegotiation  for  conference  with 
Chiefs  of  Supply  Services  Materiel  Command,  Army  Air 
Forces,  dated  July  9,  1942. 

Mr.  Toomey:  No  objection. 

The  Court:  Admitted  in  evidence. 

(Notes  on  Renegotiation  for  Conference  with  Chiefs  of 
Supply  Services  Materiel  Command,  Army  Air  Forces, 
dated  July  9,  1942,  was  received  in  evidence  and  marked 
Respondent’s  Exhibit  R.) 

By  Mr.  Crosswhite: 

Q.  With  respect  to  respondent’s  Exhibit  R  and  Ex¬ 
hibit  Q,  did  you  help  prepare  those,  General  Browning? 
A.  Which  ones — these  last  two? 

Q.  These  last  two.  The  one  of  March  27,  1942  and  the 
one  of  July  9,  1942.  A.  The  one  on  March  27th  I  had  a 
great  deal  to  do  with.  This  last  one  I  did  not  have  a  lot 
to  do  with  in  the  preparation  of  it.  I  just  reviewed  it  and 
finally  approved  it. 

Q.  It  was  finally  cleared  over  your  desk  for  approval? 
A.  That  is  right. 
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Q.  With  further  reference  to  the  memorandum 

639  of  March  27,  1942,  wherein  you  state  the  principles 
and  policy  of  the  Board,  what  did  you  or  the  War 

Department  intend  to  accomplish  by  the  application  of  the 
principles  set  forth  in  this  memorandum?  A.  Our  pur¬ 
pose  was  to  try  to  arrive  at  a  price,  with  a  profit,  after 

all  the  facts  were  known,  that  we  would  have  arrived  at 

•  • 

if  we  had  known  those  facts  before  we  let  the  contract. 
We  would  try  to  arrive  at  a  reasonable  and  fair  compen¬ 
sation  to  the  contractor  in  view  of  his  contribution  made 
and  the  job  he  did,  taking  into  consideration  the  factors 
we  could  weigh  which  would  effect  that  decision. 

Q.  When  you  say  “taking  into  consideration  the  fac¬ 
tors”,  what  are  you  referring  to  there?  A.  The  ones 
that  are  outlined  there:  Factory  Cost:  Direct  materials, 
direct  productive  labor  costs,  direct  engineering  labor 
costs,  miscellaneous  direct  factory  charges,  indirect  factory 
expenses.  Other  Manufacturing  Cost:  Miscellaneous  di¬ 
rect  expenses,  indirect  engineering  expenses,  expenses  of 
distribution,  servicing  and  administration,  guarantee  ex¬ 
penses.  The  amount  of  invested  capital  he  had  in  the  busi¬ 
ness.  The  contribution  that  the  contractor  had  made  to¬ 
ward  war  production;  whether  he  had  developed  an  item 
of  great  importance  or  merely  duplicated  something 
somebody  else  had  made.  Whether  the  Government  had 
furnished  the  facilities  or  the  contractor  was  using 

640  his  own  facilities.  Relationship  between  the  invest¬ 
ment  he  had  and  the  volume  of  business  done,  which 

would  indicate  to  some  extent  the  complexity  of  the  oper¬ 
ation  he  was  engaged  in.  The  presence  of  or  absence  of 
exceptional  risk  to  be  borne  by  the  company.  The  degree  of 
skill  and  management  in  the  operation  of  the  organization. 

1  Obviously  a  very  simple  operation  is  not  entitled  to  the 
same  compensation  for  skill  and  management  as  is  a  major 
one. 

Another  consideration  was  whether  the  contractor  had 
helped  others  in  war  production,  and  of  course  a  very 
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large  consideration  was  the  contractor’s  efficiency  with  re¬ 
gard  to  costs  as  compared  with  other  contractors  in  the 
same  or  other  comparable  items. 

Q.  General  Browning,  can  you  state  in  round  figures 
the  amount  in  dollars  of  the  contracts  on  which  final  pay¬ 
ment  had  not  been  made  as  of  the  date  of  the  enactment 
of  the  Renegotiation  Act  of  1942?  A.  Well,  our  estimate 
at  that  time  was  approximately  $50,000,000,000  of  uncom¬ 
pleted  contracts  outstanding. 

Q.  What  would  be  your  opinion  with  respect  to  the 
extent  of  profits?  A.  Well,  the  actual  profits  on  the 
earlier  contracts  were  greater  than  on  the  later  contracts, 
because  at  first  we  let,  for  instance,  a  contract  for  $5,000 
and  estimated  the  cost  of  that  peice  as  best  we  could 
641  with  the  Contractor.  Then  we  would  come  along 
with  another  contract  for  $10,000,  and  later  with 
another  $10,000,  on  which  we  could  show  that  the  costs 
of  production  were  going  down.  So  the  profits  made  on 
the  first  contract  were  really  greater  than  the  profits  being 
made  on  the  later  contracts. 

Q.  Do  you  recall  in  your  consideration  of  that  matter 
any  advice  which  was  given  to  you  from  official  sources  as 
to  the  life  of  these  contracts  subsequent  to  the  passage  of 
the  Renegotiation  Act?  A.  Certainly.  The  Services  have 
let  contracts  for  a  long  period  of  time.  Some  contracts 
are  for  a  longer  period  of  time  than  are  others.  For  ex¬ 
ample  :  Food  contracts  are  not  for  a  long  period  of  time 
as  compared  to  contracts  for  airplanes  because  of  the  length 
of  time  necessary  to  make  the  airplane,  which  involves 
designing  it  and  getting  it  into  production.  Contracts 
there  were  for  much  longer  periods.  The  estimate  at  that 
time  was:  Engineers  7  to  18  months;  Ordnance  6  to  24 
months.  I  think  the  Navy  would  say  they  had  at  that 
time  a  great  many  contracts  running  a  couple  of  years,  for 
instance  in  the  building  of  battleships,  where  it  takes  a 
long  time  to  complete  them. 
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Q.  General  Browning,  subsequent  to  the  enactment  of 
the  Renegotiation  Act  of  1942,  in  which  the  Secretary  was 
designated  as  the  person  to  make  the  renegotiation,  or 
his  delegatee,  were  there  any  delegations  of  those 

642  authorities?  A.  I  was  delegated  as  the  special  rep¬ 
resentative  of  the  Under  Secretary  of  War  to  act 

for  the  Under  Secretary  in  approving  renegotiation  agree¬ 
ments. 

Q.  Do  you  recall  approximately  the  date  when  the 
Secretary  of  War  delegated  to  the  Under  Secretary  of 
War  this  authority?  A.  I  think  I  have  the  delegations 
here.  I  think  it  was  June  30,  1942.  (Referring  to  notes.) 
June  30,  1942,  delegation  of  power,  memorandum,  from 
Secretary  of  War  to  the  Under  Secretary  of  War,  June 
30,  1942. 

Q.  Then,  petitioner’s  Exhibit  R,  which  is  the  Notes  on 
Renegotiation  for  conference  with  Chiefs  of  Supply  Serv¬ 
ices,  which  conference  was  held  on  the  9th  of  July,  was 
drawn  up  subsequent  to  the  time  of  that  delegated  author¬ 
ity.  What  was  the  purpose  of  these  notes  which  are  re¬ 
ferred  to  in  Exhibit  R?  A.  To  explain  to  the  Chief  of 
Supply  Services  and  their  representatives  the  policies, 
principles  and  procedures,  and  the  background  and  legal 
aspects  of  renegotiation. 

The  Court:  We  will  recess  for  five  minutes. 

(A  five-minute  recess  was  taken.) 

By  Mr.  Crosswhite: 

Q.  General  Browning,  with  respect  to  the  communica¬ 
tion  you  just  received  when  we  recessed,  will  you  tell  the 
^ourt  what  that  is?  A.  I  sent  over  for  some  typical 
price  reductions  on  our  50  caliber  machine  gun.  In 

643  January,  1942,  we  were  paying  $426  for  the  gun  and 
in  February  1945  we  were  paying  $289.  In  April 

1942  we  were  paying  $532  to  another  contractor  and  in 
February  of  1945  we  were  paying  $191.  Another  con¬ 
tractor,  in  February  1942,  $444,  and  in  May  1945,  $174. 

On  Airframes  for  the  B-17  we  were  paying  $264,000  per 
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airframe  in  June  1941.  In  February  1944  we  were  paying 
$144,000.  Another  manufacturer  of  that  same  airframe, 
in  August  of  1941  we  let  a  contract  for  $267,000  and  in 
April  1945  for  $93,000.  Another  contractor*  for  the  same 
airframe,  September  1941,  $268,000  per  airframe  and  in 
April  1945  it  was  $103,000. 

On  radio  receivers  we  had  a  similar  situation  with  one 
contractor  on  one  receiver.  In  June  1942  we  were  paying 
$294  and  in  June  1944  we  were  paying  $133.  Another  re¬ 
ceiver  with  another  contractor,  April  1942,  $554  and  in 
December  1944  $293. 

Q.  I  don’t  recall,  General  Browning,  whether  you  cov¬ 
ered  this  in  your  testimony,  but  just  to  be  sure  we  have, 
did  those  dealing  with  the  question  of  war  profits,  such 
as  yourself,  dealing  with  the  control  of  war  profits,  con¬ 
sider  the  control  of  such  profits  by  means  of  taxation?  If 
so,  what  did  you  do?  A.  On  some  of  the  first  studies 
which  we  made  we  tried  to  find  some  means  of  doing  it  by 
mechanical  computation  or  by  means  of  taxes.  Many 
644  contended  that  you  could  syphon  off  these  excessive 
profits  by  means  of  taxes.  We  had  conferences  with 
some  of  the  most  prominent  tax  experts  in  the  country 
who  maintained  it  could  be  done  by  means  of  taxation.  We 
asked  them  to  give  us  a  draft  of  the  section  that  would 
do  that.  We  did  not  get  a  draft. 

We  went  back  at  them,  and  they  said  they  needed  cases. 
We  submitted  specific  cases  but  we  could  never  get  any¬ 
one  to  submit  to  us  a  method  of  doing  the  job  effectively 
by  means  of  taxes  or  by  any  other  method  except  by  re¬ 
negotiation. 

Q.  Subsequent  to  your  meetings  with  the  Chiefs  of 
Services  and  Materiels  Command  were  there  hearings  held 
before  Congress  with  respect  to  amending  or  amplifying 
the  Act  as  passed  in  April  1942?  A  Each  year  they  came 
up  for  hearings  and  amendments. 

Q.  During  those  hearings  was  there  a  request  made  by 
Congress  with  respect  to  how  you  folks  were  handling  re- 
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negotiations  —  the  procedures  you  were  following?  A. 
They  conducted  very  intensive  investigations  into  that. 
Each  time  they  were  up  they  wanted  to  know  exactly 
how  we  were  doing  it. 

Q.  I  hand  you  a  pamphlet  entitled  “  Principles,  Policy 
and  Procedure  to  be  Followed  in  Renegotiation ’  dated 
August  10,  1942.  Did  you  have  anything  to  do  with  the 
preparation  of  that,  General  Browning?  A.  Yes. 

645  Q.  In  what  way?  A.  Helped  draft  some  of  the 
paragraphs,  reviewed  and  approved  it  and  passed 

on  the  pamphlet  when  it  was  ready  for  issue. 

Q.  In  fact  it  is  approved  by  you.  A.  Recommended 
for  approval  by  me  and  approved  by  the  Under  Secretary 
of  War. 

Q.  Do  you  recall  whether  this  was  distributed?  A. 
Very  widely  distributed.  I  have  a  copy  in  my  file,  of  the 
multigraphed  set  that  was  distributed,  and  later  we  printed 
this  one  which  was  given  very  wide  distribution. 

1  Q.  Do  you  recall  whether  it  was  given  to  Congress  in 
their  consideration  of  the  Act?  A.  I  don’t  remember 
specifically.  I  am  sure  it  was,  but  I  do  not  remember 
specifically  giving  it  to  them.  I  believe  you  will  find  it  in 
their  official  hearing  files  over  there. 

Mr.  Crosswhite:  We  offer  in  evidence  as  respondent’s 
exhibit  “S”  a  pamphlet  entitled  “Principles,  Policy  and 
Procedure  to  be  followed  in  Renegotiation”  dated  August 
10, 1942. 

Mr.  Toomey:  No  objection,  Your  Honor. 

The  Court :  Admitted. 

(A  pamphlet  entitled  “Principles,  Policy  and  Procedure 
to  be  followed  in  Renegotiation”  dated  August  10,  1942, 
was  received  in  evidence  and  marked  Respondent’s  Ex¬ 
hibit  S.) 

646  By  Mr.  Crosswhite : 

Q.  I  hand  you  a  certified  photostatic  copy  of 
P.  and  C.  General  Directive  No.  8,  dated  January  14, 1942. 
Would  you  examine  that  and  state  if  that  is  the  document 
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to  which  yon  referred  at  one  time  during  your  testimony 
this  morning?  A.  That  was  one  of  our  official  procure¬ 
ment  directives. 

Q.  What  does  “P.  and  C.”  mean?  A.  Procurement 
and  contracting.  We  have  changed  the  name  so  many  times 
back  there,  let  me  see  what  one  that  was.  Purchases  and 
Contract  Branch  of  the  Office  of  the  Under  Secretary  of 
War. 

Mr.  Crosswhite:  I  offer  as  respondent’s  exhibit  “T” 
the  P.  and  C.  General  Directive  No.  8,  dated  January  14, 
1942. 

Mr.  Toomey:  No  objection. 

The  Court :  Admitted. 

(P.  and  C.  General  Directive  No.  8,  dated  January  14, 
1942,  was  received  in  evidence  and  marked  Respondent’s 
Exhibit  T.) 

By  Mr.  Crosswhite: 

Q.  General  Browning,  I  hand  you  a  photostatic  copy 
of  P.  and  C.  General  Directive  No.  48,  dated  September 
17,  1941,  and  ask  you  to  state  if  you  recall  that  directive 
and  the  attachments  thereto.  A.  I  recall  this  being  in 
the  file.  X  was  not  over  in  the  War  Department  at 
647  the  time  this  was  issued  but  it  was  one  of  the  official 
documents  we  used. 

Mr.  Crosswhite:  I  offer  this  document  as  respondent’s 
exhibit  “U”. 

Mr.  Toomey:  No  objection. 

The  Court:  It  may  be  admitted. 

(P.  and  C.  General  Directive  No.  48,  dated  September 
17,  1941,  was  received  in  evidence  and  marked  Respond¬ 
ent’s  Exhibit  U.) 

(Discussion  between  Counsel  without  the  hearing  of  the 
reporter.) 

Mr.  Crosswhite:  I  offer,  without  objection,  as  respond¬ 
ent’s  exhibit  “V”,  photostatic  copy  of  P.  and  C.  General 
Directive  No.  86,  dated  December  17,  1941. 

Mr.  Toomey:  No  objection. 

The  Court:  Admitted. 
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(P.  and  C.  General  Directive  No.  86,  dated  December  17, 
1941,  was  received  in  evidence  and  marked  Respondent’s 
Exhibit  V.) 

i  Mr.  Crosswhite :  We  offer  as  respondent’s  exhibit  “  W” 
a  certified  copy  of  a  memorandum  dated  April  25,  1942, 
executed  by  Robert  L.  Patterson,  Under  Secretary  of  War, 
James  Forrestal,  Secretary  of  the  Navy,  and  E.  S.  Land, 
Chairman  of  the  Maritime  Commission,  and  approved  by 
D.  M.  Wilson,  Chairman  of  the  War  Production  Board. 

Mr.  Toomey:  No  objection. 

The  Court:  Admitted. 

648  (Copy  of  memorandum  dated  April  25,  1942,  was 
received  in  evidence  and  marked  Respondent’s  Ex¬ 
hibit  W.) 

Mr.  Crosswhite:  I  offer  as  respondent’s  exhibit  “X”, 
a  Memorandum  for  Directors  of  all  Staff  Divisions,  Serv¬ 
ices  of  Supply,  Chief  of  each  Administrative  Service,  Com¬ 
manding  Generals  of  all  Corps  Areas,  dated  April  25, 1942. 

Mr.  Toomey:  No  objection. 

The  Court:  Admitted. 

(Copy  of  a  memorandum  dated  April  25,  1942,  was  re¬ 
ceived  in  evidence  and  marked  Respondent’s  Exhibit  X.) 

Mr.  Crosswhite:  I  offer  as  respondent’s  exhibit  “Y”, 
a  certified  photostatic  copy  of  P.  and  B.  General  Directive 
No.  31,  dated  March  13,  1942. 

Mr.  Toomey:  No  objection. 

The  Court :  Admitted. 

(Copy  of  P.  and  B.  General  Directive  No.  31,  dated 
March  13,  1942,  was  received  in  evidence  and  marked 
Respondent’s  Exhibit  Y.) 

By  Mr.  Crosswhite: 

Q.  I  hand  you,  General  Browning,  a  document  entitled 
Joint  Resolution  to  Provide  for  the  Renegotiation  of  Con¬ 
tracts  for  the  Production  of  War  Materials,  For  the  Pur¬ 
pose  of  Limiting  Profits  Thereunder.  Would  you  please 
identify  that  and  state  what  that  ist  A.  I  believe 

649  this  is  a  proposal  we  made  for  the  recommendation 
of  the  approval  of  the  Joint  Resolution  of  Congress. 
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I  will  have  to  check  that.  (Referring  to  records.)  Yes, 
this  was  the  proposal  we  made  for  a  Joint  Resolution  in 
Congress. 

Q.  Do  you  recall  whether  it  was  given  to  Congress?  A. 
It  was. 

Mr.  Crosswhite:  I  offer  as  respondent’s  exhibit  “Z” 
this  copy  of  the  Joint  Resolution. 

Mr.  Toomey:  We  object  to  that,  Your  Honor.  It  is 
a  copy  of  a  Joint  Resolution  which  Congress  never  passed. 

Mr.  Crosswhite:  It  is  in  the  official  files,  Your  Honor, 
in  the  records  before  the  Senate  Appropriations  Com¬ 
mittee  at  that  time. 

The  Court:  It  may  be  admitted  for  what  it  is  worth. 
Exception  noted. 

(Copy  of  Joint  Resolution  to  Provide  for  the  Renegotia¬ 
tion  of  Contracts,  was  received  in  Evidence  and  marked  Re¬ 
spondent ’s  Exhibit  Z.) 

Mr.  Crosswhite:  That  is  all  the  direct  examination  of 
this  witness. 

Cross-Examination. 

By  Mr.  Toomey: 

Q.  General,  you  testified  in  connection  with  some  di¬ 
rective  requiring  negotiated  contracts,  and  I  believe  we 
understood  you  to  say  that  came  out  sometime  in 
650  March  of  1942.  Are  you  not  mistaken  about  that? 

A.  No.  That  came  out  on  March  3,  1942.  I  have 
a  copy  of  it  here,  signed  by  Donald  M.  Nelson,  Chairman 
of  the  War  Production  Board. 

Q.  How  do  you  account  for  the  fact,  then,  that  there 
were  certain  contracts  let  by  competitive  bidding  after 
that  date?  A.  I  don’t  believe  there  were  any.  Now, 
bear  in  mind  that  there  are  two  types  of  competitive  bid¬ 
ding.  There  is  the  formal,  legal  type  of  advertised  com¬ 
petitive  bid,  wherein  by  law  the  contract  must  be  awarded 
to  the  lowest  responsible  bidder. 
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The  Court :  That  is  the  kind  you  think  was  discon¬ 
tinued  after  that  date  and  never  again  used? 

The  Witness:  Yes,  sir. 

By  Mr.  Toomey: 

Q.  What  is  the  other?  A.  The  other  is  where  you 
take  an  informal  bid.  You  ask  for  a  price,  and  you  are 
not  required  by  law  to  award  the  contract  to  the  lowest 
responsible  bidder.  You  may  place  the  contract  with  one 
contractor  at  a  higher  price  because  there  is  a  labor  short¬ 
age  in  one  area.  You  can  place  a  contract  at  a  higher 
price  with  a  smaller  contractor  as  against  a  larger  one. 
You  may  ask  for  three  bids  and  a  fellow  may  come  in 

651  to  see  you  and  you  may  have  a  contract  to  place  — 

Q.  Or  you  may  issue  invitations  to  several  hun¬ 
dreds  in  an  industry?  A.  That  is  right 

Q.  And  those  bids  are  taken  into  consideration  in 
awarding  the  contract?  A.  May  I  read  a  paragraph 
from  this,  sir.  I  think  it  will  clear  up  the  matter.  “  Pur¬ 
suant  to  authority’ ’  and  so  forth  “In  placing  supply  con¬ 
tracts,  except  as  hereinafter  provided,  all  such  departments 
and  agencies  shall  place  all  supply  contracts  relating  to 
war  procurement  by  negotiation,  provided  that  where  con¬ 
sistent  with  the  required  speed  of  war  procurement  notifi¬ 
cation  of  the  proposed  procurement  shall  be  given  to  quali¬ 
fied  possible  contractors  and  quotations  secured  from 
them.  The  procedure  provided  by  Section  3708  of  the  re¬ 
vised  statutes  of  41  U.  S.  C.  Section  5  shall  be  used  only 
upon  the  specific  authorization  of  the  Director  of  Pur¬ 
chases  of  the  War  Production  Board,  or  of  such  person 
or  persons  as  he  may  designate.” 

Q.  Prior  to  December  7,  1941,  Pearl  Harbor,  it  is  a 
fact  that  only  about  25  per  cent  of  industry’s  production 
was  devoted  to  defense  work.  A.  That  is  right. 

Q.  And  that  the  largest  proportion  of  that  resulted 
from  the  use  of  idle  capacity  and  the  establishment  of  new 
facilities  rather  than  from  the  reconversion  of  ex- 

652  isting  facilities  of  war  production.  Isn’t  that  true? 
A.  I  couldn’t  say  that.  We  started  reconversion 
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back  in,  as  I  remember  it,  June  of  1940,  and  I  don’t  have 
the  figures  available  so  I  could  not  verify  your  statement 
one  way  or  the  other. 

Q.  Are  you  familiar  with  an  affidavit  which  Mr.  Patter¬ 
son  has  made  and  which  has  been  filed  in  these  proceed¬ 
ings?  A.  I  am. 

Q.  May  I  read  one  sentence  from  paragraph  13  of  that 
affidavit?  “To  meet  these  accelerated  demands  the  armed 
forces  had  to  call  in  a  large  measure  on  private  industry 
which  prior  to  December  7, 1941,  was  devoting  only  25  per 
cent  of  its  total  production  to  defense  work  and  from  this 
amount  far  the  largest  proportion  resulted  from  the  use  of 
existing  idle  capacity  and  the  establishment  of  new  facili¬ 
ties  rather  than  from  the  conversion  of  existing  facilities 
geared  to  civilian  production.” 

Is  that  a  correct  statement  as  far  as  you  know?  A.  I 
do  not  have  the  facts  available  to  verify  that  I  do  re¬ 
member  we  made  lots  of  speeches,  and  there  were  many 
articles  about  the  piccolo  manufacturer  who  was  making 
machine  guns,  at  that  time. 

Mr.  Toomey:  We  have  no  further  questions,  Your 
Honor. 

The  Court:  Is  that  all? 

Mr.  Crosswhite:  Yes,  sir,  that  is  all. 

(Witness  excused.) 

653  Mr.  Crosswhite:  Mr.  Kenney,  please. 

Whereupon,  W.  John  Kenney  called  as  a  witness 
for  and  on  behalf  of  the  respondent,  having  first  been  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Crosswhite: 

Q.  Would  you  state  your  name  and  address,  please? 
A.  W.  John  Kenney.  I  live  at  78  Kalorama  Circle,  Wash¬ 
ington,  D.  C.  My  legal  residence  is  in  the  State  of  Cali¬ 
fornia. 


476 


Q.  What  present  position  do  you  hold,  Mr.  Kenney? 
A.  I  am  the  Assistant  Secretary  of  the  Navy,  and  have 
been  since  the  1st  of  March  of  this  year. 

Q.  Would  you  please  give  the  Court  just  a  short  resume 
of  your  educational  background  and  your  experience  prior 
to  coming  to  the  Navy  Department?  A.  I  am  a  graduate 
of  Stanford  University  and  the  Harvard  Law  School.  I 
practiced  law  in  San  Francisco  from  1929  to  1936.  From 
1936  to  1938  I  was  with  the  Securities  and  Exchange 
Commission  in  Washington.  From  1938  to  1940  I  practiced 
law  in  Los  Angeles.  In  January,  1941, 1  came  to  work  with 
the  Navy  Department. 

Q.  What  positions  have  you  held  with  the  Navy 

654  Department  since  that  time,  Mr.  Kenney,  and  what 
were  your  duties  in  those  positions?  A.  I  have  had 

a  great  many  positions  with  the  Navy  Department.  When 
I  came  here  in  January  of  1941  I  was  a  Special  Assistant 
to  the  Under  Secretary.  My  primary  duties  were  to  assist 
in  the  setting  up  of  the  organization  for  handling  the 
issuance  of  certificates  of  necessity  under  Section  124  of 
the  Internal  Revenue  Code,  which  was  to  permit  the  rapid 
amortization  of  war  facilities. 

After  finishing  with  the  setting  up  of  the  organization 
I  was  then  sent  down  to  work  as  counsel  in  the  Bureau  of 
Ordnance,  to  work  on  the  drafting  of  the  procurement 
contracts  and  the  facilities  contracts  and  contracts  for 
the  operation  of  the  ordnance  plants  which  were  built 
earlier  that  year  to  be  operated  by  private  manufacturers. 

At  the  time  of  the  formation  of  the  procurement  legal 
division,  which  had  supervision  over  all  legal  matters  in¬ 
volving  procurement,  in  July  1941,  I  was  made  assistant 
chief  of  that  office.  I  remained  as  assistant  chief  of  the 
procurement  legal  division  until,  I  believe  it  was  June  of 
1944,  when  I  became  chairman  of  the  Price  Adjust- 

655  ment  Board  which  was  charged  with  the  renegotia¬ 
tion  of  contracts  under  the  Renegotiation  Act. 
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In  connection  with  that  Board  I  might  state  that  at  the 
creation  of  the  original  Price  Adjustment  Board,  that  is, 
the  informal  board  that  was  created  prior  to  the  enactment 
of  the  Renegotiation  Act,  I  was  made  a  member  of  that 
Board  and  served  as  Counsel  to  the  Board. 

I  was  also  a  member  of  the  Board  that  was  created  under 
the  statute.  I  served  as  Chairman  of  the  Board  from 
June  of  1944  until  January  or  February  of  1945,  at  which 
time  I  became  general  counsel  for  the  Department  of  the 
Navy.  I  held  that  position  for  several  months  and  was 
then  made  Vice  Chief  of  the  Office  of  Procurement,  which 
was  charged  with  the  general  overall  supervision  of  all 
matters  involving  procurement  and  production  in  the  Navy 
Department. 

I  remained  in  that  capacity  until  January  of  this  year, 
at  which  time  I  was  then  made  Deputy  to  the  Assistant 
Secretary  of  the  Navy,  and  on  March  1st  of  this  year,  I 
was  made  Assistant  Secretary  of  the  Navy. 

Mr.  Toomey:  If  Your  Honor  please,  I  want  to  shorten 
this  proceeding  as  much  as  possible.  We  are  perfectly 
willing  to  stipulate  that  Mr.  Kenney’s  testimony  will  show 
that  the  experience  of  the  Navy  Department  with  respect 
to  procurement,  excessive  profits  and  other  related  matters 
would  be  substantially  the  same  as  that  just  testified  to  by 
General  Browning  on  behalf  of  the  War  Department. 

Mr.  Crosswhite :  Your  Honor,  we  feel  that  we  are  per¬ 
fectly  willing  to  do  that.  Probably  Mr.  Kenney  has  other 
things  to  do  other  than  testify.  However,  we  have 
656  this  one  point  in  mind.  Your  Honor  might  wish  to 
know  something  more  about  this  from  the  standpoint 
of  the  Navy.  We  know  their  problems  were  very  similar. 
We  know,  however,  that  the  Navy  had  some  question  dif¬ 
ferent  from  the  Army.  For  example,  there  was  the  fact 
that  we  had  to  have  this  two-ocean  navy  back  in  1940. 

Their  experience  with  the  method  of  cost-plus-fee  might 
be  of  some  assistance  to  the  Court  in  deciding  these  mat- 
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ters.  We  want  the  Conrt  to  have  a  full  picture  of  this  from 
every  angle  we  can  present. 

That  is  the  reason  we  hesitate  to  say  that  it  is  perfectly 
all  right  with  us,  without  conferring  with  Your  Honor  on 
that. 

The  Court:  I  think  you  would  have  to  decide  on  that, 
Mr.  Crosswhite.  I  don’t  know  anything  about  this  except 
what  you  give  me. 

Mr.  Crosswhite:  It  is  true  that  Mr.  Kenney’s  testi- 
niony  will  be  very  largely  the  same  as  that  stated  by 
General  Browning,  with  the  exception  that  the  emphasis 
will  be  from  the  standpoint  of  the  Navy  rather  than  from 
the  Army  standpoint 

The  Court :  Perhaps  if  you  have  some  particular  thing 
you  wish  to  bring  out  you  could  agree  with  Mr.  Toomey 
with  regard  to  the  major  portion  of  the  testimony  and  if 
you  have  something  special  to  bring  out  from  Mr. 
657  Kenney  you  can  bring  it  out. 

(Discussion  between  Counsel  off  the  record.) 

Mr.  Toomey :  If  he  wants  to  ask  him  about  a  few  things 
suppose  he  does  that  and  then  we  will  decide  what  we  are 
going  to  do? 

The  Court:  All  right. 

By  Mr.  Crosswhite: 

Q.  To  direct  your  attention  to  the  summer  of  1940, 
Mr.  Kenney,  do  you  recall  the  situation  which  was  existent 
at  that  time  with  respect  to  procurement  for  the  Navy 
Department:  What  was  their  problem  as  early  as  1940? 
A.  At  that  time  the  decision  had  been  made  to  build  a 
two-ocean  navy,  which  of  course  increased  and  multiplied 
to  a  great  extent  the  procurement  problems  of  the  Navy 
Department.  Our  procurement  prior  to  that  time  had 
been  relatively  small  in  nature  and  now  became  very  large. 

Also,  in  June  of  that  year  I  believe  the  Speed-up  Act 
was  passed,  which  gave  us  the  authority  to  negotiate 
certain  types  of  contracts.  That  presented  the  problems 


479 


in  connection  with  procurement  to  which  General  Browning 
has  already  testified. 

Q.  Do  you  recall  anything  else  that  happened  during 
the  summer  of  1940  which  would  have  an  effect  upon  your 
procurement  problems?  May  I  direct  your  attention  to 
the  condition  in  Europe  at  that  time?  Do  you  recall 

658  any  of  the  circumstances  with  regard  to  the  situation 
in  Europe  at  that  time?  A.  Well,  of  course,  the 

German  armies  were  making  great  advances  at  that  time 
and  it  became  more  and  more  evident  to  us  that  it  was 
necessary  that  we  become  prepared.  I  can  not  think  of 
anything  specific.  It  was  a  general  overall  problem  which 
was  getting  worse  each  day. 

Q.  Do  you  recall  the  exact  period  of  time  when  Lend- 
Lease  came  into  the  picture?  A.  The  Lend-Lease  Act — I 
was  under  the  impression  the  Lend-Lease  Act  was  passed 
in  the  early  part  of  1941  rather  than  1940. 

Q.  Do  you  recall  the  approximate  time  when  France 
capitulated?  A.  France  capitulated  in  the  middle  of  1940. 

Q.  How  did  your  procurement  program  tie  up  with  the 
ship  building  and  naval  armament  facilities  in  this  country 
as  far  back  as  1940  and  1941?  A.  Well,  in  1940,  when  the 
decision  was  made  that  we  were  going  to  have  a  two-ocean 
navy,  all  of  the  various  ship  construction  companies  were 
called  into  Washington  for  a  conference.  We  made  a  care¬ 
ful  study  of  all  of  the  available  yards  there  were  and  the 
decision  was  made — We  wanted  to  use  all  of  them  without 
regard,  you  might  say,  to  the  particular  efficiency 

659  of  any  particular  yard.  As  a  matter  of  fact,  all  the 
ship  builders  were  brought  into  the  same  room  and 

told  what  the  problem  was  going  to  be  and  told  to  get  out 
and  start  working  and  the  contracts  were  sent  to  them 
later. 

The  agreement  was  made  with  them  at  that  time,  in  that 
room,  that  each  of  the  contractors  would  be  treated  equally 
and  equitably  and  that  they  were  not  to  worry  too  much 
about  the  contract  price. 
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Q.  Do  a  large  number  of  your  contracts  in  the  Navy 
Department  run  over  a  long  period  of  time!  A.  I  would 
say  that  the  bulk  of  our  contracts  from  the  dollar  point 
of  view  extend  over  a  number  of  years.  Cruisers  and 
battleships  are  not  brought  off  the  shelf.  It  takes  a  number 
of  years  to  build  a  battleship,  and  a  number  of  years  to 
build  a  cruiser,  and  likewise  to  build  destroyers  and  air¬ 
craft  carriers.  Many  times  our  contracts  would  be  let  for 
a  completion  date  possible  four  and  five  years  in  the  future. 

That  fact  made  it  extremely  difficult  for  us  to  predict 
our  prices  and  that  is  why  we  have  had  in  our  ship  con¬ 
struction  contracts  a  provision  which  permits  a  modifica¬ 
tion  and  readjustment  of  the  price  to  accord  with  circum¬ 
stances  as  they  change.  We  have  had  that  for  a  long 
time. 

Q.  Do  you  recall  the  use  of  concerns  with  small  capital 
in  the  war  program?  A.  Naturally  in  the  war  pro- 
660  gram,  with  the  shortage  of  productive  capacity  in 
this  country  we  had  to  utilize  every  firm  that  we 
could  find.  That  resulted  in  many  of  these  small  firms 
getting  contracts  in  dollar  amounts  which  were  far  in 
excess  of  the  capitalization  of  the  company. 

Q.  Do  you  have  any  examples  in  mind,  Mr.  Kenney? 
A.  One  example  is  the  Grumman  Aircraft,  which  I  think 
had  a  capitalization  somewhere  around  $5,000,000  and  had 
contracts  in  excess  of  half  a  billion  dollars.  I  can  recall 
to  mind  little  garages  to  which  we  gave  contracts  for  the 
manufacture  of  anti-aircraft  ammunition. 

Q.  In  General  Browning’s  testimony  he  referred  to  the 
fact  that  he  was  on  practically  all  of  the  first  renegotia¬ 
tions  as  far  as  the  War  Department  was  concerned.  What 
was  your  relationship  from  the  standpoint  of  the  Navy? 
A.  I  participated  in  a  great  many  of  those  original  meet¬ 
ings  with  General  Browning.  The  Sperry  corporation,  to 
which  I  believe  he  referred  in  his  testimony,  had  contracts 
with  both  the  Army  and  the  Navy.  Therefore  we  felt  it 
was  of  joint  interest  to  the  two  of  us,  so  General  Browning 
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and  I  went  to  New  York  and  personally  called  on  the 
President  of  the  Sperry  Corporation  and  pointed  out  our 
belief  that  there  was  going  to  be  large  and  exorbitant  profits 
under  their  contracts. 

The  Continental  Motors  was  primarily  a  War  Depart¬ 
ment  contractor,  so  the  bulk  of  those  negotiations 

661  were  handled  by  the  War  Department  but  I  did  par¬ 
ticipate  to  a  certain  extent  in  those  early  discussions 

with  him. 

Q.  Were  you  present  at  the  meeting  of  March  28th  to 
which  General  Browning  referred?  A.  I  was  present  at 
that  meeting,  yes. 

(Discussion  between  Counsel  without  the  hearing  of  the 
reporter.) 

By  Mr.  Crosswhite : 

Q.  In  addition  to  what  General  Browning  has  testified 
to  concerning  methods  which  were  attempted  to  be  used 
to  limit  war  profits,  do  you  recall,  Mr.  Kenney,  any  discus¬ 
sion  with  the  Office  of  Price  Administration  with  respect 
to  that  problem?  A.  We  had  rather  extensive  discussions 
with  the  Office  of  Price  Administration  on  whether  or  not 
price  controls  would  be  set  for  munitions.  As  a  matter  of 
fact,  on  the  very  day  on  which  the  Renegotiation  Act 
became  effective,  which  was  April  28,  1942,  the  Office  of 
Price  Administration  issued  its  order  placing  ceiling  prices 
on  a  great  many  articles.  We  felt — I  say  “we”,  both  the 
Army  and  the  Navy — felt  that  the  imposition  of  ceiling 
prices  on  munitions  of  war  would  have  a  very  bad  effect 
on  our  production  problems. 

We  were  dealing  with  a  lot  of  items  which  had  never 
before  been  manufactured  and  we  had  no  idea  as  to  what 
the  prices  should  be  on  those  things.  Illustrations 

662  of  a  few  of  those  are  such  things  as  the  Bofors  Gun 
and  the  Torpedo  that  was  being  manufactured  was 

entirely  different  from  the  torpedo  that  was  being  made  in 
the  Navy  Torpedo  Plant. 

The  airplane  then  manufactured  was  a  great  deal  differ¬ 
ent  from  the  earlier  manufactures.  We  thought  it  was 
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impractical  for  setting  flat  ceiling  prices  like  those  estab¬ 
lished  by  the  Office  of  Price  Administration  to  be  placed  on 
Munitions. 

As  a  result  of  these  discussions  with  the  Office  of  Price 
Administration  it  was  decided  that  no  price  ceilings  would 
be  placed  on  munitions  except  those  munitions  or  articles 
of  war  upon  which  price  ceilings  were  already  in  effect,  but 
the  departments  at  that  time  took  upon  themselves  the 
responsibility  of  seeing  that  excessive  profits  would  be 
eliminated  in  munitions,  because  the  Office  of  Price  Admin¬ 
istration  was  afraid  of  the  inflationary  effect. 

Of  course,  at  that  time  munitions  had  become  such  a  large 
part  of  the  production  of  our  country  they  were  afraid  if 
we  let  prices  get  out  of  line  there,  it  would  have  a  very 
distinct  effect  upon  inflationary  controls  being  handled  by 
them. 

i  We  agreed  to  police  our  own  procurement  problems,  and 
one  of  the  means  with  which  to  do  that  was  the  power  we 
had  under  the  Renegotiation  Act. 

Mr.  Toomey:  In  lieu  of  further  testimony  by  Mr. 
663  Kenney,  we  are  willing  to  stipulate  that  his  testimony 
will  show  that  the  experience  of  the  Navy  Depart¬ 
ment  in  respect  of  procurement,  excessive  profits  and  re¬ 
lated  matters  was  substantially  the  same  as  that  of  the 
War  Department  as  testified  by  General  Browning. 

Mr.  Crosswhite:  That  is  agreeable  to  us,  Your  Honor. 

The  Court:  The  record  will  show  that  agreement. 

Do  you  want  to  ask  the  witness  any  questions? 

Mr.  Toomey:  No,  sir. 

(Witness  excused.) 

!  Mr.  Crosswhite:  We  have  one  more  witness  who  will 
take  about  one  or  two  hours,  and  then  there  will  be  the 
introduction  of  exhibits,  some  of  which  we  have  agreed 
upon.  I  think  we  can  easily  finish  this  afternoon.  The 
suggestion  is  that  probably  we  could  recess  at  this  point 
until  this  afternoon. 

The  Court :  You  don’t  want  to  get  part  of  his  testimony 
in  and  then  give  him  a  rest? 
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Mr.  Toomey :  It  does  not  matter  to  me,  Your  Honor.  I 
would  just  as  soon  adjourn  until  two  o’clock.  Anything  is 
agreeable  to  me. 

Mr.  Crosswhite:  Would  you  rather  adjourn  until  one- 
thirty,  Your  Honor? 

The  Court:  We  will  reeess  until  two  o’clock. 
(Whereupon,  at  12:15  o’clock  p.  m.  the  hearing  was 
recessed  to  reconvene  at  2:00  o’clock  p.  m.  of  the  same 
day.) 

664  Afternoon  Session 
(Whereupon,  at  2:00  o’clock  p.  m.,  the  hearing 

was  reconvened  pursuant  to  recess.) 

Mr.  Crosswhite:  I  would  like  to  call  Colonel  Hirsch  to 
the  stand,  please. 

Whereupon,  Colonel  Maurice  Hirsch  called  as  a  witness 
for  and  on  behalf  of  the  Respondent,  having  first  been  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Crosswhite: 

Q.  Colonel  Hirsch,  would  you  please  state  your  full 
name  and  address  and  present  occupation  to  the  reporter? 
A.  Colonel  Maurice  Hirsch,  residence  address  in  Wash¬ 
ington,  Shoreham  Hotel,  permanent  address,  Houston, 
Texas. 

Q.  What  present  position  do  you  hold  with  the  Gov¬ 
ernment,  Colonel  Hirsch?  A.  I  am  Chairman  of  the  War 
Department  Price  Adjustment  Board  and  Chief  of  the 
Renegotiation  Branch  formerly,  Director  of  the  Renegotia¬ 
tion  Division  of  the  Army  Service  Forces;  War  Depart¬ 
ment  Representative  on  the  War  Contracts  Price  Adjust¬ 
ment  Board,  and  on  the  Joint  Price  Adjustment  Board; 
Chairman  of  the  War  Contracts  Price  Adjustment  Board. 
Q.  Would  you  please  give  the  Court  a  brief  synopsis 
of  your  educational  qualifications  and  your  back- 

665  ground  before  you  came  with  the  Government  in 
1941?  A.  I  was  born  in  Houston,  Texas  a  good 

many  years  ago.  I  had  my  preliminary  schooling  in  the 
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Public  Schools  of  Houston  where  I  graduated  at  the  Uni¬ 
versity  of  Virginia,  where  I  received  my  B.  A.  and  M.  A. 
degrees,  and  L.  L.  B.  at  the  Harvard  University  and  at 
the  University  of  Texas  my  L.  L.  M.  degree.  In  1941  I 
entered  into  general  civil  practice  of  law  with  Allen  B. 
Hannay,  under  the  firm  name  of  Hirsch  and  Hannay. 
Judge  Hannay  is  now  and  for  many  years  has  been  the 
United  States  District  Judge  of  the  southern  district  of 
Texas.  My  firm  on  this  occasion  when  I  came  to  the  Gov¬ 
ernment  was  Hirsch  Susman  and  Westheimer  of  which  I 
was  the  senior  partner. 

During  1917  and  1918  I  was  Secretary  of  the  Priority 
Cbmmittee  of  the  War  Industries  Board  under  Mr.  Baruch. 

Under  my  civilian  practice  I  have  engaged  extensively 
in  business  matters,  not  only  from  the  standpoint  of  in¬ 
vestments  but  actual  participation  in  the  operation  of  such 
concerns  as  motor  transport,  warehousing,  product  distri¬ 
bution,  oil  well  exploration  and  real  estate  development  and 
subdivision. 

I  came  with  the  War  Department  in  October,  1942,  as  an 
expert  consultant.  On  the  2nd  of  November,  1942,  I  was 
designated  as  the  Chief  of  the  Settlement  Division.  My 
function  in  that  capacity  was  to  make  a  review  of  all  cases 
that  came  to  the  War  Department  Price  Adjustment  Board 
and  to  make  a  recommendation  as  to  the  approval. 
666  For  something  over  a  year  I  personally  reviewed 
each  and  every  single  case  that  came  through  the 
War  Department  entering  into  renegotiation. 

On  the  8th  of  March,  1943,  I  was  appointed  an  interim 
member  of  the  Price  Adjustment  Board  and  on  the  16th 
of  April,  1943,  I  was  appointed  a  member  of  the  War  De¬ 
partment  Price  Adjustment  Board. 

On  the  20th  September,  1943,  I  was  appointed  Vice- 
Chairman  of  the  Board  and  Deputy  Director  of  the  Renego¬ 
tiation  Division,  Headquarters,  Army  Service  Forces. 

On  June  20, 1944, 1  went  into  uniform  as  a  Colonel  with 
the  A.  U.  S. 
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On  June  21,  1944,  1  was  detailed  to  the  Judge  Advocate 
General’s  Department  and  on  the  7th  of  July,  1944,  I  was 
detailed  to  the  General  Staff  Corps. 

On  September  1, 1944, 1  was  designated  Chairman  of  the 
War  Department  Price  Adjustment  Board  and  Director  of 
the  Renegotiation  Division  of  the  Army  Service  Forces,  and 
on  that  same  date  I  was  appointed  as  a  member  of  the 
Joint  Price  Adjustment  Board  of  all  the  departments  then 
under  the  Act  and  was  elected  as  chairman  of  that  board. 

On  February  16,  1945,  I  was  appointed  as  the  War 
Department  Representative  and  Member  of  the  War  Con¬ 
tracts  Price  Adjustment  Board,  and  on  February  23, 1945, 
"was  elected  as  chairman  of  that  board. 

On  April  11,  1945,  I  was  given  the  responsibility 
667  by  delegation  from  the  Undersecretary  to  pass  finally 
upon  cases  for  the  War  Department  and  to  issue 
unilateral  determinations  on  behalf  of  the  War  Department 
on  cases  which  could  not  be  settled  in  renegotiation  by 
by-lateral  agreement. 

Q.  I  understood  you  to  say  that  at  one  time  “each  and 
every  case” — now  does  that  mean  the  cases  which  were 
settled  by  agreement,  cancellations  or  clearance  as  well  as 
the —  A.  Every  case  came  up  through  the  War  Depart¬ 
ment  Price  Adjustment  Board  and  that  meant  a  scrutiny 
of  all  the  cases.  We  were  trying  to  find  out  exactly  what 
the  Services  were  doing  as  well  as  wanting  to  be  familiar 
with  what  we  were  doing  right  at  the  Board.  That  scrutiny 
involved  each  and  every  case  in  renegotiation  which  during 
that  time  came  through  the  War  Department  Price  Ad¬ 
justment  Board. 

Q.  Colonel  Hirsch,  have  you  had  prepared  a  chart  which 
is  designated  factors  in  renegotiation?  A.  Yes,  I  have. 

Q.  As  Chairman  of  the  War  Department  Price  Adjust¬ 
ment  Board  and  the  War  Contracts  Price  Adjustment 
Board  I  presume  you  are  of  course  familiar  with  the  factors 
set  forth  in  the  Renegotiation  Act  of  1943,  are  you  not, 
Colonel?  A.  Yes.  That  is  part  of  my  job. 
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Q.  In  order  to  facilitate  the  discussion,  Colonel,  I 
wonder  if  I  could  read  these  factors  and  ask  you  some 
questions  about  them?  The  statute  says  as  the  first 

668  factor  which  should  be  taken  into  consideration  in 
determining  excessive  profits:  “The  efficiency  of 

contractor,  with  particular  regard  to  attainment  of  quan¬ 
tity  and  quality  production,  reduction  of  costs  and  economy 
in  the  use  of  materials,  facilities  and  manpower.”  Would 
you  please  give  to  the  Court  the  administrative  application 
which  is  accorded  this  factor? 

Mr.  Toomey :  Just  a  moment.  I  think  it  is  understood, 
Your  Honor,  but  I  want  to  be  sure  that  it  is  on  the  record, 
that  testimony  of  this  witness  as  was  the  testimony  of  the 
previous  witnesses  is  to  be  limited  to  the  constitutional 
issues  presented  by  the  petitioner.  Is  that  correct? 

Mr.  Crosswhite:  Yes,  as  to  what  standards  were  used. 
Those  which  were  used  in  ordinary  renegotiation. 

'  Mr.  Toomey:  I  repeat  again,  limited  to  the  constitu¬ 
tional  issues  raised  in  the  petition. 

The  Court:  Well,  I  don’t  know  whether  he  is  saying 
yes  or  no. 

Mr.  Toomey:  That  is  what  I  want  to  know. 

Mr.  Crosswhite :  We  do  not  plan  for  ourselves  to  reopen 
the  case  with  testimony  of  the  same  type  of  testimony  taken 
in  Chicago,  if  that  is  what  you  mean.  I  am  trying  to  agree 
with  you,  if  I  possibly  can,  on  it. 

The  Court:  Well,  as  I  understand,  in  the  beginning 
petitioner  has  questioned  the  constitutionality  of  these 
provisions.  When  you  began  here  you  outlined — I 

669  cannot  repeat  it  exactly  because  I  am  not  as  familiar 
with  it  as  you  are,  but  I  gathered  that  you  were 

going  to  cover  one  contention,  one  assignment  of  error, 
whatever  it  may  be,  that  the  petitioner  has  advanced,  that 
in  the  handling  of  this  particular  case  the  procedure  was 
such  as  to  make  it  unconstitutional.  Is  this  what  this  is 
going  to  relate  to? 
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Mr.  Crosswhite:  Yes,  Your  Honor.  It  relates  to  the 
question  of  delegation  of  legislative  authority  and  lack  of 
standards  which  have  been  set  out  as  allegations  of  error, 
and  also  allegations  of  fact. 

Mr.  Toomey :  That  is  all  right. 

Mr.  Crosswhite :  Would  you  read  the  question,  please. 

The  Court :  Are  you  making  some  objection  here,  or  do 
you — 

Mr.  Toomey:  I  wanted  that  clear  on  the  record.  I 
think  the  question  which  is  now  asked  is  objectionable,  in 
that  it  pertains  to  some  one  of  the  standards  effected  by 
the  Revenue  Act  of  1943,  which  does  not  apply  in  this 
particular  case.  I  object  to  the  question  specifically  on 
that  ground. 

The  Court:  Why  does  it  not  apply  in  this  case?  I  am 
not  familiar  with  your  allegations  of  error. 

Mr.  Toomey:  This  case  involves  the  nine-month  period 
ending  September  30,  1942,  which  is  governed  by  the  Re¬ 
negotiation  Act  as  applied  to  the  fiscal  year  1942.  The 
Revenue  Act  of  1943  containing  the  title  on  renego- 
670  tiation  from  which  he  has  just  been  reading  was  not 
passed  until  February  25, 1944.  I  don’t  know  what 
it  has  to  do  with  this  case. 

The  Court :  Unless  he  ties  it  in — 

Mr.  Toomey:  Especially  when  it  is  not  made  retro¬ 
active. 

The  Court :  Looking  at  this  sheet,  I  presume  he  is  going 
to  try  to  tie  it  back  there. 

Mr.  Crosswhite:  You  can  tell  from  the  chart  we  go 
back  to  the  March  27,  before  the  Act  was  passed. 

The  Court:  It  is  true,  Mr.  Crosswhite,  that  our  concern 
is  what  they  were  doing  at  the  time  this  particular  matter 
was  under  consideration. 

Mr.  Crosswhite:  Yes,  Your  Honor.  We  say  probably 
that  it  was  set  forth  in  the  statute  in  February,  although 
this  unilateral  determination  went  out  on  February  28,  we 
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still  say  there  is  a  definite  connection  between  the  factors 
set  forth  in  the  Renegotiation  Act  of  1943. 

1  The  Court :  When  was  this  unilateral  determination 

issued? 

Mr.  Crosswhite:  February  25,  1944. 

Mr.  Toomey:  And  the  Revenue  Act  of  1943  was  April 
27. 

The  Court :  A  few  days  after  that. 

The  Reporter :  Would  you  please  give  to  the  Court  the 
administrative  application  which  is  accorded  this  factor? 

The  Witness:  In  considering  the  factors  in  renegotia¬ 
tion,  which  are  expressed  in  somewhat  general  terms, 
671  there  has  been  the  specific  review  by  those  in  re¬ 
negotiation  of  the  degree  to  the  extent  the  contractor 
makes  presentation  of  data  upon  which  a  conclusion  can  be 
reached,  the  degree  of  efficiency  in  connection  with  his 
operations. 

The  statute  known  as  the  Renegotiation  Act  of  1943 
makes  particular  reference  to  the  attainment  of  quantity 
and  quality  production.  The  quantity  production  is  a 
matter  which  the  Renegotiating  Agencies  have  regarded 
as  of  utmost  importance.  The  degree  to  which  a  contractor 
could  extend  production  with  the  utilization  to  the  maximum 
degree  of  his  facilities  has  been  a  matter  of  careful  con¬ 
sideration  because  it  is  regarded  that  that  is  one  of  the 
most  important  objectives — the  recognition  of  such  incen¬ 
tive  as  may  be  attained  under  the  Renegotiation  Statute 
toward  the  attainment  of  quantity  production  in  time  of 
war. 

The  check  made  as  to  the  quality  of  production  is  of 
course  important.  The  quality  of  production  has  to  do 
not  only  with  the  satisfaction  of  the  requirement  for  a 
particular  item  that  is  needed  for  war  but  it  likewise  in 
turn  has  its  effect  on  quantity  of  production,  because  if  of 
course  quality  does  not  satisfy  the  requirement,  it  means 
rejection  and  therefore  a  limitation  in  the  quantity  of  pro¬ 
duction.  The  quality  of  production  therefore  is  regarded 
from  the  standpoint  both  of  the  satisfaction  for  need  and 
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likewise  from  the  standpoint  of  the  effectiveness  in  the 
attainment  of  quantity. 

The  reduction  of  cost  and  the  economy  in  the  use 

672  of  materials  of  course  goes  to  reduction  of  costs 
but  the  prime  consideration,  as  was  pointed  out  on 

the  stand  today,  has  been  the  savings  of  the  productive 
units  in  time  of  war,  because  if  you.  can  utilize  a  certain 
quantity  of  material  and  make  two  items  where  formerly 
you  have  made  one,  you  have  saved  the  other  half  for  war. 

Now,  that  likewise  goes  with  reference  to  the  considera¬ 
tion  of  the  utilization  of  facilities,  and  of  equal,  if  not 
greater,  importance  the  utilization  of  manpower  because, 
of  course,  every  time  you  could  save  on  manpower  you 
saved  that  item  of  production  so  that  something  else  could 
be  produced  for  war. 

Therefore  in  our  consideration  of  the  efficiency  of  the 
contractor  we  have  at  all  times  very  carefully,  to  the  full 
extent  that  the  data  would  allow,  gone  into  these  elements 
which  would  make  for  quantity  and  quality  production 
and  the  reduction  in  the  cost  of  materiel  for  war. 

Q.  The  second  factor  set  forth.  Colonel  Hirsch,  is  stated 
to  be  “The  reasonableness  of  costs  and  profits  with  par¬ 
ticular  regard  to  volume  of  production,  normal  prewar 
earnings  and  comparison  of  war  and  peacetime  products.” 
Would  you  give  a  similar  explanation  as  to  the  application 
of  that!  A.  In  the  application  of  this  as  well  as  the  other 
factors  in  renegotiation  it  has  not  been  the  administrative 
policy,  and  in  that  we  felt  that  we  were  following 

673  the  desire  and  direction  of  the  Congress,  to  attempt 
to  find  the  lowest  price  which  might  have  been 

achieved  if  at  the  time  of  the  making  of  the  prices  every¬ 
thing  had  been  known  that  we  would  later  on  find  out  after 
the  production  had  ensued. 

Our  job  was  to  attempt  to  evaluate  what  the  contractor 
has  done  from  the  standpoint  of  the  propriety  of  the  costs 
which  are  applied  to  particular  production. 
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We  have  gone,  for  instance,  into  the  salaries  paid,  to 
attempt  to  see  if  the  amount  of  cost  which  is  charged  is 
a  proper  charge  against  its  wartime  production.  We  have 
attempted  to  see  whether  there  has  been  savings  in  the 
production  line,  to  see  whether  this  contractor  in  compari¬ 
son  with  his  own  prior  achievements,  or  lack  of  it,  has  done 
a  good  job,  and  whether  he  has  done  a  good  job  in  com¬ 
parison  with  other  contractors  doing  the  same  or  com¬ 
parable  work. 

The  reasonableness  of  profits  is  a  matter  of  course  which 
is  inseparably  connected  with  every  one  of  the  factors. 
The  reasonableness  of  profits  must  be  regarded  as  specified 
in  the  factor  in  connection  with  the  volume  of  production. 

If  a  contractor  doubles  the  volume  of  his  production,  and 
assuming  that  he  has  been  careful  in  his  costing,  he  ac¬ 
cording  to  the  administrative  application  of  this  factor 
should  certainly  come  out  with  more  dollars.  At  the  same  .. 
time,  he  perhaps  should  come  out  with  a  smaller  margin 
on  account  of  the  fact  that  normally  increase  in 
674  volume  of  itself  has  a  great  deal  to  do  with  the 
reduction  of  costs,  and  many  companies  ’  production 
which  a  contractor  assumes  is  a  result  of  his  own  efficiency, 
is  in  truth  nothing  other  than  the  normal  and  expected 
result  in  peacetime  or  in  war  time  of  added  production  of 
long  line  production  instead  of  the  utilization  of  efforts 
on  particular  items.  Therefore,  the  volume  of  production 
has  a  great  deal  to  do  with  the  profit  which  should  ensue 
from  a  particular  operation. 

We  would  also,  in  the  administration  of  the  statute,  take 
into  consideration — although  we  would  not  be  absolutely 
bound  by  it — the  normal  prewar  earnings  of  the  contractor 
who  is  in  front  of  us  in  the  particular  case. 

!  We  realized,  of  course,  and  it  is  so  specified  in  the 
statute,  that  we  should  look  at  it,  we  realized  that  we  should 
take  into  consideration  the  type  of  production  in  the  pre- 
war  period,  the  peacetime  period  and  what  his  production 
was  in  wartime.  If  his  operation  was  totally  dissimilar, 
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then  of  course  the  basis  of  comparison  was  very  much 
weaker.  If  the  type  of  thing  produced  by  the  contractor, 
and  if  the  type  of  facilities  used  in  its  production  was  very 
similar  in  peacetime  and  in  wartime,  then  what  the  con¬ 
tractor  was  able  to  do  in  the  competitive  world,  in  a  compe¬ 
titive  economy  before  the  war,  was  a  matter  of  much  greater 
weight  in  our  consideration  of  this  factor. 

Therefore,  in  the  administrative  application  of  this  factor 
we  not  only  took  into  consideration  true  comparisons 

675  when  things  were  similar  but  we  likewise  made,  to 
the  full  extent  that  the  facts  justified,  differentiations 

based  upon  the  dissimilarity  of  the  products  and  the  opera¬ 
tions  of  the  contractor  in  the  peacetime  and  in  the  wartime. 

Q.  One  further  point  on  that,  Colonel  Hirsch.  If,  for 
example,  the  peacetime  product  of  the  contractor  was 
different  than  that  in  his  wartime  contract,  did  you  make 
any  comparison  of  prewar  earnings  of  other  concerns  which 
would  be  making  the  same  type  of  article  this  person  would 
be  making  in  wartime?  A.  Yes,  but  before  that  we  would, 
to  the  full  extent  we  could,  try  to  find  what  the  nature  of 
the  dissimilarities  were.  Certainly  many  of  the  items 
changed  in  the  output  of  certain  contractors  but  there  was 
no  basic  dissimilarity,  many  times,  between  what  was  pro¬ 
duced  before  the  war  and  what  was  produced  in  wartime. 
Therefore,  under  those  circumstances  we  did  have  some 
norm  from  the  standpoint  of  reference.  However,  when  we 
found  cases  where  the  production  of  the  contractor  in 
wartime  was  totally  or  substantially  dissimilar  from  what 
that  production  was  from  peacetime,  then  we  attempted  to 
get,  to  the  full  extent  we  could,  all  the  reference  points 
possible.  What  kind  of  production,  assuming  that  some 
other  contractor  was  in  that  production  before  the  war, 
the  kind  of  return — not  necessarily  the  precise  number  of 
dollars  or  the  precise  percentage,  but  the  range  of  earnings 
that  that  kind  of  production  resulted  in  in  the  hands 

676  of  the  satisfactory  producers  of  that  particular  type 
of  product. 
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Q.  The  next  factor  listed,  Colonel  Hirsch,  is:  “The 
amount  and  sonrce  of  public  and  private  capital  employed 
and  net  worth.”  Would  you  please  tell  the  Court —  A. 
Let  me,  if  you  will,  first  talk  about  the  second  of  the  two 
things;  that  is  the  net  worth. 

Net  worth,  of  course,  is  the  basic  investment,  or  the 
basic  at  risk  capital  of  those  who  ultimately  get  the  dollars 
from  a  certain  operation.  That  is  of  course  true  in  con¬ 
nection  with  a  corporation  and  it  likewise  is  true  even  to 
a  greater  degree  when  there  is  a  proprietorship  or  partner¬ 
ship,  because  then  there  is  no  dollars  as  salaries  as  such, 
or  dollars  allowed  if  those  dollars  were  applied  to  salary. 
But  the  net  worth  represents  the  actual  capital  risk  in 
connection  with  an  operation.  There  are  some  operations 
in  which  to  produce  a  dollar  of  sales  you  must  invest  a 
dollar  of  capital.  We  have  found  instances  where  a  dollar 
of  investment  well  utilized  over  the  course  of  the  entire 
year  could  only  produce  80  cents  of  sales  in  the  course  of 
a  year.  On  the  other  hand,  we  found  instances  where  one 
dollar  investment  could  produce  $100  in  sales  during  the 
course  of  the  year,  but  in  each  instance  there  was  a  dollar 
at  risk. 

We  therefore  looked  to  see  how  much  of  net  worth  is 
utilized  in  connection  with  the  operation,  because  although 
it  is  not  controlling  it  is  at  least  a  reference  point 
677  to  see  whether  for  what  is  placed  at  risk  a  contractor 
is  receiving  a  substantial  return.  Because  we  feel 
that  under  the  factors  risk  is  something — and  I  will  allude 
to  that  later — is  something  that  is  paid  for  a  profit.  Bisk 
for  your  capital  is  of  course  one  of  the  risks  which  must  be 
compensated  for. 

Now,  when,  however,  the  risk  is  not  only  minimized  but 
your  capital  is  protected  by  the  utilization  of  Government 
investment,  then  for  the  same  operation  you  should  ob¬ 
viously  be  entitled  to  fewer  dollars.  If— and  this  has' 
happened  in  some  instances — I  go  in  with  just  enough 
capital  to  get  started  and  depend  entirely  upon  Government 
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investment  in  plants  or  Government  advances  for  my  work¬ 
ing  capital,  I  should  have  very  little  return  from  the  stand¬ 
point  of  risk  to  capital  or  any  utilization  of  capital.  On 
the  other  hand,  to  the  extent  I  have  put  up  capital  to  that 
I  should  get  the  fruits  of  that  tree.  I  should  get  in  our 
consideration  of  what  is  excessive  profit  and  return  which 
would  not  only  give  me  compensation  for  the  utilization  of 
my  capital  but  likewise  maintain  an  incentive  to  others  as 
of  that  time  in  the  investment  of  capital  so  there  could  be, 
if  needed,  further  production  from  the  utilization  of  private 
capital. 

Q.  I  believe  you  covered  in  that  discussion  some  com¬ 
ment  about  the  amount  involved.  I  mean,  if  the  amount  is 
large  or  small.  A.  Of  course  it  is  commensurate  with 
678  the  amount  you  have  at  risk.  If,  for  instance,  to 
produce  $100,000  of  production  it  is  required  that 
I  put  at  risk  $100,000  in  plant  facilities  and  in  current 
assets  in  other  capital,  it  is  quite  a  different  picture  and 
if  I  can  produce  $100,000  on  a  contract  with  the  Government 
or  one  in  which  I  am  fairly  well  protected  against  loss  or 
credit  with  $5,000  of  invested  capital. 

Q.  The  next  factor,  Colonel,  is  stated  to  be :  “The  extent 
of  risk  assumed,  including  the  risk  incident  to  reasonable 
pricing  policies.,,  Will  you  please  comment  on  that?  A. 
It  is  a  matter,  I  am  sure,  of  universal  knowledge  that 
various  types  of  enterprise  are  faced  with  very  differing 
and  varying  risks. 

An  entire  price  which  has  a  guaranteed  return  has  little 
risk  and  ordinarily  gets  very  little  for  its  operation.  A 
production  which  has  no  assurance,  even  practically,  of 
course,  and  no  certainty  of  credit  from  the  standpoint  of 
the  one  to  whom  you  are  supplying  your  items,  no  absolute 
assurance  of  market — a  market  which  may  even  during  the 
course  of  your  production  be  dependent  on  a  sales  force 
in  order  that  when  you  get  the  item  completed  you  will  have 
a  place  where  you  can  sell  it.  These  varying  risks,  varying 
risks  from  the  standpoint  of  physical  properties,  for  ex- 
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ample.  In  the  manufacturing  of  explosives  where  the  par¬ 
ticular  segments  of  the  investment  are  critical  and  heavy 
there  are  other  types  of  the  operation  where  there  is 

679  practically  no  risk  involved.  I  just  refer  to  that 
because  of  course  we  do  find  innumerable  types  of 

risks  presented  in  various  enterprises.  The  one,  however, 
which  Congress  pointed  out  specifically  in  the  enumeration 
of  factors  says, 1  ‘Including  the  risk  incident  to  reasonable 
pricing  policies. ’ 9  It  has  always  been  felt  in  business,  and  I 
think  it  is  reflected  in  the  statute  and  in  the  administration, 
that  profit  is  in  at  least  some  measure  a  compensation  for 
risks. 

The  extent  to  which  a  contractor  protects  himself  against 
contingencies  in  his  prices  is  something  we  must  always 
review  because  that  gives  us  some  picture  of  the  risk  he 
is  taking. 

In  the  manufacture  of  an  article  I  can  produce  at  a 
certain  cost,  if  I  add  on  to  that  cost  in  my  pricing  so  many 
dollars  for  the  contingencies  in  the  fluctuation  of  cost  to 
me,  of  labor,  of  my  materials,  of  my  overhead,  my  rent, 
of  transportation,  or  power,  and  whatnot,  that  no  matter 
what  changes  there  may  be  within  reason  in  those  various 
elements  I  have  given  myself  a  bumper  protection.  Then 
I  don’t  deserve  many  dollars  from  the  standpoint  of  the 
risk  in  my  pricing. 

1  In  a  competitive  world  prices  are  based  upon  the  ac¬ 
ceptance  of  normal  pricing  risks,  and  in  wartime  when 
there  is  a  shortage  in  practically  every  field  of  endeavor 
there  is  the  opportunity  based  upon  not  only  a  continuation 
of  the  same  prices  but  a  reduction  of  costs  due  to  longer 
runs,  and  so  forth.  There  is  the  continuation  of  this 

680  bumper  of  protection  in  the  margin  of  those  costs 
and  the  prices  which  are  charged. 

Therefore,  in  renegotiation  we  have  attempted  to  the 
fullest  extent  we  can  —  I  think  we  have  invariably  —  rec¬ 
ognized  that  acceptance  of  a  pricing  risk  is  an  important 
consideration  and  the  degree  to  which  the  contractor  has  re- 
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duced  his  prices  in  relationship  to  the  lowest  reasonably 
obtainable  cost,  to  that  degree  is  entitled  to  more  dollars 
for  the  production  of  each  unit  of  his  output. 

Q.  Do  you  folks  consider  or  give  weight  to  the  reduction 
in  prices  either  in  a  particular  contract  or  in  succeeding 
contracts?  A.  The  reduction  in  prices  of  course  must  be 
regarded  from  two  standpoints  as  we  view  it.  First  there 
is  the  reduction  of  prices  after  the  contractor  has  found 
that  he  is  making  considerable  profit.  Which  means  that 
at  the  end  of  the  period  that  we  will  subsequently  review 
he  won’t  have  so  many  dollars  of  profit,  and  that  of  course 
has  reduced  his  margin  and  he  comes  into  renegotiation 
with  a  closer  relationship  between  his  prices  and  his  costs. 
It  likewise,  of  course,  has  an  effect  from  the  standpoint  of 
inflation  because  its  utmost  effectiveness  is  that  he  having 
not  charged  more  will  not  get  the  dollars  we  will  later  have 
to  take  back.  It  likewise  shows  a  cooperation  with  the  Gov¬ 
ernment,  which  we  have  regarded  as  an  element.  A  con¬ 
tractor  who  just  as  soon  as  he  finds  that  he  can  make  money 
at  his  old  price  and  passes  on  then  the  pricing  to  the 
681  Government,  we  feel  has  made  a  contribution  in  his 
production. 

Q.  And  that  would  be  true,  also,  if  he  took  succeeding 
contracts  at  lower  prices?  A.  Both  of  the  aspects  I  refer 
to  would  be  equally  applicable  on  succeeding  contracts. 

Q.  The  fifth  item,  Colonel  Hirsch,  is  stated  to  be  the 
nature  and  extent  of  contribution  to  the  war  effort,  includ¬ 
ing  inventive  and  developmental  contribution  and  coopera¬ 
tion  with  the  Government  and  other  contractors  in  supply¬ 
ing  technical  assistance.  Would  you  please  comment  on 
that?  A.  The  contribution  to  the  war  effort,  of  course, 
shows  itself  in  many  aspects  but  the  one  primarily  pointed 
out  by  the  Congress  in  this  factor  is  the  inventive  and  de¬ 
velopment  contribution  and  cooperation  with  the  Govern¬ 
ment  and  other  contractors  in  supplying  technical  assist¬ 
ance. 
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We  look  very  definitely  to  what  the  contractor  has  done 
in  connection  with  his  development  of  items  which  are 
helpful  to  the  war.  Not  only  do  we  look  to  what  the  con¬ 
tractor  himself  has  done  and  in  some  instances  extending 
back  over  many,  many  years  and  now  coming  to  fruition 
from  the  standpoint  of  an  objective  in  wartime,  but  we 
likewise  look  to  —  not  his  generosity,  necessarily,  but  the 
patriotic  application  of  his  know-how’,  so  that  in  many  in¬ 
stances  his  competitors  are  given  the  full  advantage  of  what 
he  has  developed. 

We  have  found  innumerable  instances  where  a  con- 
682  tractor  who  has  spent  time  and  untold  amounts  of 
money  in  the  development  of  devices  has  developed 
them  on  somewhat  antiquated  appliances,  has  given  the 
know-how  to  the  Government  and  these  devices  are  manu¬ 
factured  by  concerns  built  up  because  of  this  accumulated 
know-how  of  this  first  contractor.  And  in  the  building  up 
Of  the  competitor  the  first  contractor  will  face  critical  com¬ 
petition  in  the  after-war  period. 

!  Now,  the  extent  to  which  a  contractor  has  himself  de¬ 
veloped  the  thing  he  is  producing  for  war,  and  the  extent 
that  he  has  given  his  know-how  and  has  given  his  secret 
processes  and  his  inventions  royalty  free  to  the  Government 
and  to  other  producers  is,  we  think,  and  as  has  been  speci¬ 
fied  in  the  statute,  something  to  be  regarded  in  determining 
how  many  dollars  he  should  have  for  his  production. 

For  instance,  we  have  found  in  a  good  many  instances 
where  the  contractor  who  has  developed  items  of  tremen¬ 
dous  importance  in  war  has  had  no  benefit  of  the  production 
line  on  those  items.  They  have  been  given  to  other  contrac¬ 
tors  and  they  don’t  show  up  in  the  sales  of  the  contractor 
who  really  created  the  item  which  his  competitor  or  which 
the  Government  has  given  to  some  other  producers. 

Now,  all  of  that  does  not  show  up  in  the  sales  of  the  first 
contractor.  Nevertheless,  it  does  constitute  a  contribution 
that  he  has  made  to  the  war  and  a  contribution  which 
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should  be  recognized  and  which  we  do  attempt  to 

683  recognize  in  our  renegotiations. 

Q.  You  have  mentioned,  “Innumerable  exam¬ 
ples”.  Can  you  think  of  any  at  the  present  time?  Just  off 
hand  can  you  think  of  one  of  that  nature  ?  A.  I  can  think 
of  many.  For  instance,  the  automatic  pilot.  The  gyroscope 
and  its  utilization  in  connection  with  the  artificial  horizon. 
Many  simple  things.  As  a  matter  of  fact  there  are  just  so 
many  I  could  give  you  a  list  of  hundreds. 

Again  I  would  say  this :  That  you  will  find  that  straight 
through  there  has  been  a  constant  pooling  of  inventive  re¬ 
sults  and  of  know-how.  That  goes  as  to  the  oil  companies 
in  connection  with  the  production  of  their  various  gasolines 
and  other  types  of  petroleum  products.  That  has  been  true 
to  a  considerable  degree  in  the  textile  field.  There  has  been 
quite  a  free  interchange  of  information  with  reference  to 
the  better  way  of  producing  something,  or  the  way  of  pro¬ 
ducing  a  better  something. 

I  think  that  is  one  of  the  great  things  that  industry  has 
contributed  to  the  war,  very  unselfishly  in  thousands  of 
cases;  free  disclosure  and  in  most  instances  without  direct 
compensation  of  what  its  whole  organization  has  been  de¬ 
voted  to  sometimes  for  years. 

Q.  The  circumstances  the  factor  set  forth,  Colonel,  is 
stated  to  be  “the  character  of  business  including  complexity 
of  manufacturing  technique,  character  and  extent  of 

684  subcontracting  and  rate  of  turnover.”  Would  you 
please  comment  on  that?  A.  There  are,  of  course, 

several  things  involved  in  that  factor.  First  the  character 
of  the  business.  There  is  a  great  difference  in  manufac¬ 
turing,  say,  a  pick  or  shovel,  which  is  necessary  in  war,  to  a 
specification  which  Ordinance  or  Engineers  has  provided 
and  the  manufacturer,  let  us  say,  of  a  bomb  sight  with 
something  over  1,000  interacting  parts  many  of  which  are 
manufactured  to  tolerances  of  less  than  1/10,000  of  an  inch, 
and  many  sometimes  as  small  as  1/100,000  of  an  inch; 
where  the  manufacturing  technique  must  be  accomplished 
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under  glass  and  with  gloved  hands  so  that  not  a  bit  of  air 
goes  into  the  vacuum;  where  the  piecing  together  of  these 
interacting  parts  is  so  delicate  that  the  slightest  speck  of 
dust  that  your  eye  could  not  see  would  cause  a  destruction 
of  the  effectiveness  of  the  instrument  when  it  is  produced. 

Now,  we  find  all  degrees  of  complexity,  and  sometimes  of 
course  the  thing  that  is  most  complex  from  the  standpoint 
of  engineering  is  not  complex  from  the  standpoint  of  pro¬ 
duction  and  we  have  to  be  very  careful  to  distinguish  be¬ 
tween  the  two. 

For  instance,  radar  is  a  matter  of  tremendous  complexity 
from  the  standpoint  of  the  ultimate  product  but  the  real 
complexity  is  in  the  production  line.  Each  person  on  that 
line  may  be  doing  one  little  thing  and  it  does  not  require 
any  particular  genius.  Genius  has  created  the  production 
line.  After  genius  has  found  out  what  to  do  and 
685  then  established  the  production  line  where  it  can  flow 
through  which  is  one  of  the  greatest  contributions  in 
this  war,  both  from  the  standpoint  of  engineering  and  from 
the  standpoint  of  what  you  must  do  on  the  production  line. 
The  kind  of  production  that  results  from  just  normal  engi¬ 
neering,  normal  business  operation,  that  neither  in  peace 
time  nor  in  wartime  does  involve  anything  from  the  stand¬ 
point  of  genius  being  from  the  standpoint  of  producing  the 
product. 

!  Not  only  is  engineering  most  complicated  but  each  and 
every  one  of  the  manufacturing  stages  must  be  surrounded 
with  utmost  perfection  or  you  don’t  get  a  product  that  will 
work  properly.  That  will  cost  lives  in  many  instances  if 
they  don’t  work  properly. 

So  we  regard  very  carefully  the  complexity  of  the  opera¬ 
tion  we  have  to  view  in  a  contractors’  case.  That  is  of 
course  one  element  of  the  character  of  the  business. 

The  character  and  extent  of  the  subcontracting  is  a  mat¬ 
ter  that  must  be  regarded  from  two  standpoints.  We  have 
recognized  that  it  was  in  some  measure  a  policy  of  the 
Government  to  pass  production  down  the  line  so  that  just 
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as  many  plants  could  be  utilized  in  this  war  effort  as  could 
possibly  be  used.  Therefore  we  are  frequently  faced  with 
the  situation  of  less  efficient  producers  down  the  line,  less 
important  parts  which  go  into  a  subsequent  assembly. 

However,  as  between  the  two  contractors,  one 

686  contractor  who  will  manufacture  the  entire  com¬ 
pleted  unit  from  raw  materials  on  through  to  the 

finished  product  and  the  other  contractor  who  may  have 
a  contract  for  the  same  number  of  units  of  that  product 
at  the  same  price  but  who  has  subcontracted  very  substan¬ 
tial  elements  which  he  will  subsequently  merely  assemble 
into  the  finished  unit  under  his  contract. 

As  between  those  two  contractors  we  find  a  very  sub¬ 
stantial  difference  in  contribution.  In  the  second  case, 
although  the  second  contractor  may  be  an  utterly  superb 
purchaser — he  may  be  a  grand  purchasing  agent  for  the 
Government  and  go  out  to  buy  from  John  Smith  who  may 
be  a  wonderful  producer  of  an  assembly — yet  he  has  not 
manufactured  that  particular  part  that  goes  into  a  par¬ 
ticular  problem. 

Although  we  recognize  he  is  entitled  to  an  adequate  num¬ 
ber  of  dollars  for  a  superb  job  of  purchasing,  we  differen¬ 
tiate  between  what  he  is  entitled  to  as  a  good  purchasing 
agent,  and  the  other  man  who  is  a  superb  manufacturer 
for  the  Government. 

The  second  contractor  adds  very  little  of  value  through 
his  own  productive  effort.  The  first  contractor  adds  a 
great  deal  to  the  value  of  what  he  has  taken  in  in  materials. 

Although  we  recognize  that  there  are  variations  based 
upon  the  efficiency  of  a  contractor;  in  other  words,  the 
contractor  who  can  produce  an  item  at  a  lower  manufac¬ 
turing  cost  than  a  second  contractor  starting  with 

687  the  same  purchased  materials.  He  will  have  less 
value  added  but  he  will  have  less  value  added  because 

he  has  done  a  better  job.  But  in  our  consideration  of  value 
added  we  do  view  what  has  brought  about  the  situation 
in  connection  with  the  contribution  and  added  value  that 
the  contractor  has  made. 


500 


Again  I  say  that  as  between  the  contractor,  assuming 
equal  efficiency  in  what  they  do,  the  contractor  who  does 
the  more  in  order  to  achieve  $10,000,000  of  production  is 
entitled  to  more  dollars  than  the  contractor  who  does  the 
least  in  the  achievement  of  the  deliveries  of  $10,000,000  of 
that  same  item. 

Q.  I  have  two  questions  on  that,  Colonel.  I  think  prob¬ 
ably  you  have  covered  it  but  I  want  to  be  sure  on  this  point. 
Does  the  amount  of  value  added  in  most  cases  give  any 
indication  as  to  the  complexity  of  the  operation?  A.  It 
does  with  the  variations  that  I  have  referred  to. 

Q.  In  other  words —  A.  If  something  is  very  com¬ 
plex  and  if  I  am  the  one  who  is  creating  the  item  which  is 
complex,  then  I  have  added  a  great  deal  of  value  to  the  raw 
materials  which  I  have  taken  in.  However,  I  might  be  in  a 
position  where  I  have  a  contract  for  that  complex  item  but 
I  may  buy  from  you  and  from  another  contractor  and  from 
a  third  contractor  the  big  elements  which  go  into  this 
complex  unit.  Each  of  those  subcontracted  assemblies 
being  complex  I  come  out  with  the  complex  final  unit  I  must 
deliver  to  the  Government  but  I  have  not  done  much 
688  in  connection  with  that  unit  except  be  a  good  pur¬ 
chasing  agent. 

Q.  I  believe  there  is  one  other  phase  of  that  factor  which 
I  don’t  know  whether  or  not  you  covered  as  completely  as 
you  intended  to,  that  is,  the  rate  of  turnover.  A.  I  think 
I  referred  to  that  under  the  factor  of  capital.  It  is  very 
closely  connected  with  it.  As  I  explained  with  reference 
to  that  factor,  various  types  of  operation  require  different 
amormts  of  capital.  They  require  different  facilities,  and 
the  rate  of  turnover  is  dependent,  of  course,  upon  the  nature 
of  the  thing  you  are  producing,  and  likewise  dependent 
upon  the  material  factor  on  account  of  the  fact  that  if  I 
buy  most  of  what  goes  into  my  product  from  somebody 
else — sub-assemblies  or  whatnot — and  if  I  don’t  have  to  do 
much  with  it  in  the  machinery  and  plant  I  have,  and  if 
there  isn’t  a  whole  lot  of  capital  required  in  connection 
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with  the  materials,  if  there  is  a  turnover  in  my  inventory, 
then  I  have  a  fast  turnover  in  my  inventory  and  a  fast 
turnover  in  volume  of  sales  in  relation  to  what  my  plant  is, 
and  in  relation  to  what  my  investment  is. 

The  faster  I  can  turn  it  over,  I  am  entitled  to  more 
dollars  if  I  have  added  beyond  what  the  natural  type  of 
production  itself  would  allow  me  to  produce.  But  we  must 
view  the  type  of  production  because  there  are  certain  types 
of  production  which  on  limited  capital,  limited  inventory 
of  any  particular  type,  limited  plant  facilities,  can 

689  in  the  course  of  a  year  turn  out  lots  of  sales  and  by 
virtue  of  that  give  you  very  substantial  if  not  com¬ 
plete  protection  as  to  your  investment  and  as  to  your 
obtaining  a  substantial  profit  on  your  production. 

Q.  I  notice  there  is  another  paragraph  set  forth  in  this 
section,  Colonel,  which  says  “such  other  factors  the  con¬ 
sideration  of  which  the  public  interest  in  fair  and  equitable 
dealing  may  require,  which  factor  may  be  published  in  the 
Regulation  of  the  Board  as  time  to  time  adopted”.  Have 
any  such  factors  been  published  in  the  Regulations?  A. 
That  is  the  privilege  given  under  the  statutes  to  the  War 
Contracts  Price  Adjustment  Board. 

We  have  found  no  factor,  no  situation,  which  in  our 
judgment  was  not  fully  covered  in  the  factors  specifically 
set  forth  in  the  statute.  Therefore,  we  have  not  issued 
any  regulations  specifying  any  additional  factors. 

Q.  Colonel  Hirsch,  I  hand  you  a  document  which  is 
entitled  “Joint  Statement  by  War,  Navy  and  Treasury 
Departments  and  the  Maritime  Commission”  which  deals 
with  the  purposes,  principles,  policies  and  interpretations 
under  the  Renegotiation  Act.  Are  you  familiar  with  that 
document,  Colonel  Hirsch?  A.  Yes. 

Q.  I  notice  it  is  stated  to  be  published  on  March  31, 
1943.  Is  that  right,  sir?  A.  That  is  correct. 

Q.  Referring  to  chart  which  you  have  before  you 

690  entitled  “Factors  in  Renegotiation”,  have  you  used 
this  document  from  which  to  obtain  some  of  your 


information  T  A.  Well,  this  is  the  document  referred  to 
in  the  fourth  series  of  items  under  the  “Factors  in  Rene¬ 
gotiation’  ’  on  the  chart  before  you,  Judge. 

Mr.  Crosswhite:  I  offer,  without  objection,  the  Joint 
Statement  of  the  War,  Navy  and  Treasury  Departments 
and  Maritime  Commission.  Purposes,  principal  policies 
and  interpretations. 

The  Court:  Admitted. 

(The  Joint  Statement  above  referred  to  was  received  in 
evidence  and  marked  Respondent’s  Exhibit  “  AA”) 

By  Mr.  Crosswhite: 

Q.  Colonel  Hirsch,  I  hand  you  five  printed  pages  which 
has  been  designated  Sections  1  and  2  of  Chapter  5  of  the 
War  Department  Manual  for  Renegotiation,  August  15, 
1945.  A.  1943. 

Q.  I  beg  your  pardon.  1943.  Are  you  acquainted  with 
those?  A.  Yes,  sir. 

Q.  Have  you  utilized  those  in  the  preparation  of  this 
schedule  entitled  “Factors  in  Renegotiation”?  A.  Yes. 
This  is  the  basis  for  the  references  in  quotes  in  the  third 
series  in  the  chart  before  you,  Judge. 

i  Q.  Were  these  made  available  to  the  general 
691  public?  A.  By  the  War  Department? 

Q.  Yes.  A.  I  know  that  statement  was  but  I 
am  not  certain  as  to  this. 

Q.  Referring  to  respondent’s  Exhibit  “AA”,  was  that 
made  available  to  the  public?  A.  That  was  made  avail¬ 
able  to  the  public  and  very  wide  distribution  was  made 
of  it 

Q.  Do  you  have  any  idea  as  to  the  number  of  copies 
that  were  made  of  that?  A.  Thousands  of  copies  were 
printed  and  distributed  to  associations  and  individual  con¬ 
tractors  all  over  the  country. 

Q.  But  you  do  not  have  any  recollection  that  such  was 
made  available  in  this  other  case?  A.  I  don’t  recall  It 
may  have  been  but  I  do  not  recall  at  this  present  moment. 
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Mr.  Crosswhite:  I  offer  as  respondent’s  Exhibit  “BB” 
the  pamphlet  entitled  Sections  1  and  2  of  Chapter  5  War 
Department  Manual  of  Renegotiation,  August  15,  1943. 

The  Witness:  I  could  make  a  qualified  answer  to  it. 
It  was  distributed  throughout  the  Renegotiation  Agencies 
in  the  War  Department. 

Mr.  Crosswhite:  I  had  in  mind  whether  or  not  it  was 
made  available  to  the  general  public. 

The  Witness :  That  I  do  not  know. 

692  The  Court:  Any  objection t 
Mr.  Toomey:  No  objection. 

The  Court :  Admitted. 

(Sections  1  and  2  of  Chapter  V  War  Department  Man¬ 
ual  for  Renegotiation,  August  15,  1943,  was  received  in 
evidence  and  marked  Respondent’s  Exhibit  “BB”.) 

By  Mr.  Crosswhite : 

Q.  Colonel  Hirsch,  I  hand  you  an  exhibit  consisting  of 
two  photostatic  pages  listing  at  the  bottom  initials  J.  R.  M. 
What  does  that  mean?  A.  Joint  Renegotiation  Manual. 

Q.  Do  you  recall  the  approximate  date  this  Joint  Re- 
negotiotion  Manual  was  issued?  A.  It  was  in  January 
of  1944. 

Q.  And  have  you  utilized  that  in  your  chart?  A. 
That  is  right.  By  reference  to  the  files  I  would  conclude 
that  it  was  issued  as  of  January  27  —  approximately 
that  date. 

Mr.  Crosswhite:  I  offer  as  respondent’s  Exhibit  “CC” 
two  photostatic  pages  numbered  413,  and  414  designated 
at  the  top  thereof  “Determination  and  Elimination  of  Ex¬ 
cess  Profits.” 

Mr.  Toomey:  Your  Honor,  we  have  no  objection  but  I 
call  attention  to  the  fact  that  he  is  just  cluttering  up  the 
record  with  matters  here  of  which  the  Court  can  take  ju¬ 
dicial  notice.  I  don’t  see  any  point  to  them  going  in. 

693  The  Court:  It  may  be  admitted. 

(Pages  413  and  414,  Determination  and  Elimina¬ 
tion  of  Excess  Profits  was  received  in  evidence  and 
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marked  Respondent’s  Exhibit  “CC”.) 

By  Mr.  Crosswhite: 

Q.  Would  you  please  look  at  the  chart  which  has  been 
referred  to  as  Factors  in  Renegotiation,  and  explain  the 
first  line  across  the  top  of  that  page,  just  briefly  as  to  what 
it  is  from  where  you  took  it?  A.  Those  are  the  factors 
as  set  out  in  the  precise  language  of  the  Renegotiation  Act 
of  1943.  The  factors  I  refer  to  are  the  factors  we  apply 
in  the  conduct  of  renegotiation. 

Q.  Now,  will  you  explain  to  the  Court  the  first  line  on 
the  left  hand  side  of  that  page?  A.  You  mean  reading 
down? 

Q.  Yes.  What  was  the  purpose  of  this  chart?  A. 
Well,  we  have  here  prepared,  the  various  statements  and 
regulations  which  from  time  to  time  have  set  forth  the  fac¬ 
tors  or  bases — because  sometimes  they  were  not  specifi¬ 
cally  referred  to  by  the  use  of  the  word  “factor” — the 
principles  and  factors,  the  bases  of  approach  in  connection 
with  renegotiation. 

The  first  line  reading  down  is  a  reference  to  each  of  the 
various  pronouncements  from  which  the  quoted  matter  to 
the  right  has  been  taken.  In  each  instance  we  have  taken 
the  factor  as  specified  in  the  wording  of  the  pres- 
694  ent  Renegotiation  Act  and  have  carried  it  on  down 
through  each  of  the  preceding  pronouncements  in 
which  there  has  been  a  delineation  of  the  factors  or  prin¬ 
ciples  or  policies  or  bases  upon  which  renegotiation  should 
proceed. 

Q.  What  was  the  first  formulated  or  crystalized  ex¬ 
pression  of  opinion  with  respect  to  the  policies  and  pro¬ 
cedure?  A.  The  first  I  personally  know  of  from  the  rec¬ 
ord  was  the  one  referred  to  by  General  Browning  this 
morning,  which  is  across  the  bottom  line.  That  is  the  War 
Department  Price  Adjustment  Procedural  Manual  of  the 
27th  March,  1942. 

Q.  The  next  you  have  there  was  also  referred  to  by 
General  Browning?  A.  That  is  right.  Notes  on  Rene- 
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gotiation  for  Conference  with  Chief  of  Supply  Services 
and  Materiel  Command,  Army  Air  Forces,  9  July  1942. 

Q.  May  I  retrace  my  steps  just  a  moment.  The  memo¬ 
randum  of  March  27  was  not  made  available  to  the  general 
public,  was  it,  Colonel?  A.  Well,  so  far  as  I  know,  it  was 
not.  I  assume  it  was  not. 

Q.  The  one  of  July  9,  I  believe  it  was  testified  this 
morning  by  General  Browning,  was  given  to  the  public. 
Do  you  recall  that,  or  were  you  here  at  that  time?  A.  No, 
but  I  know  from  the  files  that  it  was  rather  widely  dis¬ 
seminated. 

695  Mr.  Crosswhite:  We  offer  as  respondent’s  Ex¬ 
hibit  the  chart  entitled  “Factors  in  Renegotiation”. 

Mr.  Toomey:  No  objection. 

The  Court:  Admitted. 

(The  chart  entitled  “Factors  in  Renegotiation”  was  re¬ 
ceived  in  evidence  and  marked  Respondent’s  Exhibit 
“DD”.) 

The  Witness:  May  I  say  with  reference  to  the  princi¬ 
ple  policies  and  procedure  to  be  followed  in  renegotiation, 
the  one  of  August  10,  that  is  the  one  a  copy  of  which  was 
introduced  in  the  hearing  on  the  29  September  1942,  for 
the  Committee  on  Finance,  United  States  Senate,  and  on 
September  22,  1942,  before  the  Subcommittee  of  that 
Committee. 

Q.  Do  you  recall  whether  or  not  that  was  given  wide 
publicity?  A.  Yes,  very  well. 

Q.  Was  it  distributed  to  the  general  public?  A.  That 
was  given  wide  distribution  and  was  likewise  inserted  in 
full  in  the  report  of  the  Committee  and  also  in  the  report 
of  the  subcommittee. 

Q.  With  reference  to  these  factors  and  principles, 
standards  which  have  been  set  forth  in  respondent’s  Ex¬ 
hibit  “DD”,  what,  if  any,  instructions  were  issued  to  the 
personnel  charged  with  renegotiation,  with  respect  to  such 
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factors?  A.  Well  the  agencies  handling  renego- 

696  tiation,  the  instruction  was  at  all  times  that  they 
should  follow  the  factors  in  a  renegotiation. 

Q.  I  gather  from  your  former  testimony  that  even 
though  a  regulation  or  even  though  some  of  the  items 
which  were  set  out  in  the  regulations  were  not  given  to 
the  general  public,  they  were  given  to  the  renegotiating 
personnel?  A.  Throughout  the  entire  operation,  yes. 

Q.  Did  you  sit  with  the  War  Department  Price  Adjust¬ 
ment  Board  in  the  review  of  cases  in  the  last  part  of  1942 
on,  Colonel  Hirsch?  A.  You  mean  with  the  Board  itself? 

Q.  Yes.  A.  Yes.  I  made  a  report  to  the  Board  on 
all  of  the  cases  that  came  through  at  that  time  and  I  was 
with  the  Board  at  the  time  they  considered  these  various 
cases. 

Q.  I  believe  that  for  over  a  year  every  case  cleared 
over  your  desk.  Is  that  right?  A.  That  is  right. 

Q.  You  started  to  do  that  in  November  1942?  A. 
Yes. 

Q.  Do  you  have  any  idea  of  approximately  how  much 
more  than  a  year  you  reviewed  all  of  the  cases?  A.  I 
know  it  was  at  least  a  year,  and  after  that  I  didn’t  review 
all  of  the  cases  but  I  did  review  a  great  many  of  them 
from  that  time,  and  as  a  matter  of  fact,  I  still  do. 

697  Q.  In  your  review  of  those  cases,  what — strike 
that. 

What  did  you  do  in  your  review  of  those  cases?  What 
did  you  try  to  observe  or  take  from  the  reports  which 
came  to  you?  A.  Well,  during  the  course  of  that  year  I 
always  went  through  the  complete  report  unless  there  was 
obviously  what  we  called  a  clearance,  obviously  no  exces¬ 
sive  profits,  in  which  event  there  was  no  need  for  the 
careful  scrutiny  that  was  given  to  cases  where  a  refund 
was  required.  As  to  any  case  in  which  there  was  a  refund, 
why  I  took  the  complete  report  of  the  case  with  its  analy¬ 
sis  based  upon  what  the  contractor  was  doing  and  re¬ 
ferred  to  his  past  performance  and  all  of  the  factors 
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which  applied  in  reference  to  the  case  at  that  time  before 
me. 

Q.  Those  are  the  factors  you  have  set  out  on  this  chart 
here?  A.  Yes. 

Q.  "What  would  you  do  if  some  of  the  factors  which  are 
set  out  on  that  chart  and  in  force  at  that  time  had  not  been 
given  consideration  in  the  reports  of  the  other  divisions! 
A.  At  that  time  we  would  not  approve  the  case.  We 
would  send  it  back  for  further  consideration,  and  that  was 
irrespective  of  the  direction  in  which  our  action  might  send 
the  refund.  We  would  just  as  readily  send  a  case  back  to 
reduce  a  refund  as  we  would  to  send  the  case  back  to 
increase  one. 

Q.  Have  you  had  a  chart  prepared  showing  the  pro¬ 
cedural  administration  in  effect  during  the  time  of 
698  the  renegotiation  of  the  Stein  Brothers  Manufactur¬ 
ing  Company?  A.  Yes. 

Q.  I  should  say:  Renegotiation  for  1942.  A.  That  is 
right. 

Q.  I  direct  your  attention  to  the  chart  which  has  been 
designated  as  War  Department  Price  Adjustment  Admin¬ 
istration-Stein  Brothers  Manufacturing  Company.  Now, 
in  what  way  is  the  renegotiation  procedure  of  the  Stein 
Brothers  Manufacturing  Company  shown  on  this  particu¬ 
lar  chart?  A.  Well,  it  shows  the  course  of  the  case  and 
where  it  went  for  consideration  or  review  throughout  its 
course  from  the  first  hearing  with  the  Midcentral  Procure¬ 
ment  District  to  the  time  of  final  action  taken. 

Q.  Is  there  any  different  designation  made  to  show  the 
course  of  the  Stein  Brothers  case?  A.  (No  response.) 

Q.  Have  you  shown  the  course  taken  by  the  Stein  Broth¬ 
ers  case  by  broken  lines?  A.  By  broken  lines,  yes,  that 
is  right. 

Q.  From  one  organization  to  another?  A.  That  is 
right. 

Q.  The  others  are  the  ordinary  renegotiation  setup? 
A.  That  is  right.  In  other  words,  a  big  part  of  this 


508 


chart  to  the  left  has  nothing  to  do  with  this  particular 
case. 

Q.  That  is  right. 

699  Mr.  Crosswhite:  We  offer  as  respondent’s  Ex¬ 
hibit  “EE”,  a  chart  designated  War  Department 

Price  Adjustment  Administration-Stein  Brothers  Manu¬ 
facturing  Company. 

Mr.  Toomey:  No  objection. 

The  Court:  Admitted. 

(A  chart  designated  War  Department  Price  Adjustment 
Administration  above  referred  to  was  received  in  evi¬ 
dence  and  marked  respondents  Exhibit  “EE”.) 

By  Mr.  Crosswhite : 

Q.  I  direct  your  attention,  Colonel  Hirsch,  to  a  dia¬ 
gram  of  the  administrative  procedure  followed  in  the  Stein 
Brothers  Manufacturing  Company  for  the  9-months  fiscal 
period  ending  September  30,  1942.  In  what  way  does  this 
particular  chart  differ  from  the  chart  heretofore  intro¬ 
duced  as  respondent’s  Exhibit  “EE”!  A.  Well,  I  think 
this  breaks  it  down  in  greater  detail.  It  shows  the  travels 
of  the  case  when  it  got  to  the  War  Department,  in  much 
greater  detail.  Apart  from  the  chart  there  are,  of  course, 
references  which  are  explanatory  of  the  various  portions 
of  the  chart. 

Q.  Colonel  Hirsch,  would  you  explain  for  the  Court  the 
functions  of  each  one  of  these  different  divisions  or  sec¬ 
tions,  starting  with  the  Midcentral  Procurement  District 
of  Chicago!  A.  First  the  case  gets  to  Midcentral  Pro¬ 
curement  District  of  the  Army  Air  Force,  Materiel 

700  Command.  Assignments  are  made  by  the  War  De¬ 
partment  Price  Adjustment  Board — in  this  instance 

to  the  Air  Forces,  and  the  Air  Forces  then  assigns  the 
case  to  the  local  agency  that  is  to  conduct  the  initial  re¬ 
negotiation.  In  this  instance  the  renegotiation  started 
with  the  meeting  with  the  Midcentral  Procurement  District 
in  Chicago.  That  is  a  District  with  the  Army  Air  Forces, 
Materiel  Command.  The  procedure  is  first  to  get  such 
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preliminary  information  as  may  be  obtained  either  by  writ¬ 
ing  or  phone  or  whatnot  from  the  contractor,  and  then  to 
hold  conferences  in  an  attempt  to  reach  a  settlement  as  to 
the  amount  to  be  refunded  as  excessive  profit. 

In  this  instance  there  were  seven  meetings  in  Chicago, 
one  of  which,  as  I  understand  it  from  the  record,  was  held 
at  the  plant  of  the  company.  From  there,  there  being 
no  agreement,  a  report  is  made  by  the  District  Office  to 
the  Materiel  Command,  Price  Adjustment  Section  of  Head¬ 
quarters  Army  Air  Forces,  at  Wright  Field.  That  report 
gives  the  basis  upon  which  the  District  Office  came  to  its 
conclusion  as  to  the  amount  that  should  be  refunded  as  ex¬ 
cessive  profits.  The  Wright  Field  office  forwards  the  case 
to  the  Price  Adjustment  Branch  who  acts  for  the  Com¬ 
manding  General  of  the  Army  Air  Forces,  Washington. 
The  case  in  this  instance  was  sent  to  the  price  adjustment 
branch  where  in  accordance  with  the  direction  applying 
to  the  Washington  offices,  a  review  was  had  from  the  record. 

I  do  not  find  that  there  was  any  request  by  the  con¬ 
tractor  for  a  hearing  before  the  Commanding  Gen- 
701  eral’s  Price  Adjustment  Branch,  and  I  don’t  find 
any  evidence  in  the  record  of  any  such  hearing 
having  been  held. 

From  there  the  case  was  sent  on  the  record  to  the  War 
Department  Price  Adjustment  Board.  In  the  War  Depart¬ 
ment  Price  Adjustment  Board  the  procedure  is  first  to 
send  the  case  to  what  we  call  a  staff  panel.  The  staff 
panel  immediately  sends  the  case  to  what  we  designate 
the  Financial  Analysis  Department.  It  is  the  duty  of  that 
section  to  make  a  complete  review  of  all  of  the  financial 
matters,  all  of  the  data  presented,  that  would  have  a 
bearing  upon  the  case  purely  from  the  standpoint  of  volume 
of  sales,  the  various  details  which  should  lay  before  the 
panel  a  correct  set  of  figures  upon  which  they  can  later 
exercise  their  judgment. 

The  Financial  Analysis  Section,  after  it  has  made  its 
review,  sends  the  case  with  its  recommendation  to  the  staff 
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panel  and  the  staff  panel  then  advises — and  in  this  case  did 
advise  the  contractor,  that  the  contractor  conld  have  a  hear¬ 
ing. 

A  hearing  was  held  with  staff  panel  “C”,  and  the  con¬ 
tractor  on  October  21,  1943. 

At  that  meeting  the  record  indicates  that  the  company 
was  represented  by  Mr.  Leo  Stein,  the  senior  partner;  Mr. 
E.  E.  Manning,  General  Manager ;  Mr.  J.  W.  Cohen,  Certi¬ 
fied  Public  Accountant,  as  acting  advisor.  The  War  De¬ 
partment  was  represented  by  Major  Jack  J.  Levinson, 
Captain  Ealph  G.  Lucas,  Lt.  Frank  S.  Trubett,  Jr. 
702  The  Air  Forces  participated  in  the  persons  of  Mr. 

Francis  A.  Johnson  and  Mr.  Charles  S.  Jackson. 
They  were  in  meeting  that  day,  according  to  the  record 
in  the  office,  something  over  six  and  one-half  hours  of 
actual  time  was  spent  in  the  meeting.  The  morning  meet¬ 
ing  was  from  10:45  to  12:45,  and  the  afternoon  meeting 
was  from  1 :30  to  5 :45. 

At  the  time  of  meeting  no  agreement  was  entered  into 
and  subsequently  the  contractor  indicated  that  there  was  a 
point  with  reference  to  a  guarantee  on  certain  patent  in¬ 
fringement  claims  that  had  not  been  presented  and  he 
felt  should  be  considered.  That  was  considered  by  the 
panel  and  it  was  concluded  that  there  should  be  no  modi¬ 
fication  of  the  result  as  recommended  by  the  Service. 

The  case  then  was  sent  to  the  War  Department  Price 
Adjustment  Board  Determination  Unit. 

Any  case  at  that  time  which  had  not  been  agreed  to 
and  which  was  then  subject  to  a  unilateral  determination 
was  fully  reviewed  by  this  separate  group  which  we  desig¬ 
nated  the  determination  unit. 

The  determination  unit  made  a  complete  review  of  the 
case  from  the  record.  Their  conclusion  was  that  there 
should  be  no  modification  in  the  conclusion  reached  there¬ 
tofore  and  the  determination  unit  prepared  a  summary 
report  to  be  presented  to  the  Undersecretary  of  War. 
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That  report  was  sent  to  the  Undersecretary  of  War. 
There  was  a  review  of  the  case  by  the  special  rep- 

703  resentative  of  the  Undersecretary,  Mr.  Jnlins  Am- 
berg,  who  was  assistant  to  the  Secretary  of  War  bnt 

detailed  as  a  special  representative  and  assistant  to  the 
Undersecretary. 

The  case  was  reviewed  by  Mr.  Amberg,  whose  conclu¬ 
sion  was  that  the  results  briefly  arrived  at  should  be  ap¬ 
proved.  Based  upon  that  conclusion,  on  his  recommenda¬ 
tion,  a  unilateral  order  determining  that  amount  as  exces¬ 
sive  profits  was  issued  on  February  8,  1944,  signed  by  the 
Undersecretary  of  War,  Mr.  Patterson. 

Q.  Colonel  Hirsch,  you  have  mentioned  various  steps 
or  levels  along  this  chain  where  reviews  or  considerations 
of  the  case  were  made.  What  was  the  nature  or  type  of 
such  a  review?  A.  Well,  the  hearing — 

Mr.  Toomey:  Just  a  moment. 

Was  this  witness  present  at  those  reviews? 

Mr.  Crosswhite:  I  doubt  that  he  was  present  at  each 
or  every  one  of  them.  I  didn’t  ask  that  question.  I  asked 
what  was  the  type  or  nature  of  review  that  occurred  at 
those  different  levels.  I  think  from  his  official  knowledge 
of  them  he  can  testify. 

Mr.  Toomey:  You  don’t  mean  in  this  particular  case; 
you  mean  in  these  particular  levels? 

Mr.  Crosswhite:  That  is  right,  because  he  was  not 
present  at  Chicago.  You  can  be  sure  of  that. 

The  Witness:  The  official  obligation  of  those  to 

704  review  the  case  was  to  make  a  complete  study  of  the 
entire  file  and  to  come  to  a  reasoned  conclusion  as 

to  the  amount  that  should  properly  be  required  as  a 
refund  of  excessive  profits. 

By  Mr.  Crosswhite: 

Q.  Were  the  review  levels  considered  to  be  bound  by 
the  lower  levels  or  sections?  A.  Quite  the  contrary. 
There  was  absolutely  individual  approach  at  each  level. 
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Q.  What  was  the  type  of  data  which  was  relied  on  by 
the  sections?  How  was  that  obtained?  A.  Well,  almost 
entirely  from  the  contractor.  That  is,  the  great  bulk  of  it. 

Q.  Was  it  the  exceptional  case  if  an  examination  was 
made  of  the  company’s  books  and  records  and  so  forth 
before  the  meeting  with  the  District  Board?  A.  An  ex¬ 
amination  of  the  books? 

*  Q.  Yes.  A.  Very  seldom  did  we  make  any  special 
audit  of  the  books  of  the  company.  As  a  matter  of  fact  that 
has  happened  in  a  very  few  instances  over  the  whole  pe¬ 
riod.  We  normally  accepted  the  presentation  of  the  con¬ 
tractor  and  relied  upon  the  figures  presented  to  us  by  the 
contractor. 

Q.  And  then  the  determinations  which  these  different 
groups  would  make  would  be  based  upon  representations 
,  made  to  them  by  the  contractor  to  a  very  large  ex- 

705  tent?  A.  As  reflected  in  the  record  as  gathered 

in  these  personal  hearings  which  were  then  reflected 
in  the  personal  reports. 

Q.  I  believe  you  mentioned  that  the  file  indicated  that 
there  were  at  least  six  conferences  held  with  the  con¬ 
tractor  at  Chicago?  A.  I  said  seven. 

Q.  And  one  in  Washington?  A.  I  think  seven  in 
Chicago. 

Q.  Well —  A.  The  final  conference  according  to  the 
record,  was  merely  from  the  standpoint  of  reviewing  the 
report.  As  I  understand  it,  there  were  five  conferences 
in  the  office  of  the  Air  Forces,  one  conference  at  the  plant 
of  the  contractor,  and  another  conference  at  which  time 
the  report  was  read  to  the  contractor  and  approved. 

The  Court:  You  don’t  mean  that  last  statement,  do  you, 
that  it  was  approved  by  the  contractor?  He  never  ap¬ 
proved  anything,  did  he? 

The  Witness:  Not  the  result,  sir.  I  mean  the  factual 
data  which  had  been  presented  very  substantially  by  the 
contractor  himself. 
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By  Mr.  Crosswhite : 

Q.  From  your  experience  in  other  cases,  what  would 
be  the  ordinary  number  of  conferences,  the  usual 

706  number  of  conferences  which  were  held  with  con¬ 
tractors?  A.  Well,  it  is  just  like;  what  is  the 

average  man?  Sometimes  the  contractor  phones  in  and 
says,  “I  don’t  need  any  renegotiation.  I  think  I  ought  to 
pay  you  back  so  much  money.”  That  has  happened  and 
he  has  furnished  all  the  information  and  we  haven ’t  had 
any  meetings.  Most  times  one  conference  is  sufficient.  In 
very  few  instances  have  there  been  as  many  as  six. 

Q.  How  was  the  personnel  of  the  various  District 
Boards  gathered  together?  How  did  you  acquire  the 
men  who  served  on  those  boards?  A.  Well,  that  is  a 
pretty  long  story.  Very  briefly,  it  is  a  matter  in  large 
measure  of  appeal.  The  District  Boards,  and  right  up  the 
line,  the  groups  have  been  composed  very  largely  of  men 
who  have  volunteered  their  services  who  have  come  right 
out  of  top  or  pretty  close  to  top  spots  of  industry,  finance 
and  the  professions.  A  great  many  of  the  men  were  men 
who  had  very  substantial  experience  in  the  operation  of 
business  enterprises.  That  of  course  has  been  true  right 
through  to  the  Board,  to  the  Chairman  of  the  Price  Adjust¬ 
ment  Board  of  the  War  Department,  who  was  Maurice 
Karker,  who  did  so  much  with  the  initiation  and  I  think 
with  the  success  of  this  operation.  He  was  Chairman  of 
the  Board  of  the  Vultee  Company.  He  was  succeeded  by 
Mr.  Joseph  J.  Dodge,  who  was  President  of  the  Bank 
of  Detroit  and  who  was  likewise  appealed  to  to  do 

707  this  during  wartime.  That  has  been  true  practically 
throughout  the  whole  operation. 

Q.  For  example  the  Chicago  Midcentral  Procurement 
Board,  was  it  composed  of  local  men  during  the  period  of 
renegotiation  of  this  petitioner?  A.  There  is  a  list  of 
men  who  were  the  renegotiators  at  the  time  and  that  is 
taken  right  from  the  hearings  of  the  House  Naval  Affairs 
Committee  of  June  1943.  That  will  give  some  indication 
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of  the  type  of  men  who  were  serving  not  only  on  that  par¬ 
ticular  Board  but  the  type  of  men  who  were  serving 
throughout  the  country  in  this  operation. 

Mr.  Crosswhite:  We  offer  as  respondent’s  Exhibit 
“FF”,  diagram  of  administrative  procedure,  which  has 
just  been  testified  to  by  Colonel  Hirsch. 

The  Court:  Any  objection? 

i  Mr.  Toomey:  I  object  to  all  this  self  serving  material 
in  the  lower  right  hand  comer,  showing  the  experience  of 
the  personnel  and  their  earning  capacity  and  such  things 
as  that.  I  think  that  should  be  stricken.  It  is  really  carry¬ 
ing  this  thing  too  far.  Otherwise  no  objection. 

i Mr.  Crosswhite:  Our  position  is  to  show  the  caliber 
and  type  of  men  who  were  renegotiating  this  particular 
contractor,  and  the  type  of  men  who  were  handling  it. 

Mr.  Toomey:  There  is  no  foundation  to  support  his — 
The  Court:  Over  objection  I  don’t  think  I  could 
708  admit  that  fact.  Colonel  Hirsch  has  not  indicated 
he  knows  anything  about  these  people  from  those 
standpoints.  The  only  thing  he  mentioned  was  that  this 
information  was  taken  from  some  official  source. 

Mr.  Crosswhite:  This  information  here  is  taken  di¬ 
rectly  from  the  hearings  before  the  Senate  Subcommittee. 

The  Witness:  House  Naval  Affairs  Committee  in  June 
1943. 

Mr.  Crosswhite :  I  can  probably  ask  Colonel  Hirsch  as 
to  whether  he  is  acquainted  with  any  of  these  particular 
men. 

The  Witness :  I  am  very  well  acquainted  with  the  first 
two  named,  and  I  am  not  personally  acquainted  with  and 
could  not  testify  to  the  remaining  four. 

Mr.  Crosswhite :  The  first  two  men  who  are  mentioned 
are  the  most  commented  upon  in  this  particular  case.  If 
Your  Honor  wishes  me  to,  I  will  try  to  have  Colonel  Hirsch 
testify  as  to  their  qualifications. 

Mr.  Toomey:  I  am  objecting  to  it  as  it  stands. 
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The  Court :  It  may  be  admitted  except  for  the  matter — 
you  don’t  object  to  the  fact  that  the  names  are  there, 
do  you? 

Mr.  Toomey:  No,  sir. 

The  Court :  The  matters  in  the  right  lower  corner,  after 
the  name,  that  is,  what  is  being  eliminated  in  each  in¬ 
stance  after  the  name  of  these  men  is  only  the  part  that 
deals  with  his  qualifications,  earning  capacity,  and  age. 
That  part  may  be  stricken.  The  rest  is  admitted. 

709  In  other  words,  you  don’t  object  to  the  information 
about  them  being  members  of  the  Board  but  as  to 

previous  positions  they  held,  and  so  forth. 

Mr.  Toomey:  That  is  right. 

(The  chart  entitled  “ Diagram  of  Administrative  Pro¬ 
cedure”  was  received  in  evidence  and  marked  Respond¬ 
ent’s  Exhibit  “FF”.) 

By  Mr.  Crosswhite: 

Q.  Are  you  familiar  with  Philip  D.  Armour,  who  is  a 
member  of  the  Price  Adjustment  Board  in  the  Midcentral 
Procurement  District,  Chicago?  A.  I  am. 

Q.  Do  you  know  anything  about  his  business  back¬ 
ground  and  business  experience?  If  so,  would  you  state 
it  to  the  Court.  A.  May  I  ask,  did  the  Court  eliminate 
references  to  their  former  positions? 

The  Court :  Yes,  I  eliminated  whatever  he  objected  to, 
because  I  don’t  think  any  of  it  is  properly  introduced  on 
this  exhibit.  But  I  understood  he  didn’t  object  to  the  rest. 
For  instance,  taking  the  case  of  Philip  D.  Armour,  member 
of  the  Price  Adjustment  Board  and  Chairman  of  the  Chi¬ 
cago  Price  Adjustment  Section.  Six  months  service.  Now 
that  much,  I  take  it,  is  official  and  you  don’t  care  if  that  is 
left  in? 

Mr.  Toomey:  I  don’t  care  about  that,  Your  Honor. 

The  Court:  The  part  that  is  being  eliminated  is:  “No 
previous  Government  experience.  Prominent  Industrialist. 
Formerly  Executive  Vice-President  Armour  and 

710  Company.  Director  Borg-Wamer,  and  other  com¬ 
panies.  Earning  capacity  $25,000.  Age  50.” 
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Mr.  Crosswhite:  As  long  as  we  understand  so  we  can 
put  it  in  the  other  way. 

The  Court :  In  the  case  of  the  other  five  men,  the  same 
information  is  in  and  the  same  information  is  out.  Is  that 
clear  enough  for  those  who  are  looking  at  that  chart? 
Does  that  satisfy  you,  Mr.  Toomey? 

Mr.  Toomey:  Yes  indeed.  I  wouldn’t  have  kicked  up 
a  fuss  in  the  first  place  but  — 

By  Mr.  Crosswhite : 

Q.  To  return  to  our  former  question.  You  stated  you 
are  acquainted  with  Mr.  Armour.  Do  you  know  anything 
about  his  former  experience,  business  experience  and  back¬ 
ground,  prior  to  June  22,  1943?  A.  Well,  I  knew  he  was 
connected  with  Armour  and  Company.  I  knew  from  him 
and  as  a  matter  of  general  repute  that  he  was  the  vice- 
president  of  the  company  and  I  have  seen  that  on  his 
official  papers  in  connection  with  his  employment  with  the 
Government  in  his  capacity  as  a  renegotiator.  I  am  not 
familiar  with  any  other  connections  that  he  has  had. 

Q.  Were  you  acquainted  with  Mr.  Freeman  and  in  his 
employment,  of  the  type  of  employment  he  had  prior  to 
his  coming  with  the  Government? 

The  Court:  Was  he  not  a  witness  in  this  case? 

Mr.  Crosswhite:  Yes,  sir. 

The  Court:  Didn’t  he  tell  who  he  was  and  ex- 
711  actly  what  he  was? 

Mr.  Crosswhite:  I  think  you  are  right,  Your 
Honor,  except  his  amount  of  dollar  salary.  I  don’t  sup¬ 
pose  the  witness  can  testify  to  that. 

The  Witness:  No. 

Mr.  Crosswhite:  All  right. 

By  Mr.  Crosswhite : 

Q.  From  your  examination  of  the  file  of  this  particular 
case — strike  that  please. 

Do  you  have  any  independent  recollection  of  this  case 
clearing  over  your  desk  sometime  during  the  latter  part  of 
1944,  Colonel  Hirsch?  A.  No,  I  do  not. 
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Q.  Have  you  made  an  examination  of  the  files  since  that 
particular  timet  A.  Yes. 

Q.  From  your  examination  of  the  files  and  the  reports, 
were  the  factors,  standards  and  principles  which  were  in 
effect  during  that  period  considered  in  ascertaining  the 
excessive  profits  of  this  petitioner! 

Mr.  Toomey:  Just  a  minute,  Your  Honor,  I  don’t  think 
there  is  any  proper  foundation  laid  for  that.  There  is  no 
showing  here  this  witness  had  anything  to  do  with  this 
particular  case. 

•  The  Court:  As  I  understood  the  question,  Mr. 
712  Toomey,  apparently  Mr.  Crosswhite  thinks  it  can 
be  answered  by  looking  at  the  file.  He  says  “From 
looking  at  the  file  can  you  tell  whether  these  factors  were 
given  consideration” — or  whatever  his  question  was — “in 
arriving  at  this  determination”.  I  don’t  know  if  he  can 
answer  it  or  not. 

By  Mr.  Crosswhite : 

Q.  What  was  your  answer  on  that,  Colonel!  A.  They 
were  given  consideration. 

Q.  Was  this  consideration  based,  or  premised  from 
your  examination  of  the  files!  Can  you  state  whether  the 
consideration  of  these  factors  were  from  the  information 
made  and  allegations  made  to  the  Services!  A.  The  re¬ 
port  so  indicates,  yes. 

The  Court:  Do  you  have  very  many  more  questions! 

Mr.  Crosswhite:  Several,  Your  Honor. 

The  Court :  I  think  we  better  recess  for  five  minutes. 

(A  short  recess  was  taken.) 

By  Mr.  Crosswhite : 

Q.  Just  a  few  more  questions,  Colonel  Hirsch. 

Referring  to  respondent’s  Exhibit  “FF”,  at  the  time 
that  the  determination  unit  made  its  report  was  any  mem¬ 
ber  of  the  Board  consulted  in  that  matter  or  was  it  just 
that  they  made  their  own  recommendation  and  sent  it  on! 

Mr.  Toomey:  Just  a  moment.  He  has  not  laid  any 
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foundation  for  testimony  of  that  kind.  He  was  not 
there. 

713  The  Court:  He  is  talking  about  it  generally,  I 
think. 

Mr.  Toomey:  I  didn’t  think  so.  He  is  referring  to  a 
document  here. 

The  Court:  The  witness  is.  I  don’t  believe  that  Coun¬ 
sel  was. 

Mr.  Crosswhite:  I  meant  the  ordinary  type  of  case 
where  it  goes  up  to  the  War  Department  Board  and  down 
to  the  determination  unit  and  back  to  the  Board. 

Mr.  Toomey:  All  right. 

The  Witness:  In  consideration  of  the  case  by  the  de¬ 
termination  unit  it  is  a  requirement  under  our  procedure 
for  at  least  one  member  of  the  Board  to  be  in  the  review 
of  the  case  and  to  approve  the  report  which  is  passed  to 
the  Undersecretary. 

By  Mr.  Crosswhite : 

Q.  Would  the  files  in  this  particular  case  disclose 
whether  or  not  that  was  done?  A.  It  discloses  that  that 
was  done. 

Q.  Do  you  recall  the  name  of  the  member  of  the  Board? 
A.  I  think  it  was  Colonel  Coit. 

Q.  Referring  to  respondent’s  Exhibit  “DD”,  which  is 
a  chart  entitled  “Factors  in  Renegotiation” — I  don’t 
know  whether  I  have  covered  this  point  but  just  to  be 
sure  of  it — did  you  find  in  each  of  the  crystalized  expres¬ 
sions  of  opinion  of  the  War  Department  with  respect 
714  to  the  factors,  similar  factors  in  each  one  of  those 
memorandum  regulations  or  statements?  A.  You 
mean  crystalized  statement  of  factors? 

Q.  Yes.  A.  I  found  various  minor  modifications  in 
terminology  as  I  explained  before.  Sometimes  they  are 
called  factors,  sometimes  principles,  sometimes  policies, 
but  I  find  that  running  straight  on  back  from  the  factors 
as  enumerated  and  spelled  out  in  the  Renegotiation  Act 
of  1943,  back  through  each  of  those  pronouncements  as 
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reflected  in  this  chart i ‘Factors  in  Renegotiation”  that  the 
same  fundamentals  are  required  for  consideration  as  fac¬ 
tors  or  policies  or  principles  in  each  instance  of  declaration 
as  to  what  should  be  considered  in  renegotiations. 

Q.  That  is,  starting  with  the  first  one  of  March  27, 
1942.  A.  March  27, 1942,  War  Department  Price  Adjust¬ 
ment  Board  Policy  and  Procedural  Memorandum. 

Q.  I  notice  on  respondent’s  Exhibit  “FF”,  which  is  the 
diagram  of  administration  procedure,  it  states  that  the 
case  was  reviewed  by  Mr.  Amberg  but  no  meeting  was  had 
with  the  contractor.  Do  you  know  why  no  meeting  was 
had  with  the  contractor  in  this  case,  Colonel  Hirscht  A. 
Well,  there  was  a  meeting  with  Mr.  Amberg.  The  con¬ 
tractor  was  not  present  at  that  meeting  but  it  was  re¬ 
flected  that  there  was  a  meeting  with  Mr.  Amberg  and  the 
representatives  of  the  War  Department  Price  Adjustment 
Board.  That  was  always  the  policy,  that  they  should 
715  be  present  to  answer  any  questions  that  the  repre¬ 
sentative  of  the  Undersecretary  of  War  should  ask. 
The  file  does  not  reflect  that  the  contractor  made  any 
request  to  be  preesnt  at  any  hearing  before  the  Under¬ 
secretary  or  his  representative.  The  file,  however,  does 
reflect  that  on  two  or  three  occasions  the  contractor  was 
told  that  there  would  be  a  determination  made  by  the 
Undersecretary  if  an  agreement  was  not  entered  into  in 
this  case  on  the  basis  as  suggested  by  the  pamphlet. 

Q.  If  a  request  had  been  made  by  the  petitioner  for  a 
hearing  before  the  Undersecretary,  what  was  the  policy 
with  respect  to  the  granting  of  such  a  request?  A.  Well, 
there  was  no  requirement  in  the  regulations  but  I  know  of 
no  instance  in  which  a  request  was  made  that  a  hearing 
was  not  granted. 

Q.  I  direct  your  attention  to  an  enclosed  photostat  of 
a  letter  from  Arthur  G.  Ridstrom,  of  the  Price  Adjust¬ 
ment  Board  of  the  Maritime  Commission,  transmitting  a 
Joint  Regulation  under  Subsection  (C)(5)  of  Section  403 
of  the  Sixth  Supplemental  National  Defence  Corporation 
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Act.  I  direct  your  attention  to  the  second  page  of  those 
photostats.  Are  you  familiar  with  the  signatures  of  the 
men  who  have  signed  that  document?  A.  I  am  very  fa¬ 
miliar  with  three  of  them.  Mr.  Forrestal,  Mr.  Patterson 
and  Mr.  Land. 

Q.  Are  those  the  signatures  of  those  men?  A. 
Yes. 

716  Q.  You  were  actively  engaged  with  the  work  of 
the  War  Department  Price  Adjustment  Board  at 

this  time,  were  you  not?  A.  You  mean  in  February  1943? 

Q.  Yes.  A.  Yes. 

Q.  Are  you  acquainted  with  this  regulation  which  is 
set  out  here  in  the  attached  photostats  which  are  dated 
February  1,  1943?  A.  You  mean  Exhibit  “A”  attached 
to  the  regulations  of  February  1,  signed  by  the — 

Q.  Exhibit  “  A  ”  and  Exhibit  “B”,  as  well  as  the  attach¬ 
ment  which  has  the  signatures.  A.  Yes,  oh  yes. 

Mr.  Crosswhite:  I  offer  as  respondent’s  Exhibit  “GG’ 
a  photostat  consisting  of  seven  pages,  with  respect  to  the 
Joint  Regulation  dated  February  1, 1943,  under  Subsection 
(C)(5)  of  Section  403  of  the  Sixth  Supplemental  National 
Defence  Corporation  Act  of  1942. 

Mr.  Toomey:  May  I  ask  the  witness  a  question? 

Mr.  Crosswhite :  Surely. 

Mr.  Toomey:  Was  this  regulation  ever  published  in 
the  Federal  Register? 

The  Witness:  I  don’t  know.  I  don’t  think  it  was.  I 
have  never  seen  it  there. 

Mr.  Toomey:  Would  you  not  know  if  it  were? 

717  The  Witness :  I  probably  would.  I  frankly  have 
known  of  a  good  many  of  our  regulations  that  were  pub¬ 
lished  in  the  Federal  Register  but  I  have  never  seen  them 
in  the  Federal  Register  but  seen  them  in  other  publica¬ 
tions. 

Mr.  Toomey:  You  understand  that  a  regulation  is  in¬ 
valid  unless  it  is  published  in  Federal  Register— 
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Mr.  Crosswhite :  I  object  to  that  as  being  argumentative 
to  the  witness. 

Mr.  Toomey:  I  object  to  this,  Your  Honor,  as  being 
invalid  unless  it  has  been  published  in  the  Federal  Regis¬ 
ter  and  unless  it  is  shown  that  it  has  been  so  published 
the  proper  foundation  has  not  been  laid  for  it. 

Mr.  Crosswhite :  It  has  been  identified.  Colonel  Hirsch 
has  identified  the  signatures  of  three  of  the  four  men  there 
on  the  first  page  as  well  as  the  exhibits  which  were  in  use 
at  that  time,  and  which  were  the  exhibits  attached  to  this. 
I  see  no  reason  why  a  regulation  is  invalid.  It  does  not 
state  that  the  regulation  has  to  be  published  in  the  Fed¬ 
eral  Register  to  be  binding  any  more  than  any  other  regu¬ 
lations  in  the  War  Department  joint  regulations  on  re¬ 
negotiation.  The  same  thing  is  true  in  those  cases. 

Mr.  Toomey:  I  am  not  sure  any  of  them  are  valid  un¬ 
less  they  have  been  published  in  the  Federal  Register. 

The  Court :  It  may  be  admitted  for  whatever  value  it  is 
worth  in  regard  to  the  evidence  introduced  here. 

(A  photostat  consisting  of  seven  pages,  with  respect  to 
the  Joint  Regulation  dated  February  1,  1943,  was 
received  in  evidence  and  marked  Respondents  Ex¬ 
hibit  “GG”) 

By  Mr.  Crosswhite: 

Q.  Have  you  compiled  some  statistics  with  regard  to 
the  number  of  cases  renegotiated,  and  so  forth?  A.  Oh, 
yes. 

Q.  As  of  what  date  are  your  figures?  A.  Well,  our 
most  recent  figures  giving  the  full  story  are  as  of  March  9 
of  this  year. 

Q.  Would  you  please  give  us  the  number  of  cases  re¬ 
negotiated  and  the  explanation  as  to  how  they  were  broken 
down  and  the  dollars  involved?  A.  Well,  our  cases  are 
computed  statistically  by  what  we  call  assignments,  there 
being  an  assignment  for  each  contractor  for  each  year,  each 
contractor  who  is  presented  to  us  for  renegotiation,  or 
who  files  a  mandatory  statement  under  the  present  law. 
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As  of  the  8th  of  March,  1946,  we  had  completed— when  I 
say  “We”  I  mean  the  whole  renegotiation  organization — 
that  includes  all  the  departments  under  the  Act — 96,070 
assignments.  By  voluntary  refund  there  were  completed 
24,551  assignments  or  25.6/10  per  cent.  By  cancellation 
or  clearance  as  having  been  found  to  have  no  excessive 
profits  70,326  assignments,  or  73.2  per  cent.  By  unilateral 
determination  1,193  assignments,  or  1.2  per  cent. 

719  I  must  point  out  that  the  assignments  do  not 
mean,  necessarily,  different  contractors.  For  in¬ 
stance,  for  illustration,  in  the  number  of  unilateral  deter¬ 
mination  as  in  the  other  figures  there  may  be  repetitive 
situations.  The  same  contractor  may  be  in  unilateral  deter¬ 
mination  for  more  than  one  year.  For  each  of  the  years 
he  would  be  included  separately  in  this  number.  Likewise 
if  a  separate  unilateral  determination  has  been  issued 
against  a  parent  and  three  or  four  subsidiaries,  each  one 
of  them  would  be  counted  as  a  separate  assignment.  There¬ 
fore,  the  figure  of  1,193  does  not  represent,  as  I  explained, 
that  many  separate  contractors. 

Q.  When  you  speak  of  voluntary  refunds.  Colonel,  does 
that  mean  an  agreement  between  the  parties?  A.  Yes. 

Q.  That  would  be  what  we  would  call  by-lateral  agree¬ 
ments,  as  contrasted  with  unilateral?  A.  Unilateral 
order. 

Q.  What  were  the  amounts  of  the  determinations?  A. 
The  gross  amount  as  of  the  8th  of  March  was  $9,390,203,000. 

The  Court:  You  mean  that  is  the  total  amount  that 
was  determined  to  be  excessive? 

The  Witness:  Yes,  that  is  right,  including  the  uni- 
laterals.  That  is  of  course  before  the  deduction  of  what 
have  been  recovered  in  taxes  had  it  not  been  for  the 

720  renegotiation  determination. 

By  Mr.  Crosswhite : 

Q.  What  is  the  difference  between  a  cancellation  and  a 
clearance,  for  the  Court’s  information?  A.  We  have  a 
procedure  which  is  subject  to  very  careful  check,  whereby 
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if  it  is  absolutely  obvious  that  a  case  that  has  been 
assigned  could  not  under  any  circumstances  reflect  exces¬ 
sive  profits,  we  then  can  cancel  that  case  without  the  neces¬ 
sity  of  the  careful  study  that  is  made  upon  the  case  when 
it  is  not  so  clear. 

For  instance,  if  there  is  a  loss  for  the  year,  if  there  is 
a  very  low  profit  for  the  year,  if  the  profit  for  the  year 
is  considerably  under  in  dollars  in  the  prior  year  on  a 
smaller  volume  of  business.  Under  circumstances  such  as 
those,  where  no  reasonable  mind  could  say  there  is  a  chance 
of  excessive  profits,  then  we  cancel  the  asignment.  How¬ 
ever,  when  we  cannot  come  to  that  unquestioned  basis  of 
conclusion,  then  we  make  a  careful  study  and  review  of  the 
case  and  then  if  it  is  concluded  that  there  are  no  exces¬ 
sive  profits,  we  either  grant  a  clearance  by  a  clearance 
notice  or  by  a  clearance  agreement. 

The  figure  I  have  given  you  comprises  both  the  cancella¬ 
tions  and  the  clearances  of  the  cases  after  they  reached  us 
as  assignments  and  have  resulted  in  a  conclusion  of  no 
excessive  profits. 

Q.  From  your  examination  of  the  operations  of  the 
721  Renegotiation  Board,  can  you  state  the  reason,  or 
some  of  the  reasons  why  there  may  be  considerably 
more  impasse  cases  than  there  are  petitions  filed  with  the 
Tax  Court? 

Mr.  Toomey:  We  object  to  that — 

Mr.  Crosswhite:  For  example,  I  think  you  said  there 
were  1,193  impasse  determinations.  Is  that  right?  A. 
That  is  right. 

Q.  Do  you  have  a  compilation —  A.  As  of  March  8th 
there  were  419  cases  in  the  Tax  Court. 

Q.  Can  you  state  to  the  Court  why  in  many  of  these 
cases  no  petitions  have  been  filed  with  the  Tax  Court  as 
you  have  been  advised  by  the  contractors? 

Mr.  Toomey:  I  object  to  that  as  hearsay,  Your  Honor. 
How  does  he  know  except  by  hearsay? 


Mr.  Crosswhite:  I  can’t  see  that  is  hearsay.  My  ques¬ 
tion  was,  has  he  been  advised  by  the  contractors  the 
reasons  why  they  were  not  taking  a  petition  to  the  Tax 
Court? 

The  Court:  It  is  hearsay,  Mr.  Crosswhite. 

Mr.  Crosswhite :  Would  it  be  hearsay,  as  to  his  stating 
what  they  told  him  the  reason  why  they  were  not  going 
to  do  it. 

The  Court:  Don’t  you  think  so? 

Mr.  Crosswhite:  No,  I  don’t  think  it  would  be,  Your 
Honor. 

The  Court :  It  seems  so  to  me.  Objection  sustained. 
722  I  would  surmise  that  they  didn’t  think  it  was 
worth  the  trouble. 

Mr.  Crosswhite:  That  can  be  one  very  good  reason, 
Your  Honor. 

I  think  Your  Honor  is  very  familiar  with  the  other  reason 
which  we  have  had  in  arguments  before  you  but  I  was 
wanting  it  for  this  particular  record. 

By  Mr.  Crosswhite : 

Q.  Have  you  any  reason  to  assume — strike  that  sen¬ 
tence,  please. 

Colonel  Hirsch,  with  respect  to  many  of  the  unilateral 
determinations  which  were  made,  have  the  contractors  in¬ 
formed  you  that  they  have  no  dispute  as  to  the  amount  of 
the  excessive  profits  determined  therein? 

Mr.  Toomey:  Same  objection,  Your  Honor.  It  is  hear¬ 
say. 

The  Court :  Objection  sustained. 

By  Mr.  Crosswhite : 

Q.  Have  they  informed  you  that  they  have  no  objection 
to  the  amount  but  wanted  to  test  the  constitutionality  of 
the  Act? 

Mr.  Toomey:  Same  objection. 

The  Court:  I  don’t  think  what  the  contractors  informed 
Colonel  Hirsch,  are  admissible  over  objection. 

(Discussion  between  Counsel  off  the  record.) 
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Mr.  Crosswhite :  I  believe  that  is  all,  Your  Honor. 

723  Mr.  Toomey:  Your  Honor,  I  only  have  a  few 
questions  and  they  will  pertain  to  the  point  where 

the  witness  ’  testimony  touched  Stein  Brothers. 
Cross-Examination 
By  Mr.  Toomey: 

Q.  Colonel,  this  Exhibit  “GG”,  you  don’t  know  that 
this  was  signed  on  the  1st  of  February  1943,  do  you,  of  your 
own  knowledge?  A.  No,  I  do  not. 

Q.  The  first  page  bears  the  date  of  April  6,  1943,  which 
is  a  transmittal  letter  to  Mr.  Karker,  Price  Adjustment 
Board.  Under  the  practice  prevailing  at  that  time  would 
this  regulation  come  into  effect  until  it  had  been  trans¬ 
mitted  to  Mr.  Karker — I  mean  any  practical  effect?  A. 
Well,  I  think  the  transmittal  letter  says  they  are  attaching 
four  copies.  I  have  no  means  of  knowing  whether  the 
original  was  hand  processed  at  a  prior  date  as  many  in¬ 
struments  at  that  time  were. 

Q.  Now,  this  purported  regulation  bearing  the  date  of 
February  1,  1943,  was  included  in  the  War  Department 
Manual  for  Renegotiation,  August  15,  1943,  which  is  the 
document  referred  to  in  the  third  line  on  respondent’s 
Exhibit  “DD”,  is  that  correct?  In  other  words  the  regu¬ 
lations  evidenced  by  Exhibit  “GG”  was  included  in  the 
War  Department  Manual  for  Renegotiation,  date 

724  August  15,  1943.  A.  That  is  my  recollection. 

Q.  Do  you  have  that  Manual  here?  A.  Yes,  that 

is  here. 

Q.  I  mean  the  Manual  itself.  A.  The  War  Department 
Manual  of  August  15,  1943? 

Q.  That  is  right. 

Mr.  Toomey:  Will  you  stipulate  that  with  me,  Mr. 
Crosswhite? 

Mr.  Crosswhite:  Yes,  I  will  stipulate  that  with  you. 
Mr.  Toomey:  That  this  regulation  was  placed  in  the 
War  Department  Manual  which  was  not  published  until 
August  15, 1943. 
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Mr.  Crosswhite:  No,  I  will  not  stipulate  that.  I  will 
state  that  it  was  in  the  Manual  which  was  published  on  that 
date  but  I  am  not  saying  that  was  the  first  time  it  was 
published. 

By  Mr.  Toomey: 

Q.  Are  you  familiar  with  the  War  Department  Manual 
for  Renegotiation  of  August  15,  1943?  A.  Yes. 
i  Q.  That  Manual  was  not  published,  was  it,  was  not 
available  outside  of  the  Services,  was  it?  A.  No,  so  far 
as  I  know  there  was  no  general  distribution  of  the  Manual 
as  such. 

725  Q.  Answer  my  question.  A.  You  asked  if  it  was 
published.  Yes,  it  was  published. 

Q.  Was  it  available  to  the  general  public?  A.  That 
is  what  I  answered.  It  was  not. 

Q.  That  was  what  I  wanted  to  know.  A.  So  far  as  I 
know. 

Q.  Referring  again  to  respondent’s  Exhibit  “GG”,  the 
purported  joint  regulation  was  not  published  in  the  Federal 
Register,  was  it,  to  your  knowledge  ?  A.  To  my  knowledge, 
I  don’t  know  whether  it  was  or  was  not. 
i  Q.  If  it  were,  you  would  know,  would  you  not?  A.  I 
think  I  would. 

Q.  Don’t  you  know  as  a  fact  none  of  these  renegotiation 
regulations  were  published  in  the  Federal  Register?  A. 
No,  I  don’t  know  that. 

Q.  Now,  Colonel,  referring  again  to  respondent’s  Ex¬ 
hibit  “DD”,  and  calling  your  particular  attention  to  the 
left  hand  column,  the  first  is  Joint  Renegotiation  Manual, 
effective  January  27,  1944.  Isn’t  it  a  fact  that  those  regu¬ 
lations  were  not  available  to  the  general  public  but  the 
distribution  of  that  document  was  confined  to  the  Services 
and  to  the  renegotiation  authorities  within  the  Govern¬ 
ment? 

Mr.  Crosswhite:  What  was  the  name  of  that?  What 
exhibit  do  you  speak  about — what  date? 

Mr.  Toomey:  January  27,  1944. 
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The  Witness :  I  know  that  they  were  widely  dis- 

726  tributed  in  the  Services  and  the  departments,  and  I 
do  not  know  of  any  general  distribution  made  to  the 

public  with  reference  to  that  particular  Manual. 

By  Mr.  Toomey: 

Q.  Certainly  in  your  position,  if  any  general  distribu¬ 
tion  had  been  made  to  the  public  you  would  have  known. 
A.  I  think  I  would  have  known. 

Q.  We  have  already  mentioned  previously  the  next  one. 
A.  Which  one  was  that? 

Q.  This  one.  We  have  discussed  that. 

Now,  the  next  one,  the  Joint  Statement  by  the  War,  Navy 
and  Treasury  Departments  and  the  Maritime  Commission, 
March  31,  1943.  You  have  testified  that  had  distribution. 
A.  Very  wide  distribution. 

Q.  The  next  one,  Principles,  Policy  and  Procedure  to  be 
followed  in  Renegotiation,  August  10, 1942.  That  was  not 
distributed  to  the  public  generally  but  its  distribution  was 
confined  to  the  Services  and  departments  within  the  Gov¬ 
ernment?  A.  That  was  fairly  widely  distributed. 

Q.  To  the  public?  A.  Yes. 

Q.  Directly  or  by  virtue  of  being  published  in  connection 
with  reports?  A.  Directly  in  kind. 

Q.  The  next  one  is  Note  on  Renegotiation  for 

727  Conference  with  Chief  of  Supply  Services  and  Ma¬ 
teriel  Command,  Army  Air  Forces,  July  9,  1942. 

What  was  the  situation  with  respect  to  that?  A.  That  was 
before  my  time  and  I  don’t  know  what  the  situation  was. 

Q.  And  the  same  would  be  true  of  the  last  one,  the  War 
Department  Price  Adjustment  Board  Policy  and  Procedure 
Memorandum,  March  27,  1942.  You  don’t  know  of  that? 
A.  Of  my  own  knowledge,  I  don’t  know.  That  is  correct. 

Q.  Now,  referring  to  respondent’s  Exhibit  “FF”,  in 
that  exhibit,  Colonel,  you  have  attempted  to  trace  or  present 
a  diagram  of  the  procedure  that  was  followed  in  the  renego- 
tionation  of  this  petitioner.  What  is  the  source  of  your 
information?  A.  The  official  records  in  the — 
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Q.  Your  examination  of  the  files?  A.  My  examination 
of  the  instruments  in  the  files.  That  is  correct. 

Q.  Now,  when  you  state  that  there  are  six  conferences 
with  the  contractor,  and  so  forth,  you  were  not  present  at 
those  conferences?  A.  I  was  not. 

Q.  You  do  not  know,  for  instance,  the  extent  of  those 
conferences,  when  they  were  formal  or  merely  drop-ins  by 
the  contractor  or  his  accountant?  A.  As  to  those,  I  do 
not. 

728  Q.  You  don’t  know.  Now,  calling  your  attention 
to  another  matter  on  this  chart.  As  I  understand, 

the  case  went  from  the  Midcentral  District  to  Dayton,  Ohio. 
Is  that  right?  Did  it  physically  make  that  trip?  A.  The 
record  made  that  trip. 

Q.  What  kind  of  a  record?  That  is  the  report  that  was 
written  up  by  the  Midcentral  Procurement  District?  A. 
That  is  right. 

Q.  Next,  following  the  chart  on  up,  it  indicates  that  it 
was  forwarded  to  the  War  Department  Price  Adjustment 
Board,  August  13,  1943.  A.  That  is  after  it  reached  the 
Price  Adjustment  Board  of  the  Commanding  General  of 
the  Army  Air  Forces. 

Q.  Where  was  he?  A.  In  Washington.  That  is  the 
Price  Adjustment  Branch  you  are  pointing  to,  before  it 
reaches  Price  Adjustment  Board. 

Q.  But  it  is  in  Washington,  D.  C.  at  this  point?  A. 
Where  you  point,  yes. 

Q.  I  am  pointing  to  the  bracket  which  says  the  Com¬ 
manding  General  A.  A.  F.,  Washington,  D.  C.  A.  That  is 
right. 

Q.  But  I  notice  down  here,  which  is  back  in  Chicago 
there  was  an  additional  meeting  held  there  on  August  13, 
1943.  How  do  you  account  for  that?  A.  At  that 

729  time,  very  probably  before  there  was  an  issuance  of 
a  unilateral,  or  before  the  opportunity  even  was  to 

be  taken  by  the  Government  of  issuing  unilateral,  there  was 
to  be  a  review  of  it  by  the  contractor  himself.  I  know  what 
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the  regulation— or  rather  the  procedures  are  under  direc¬ 
tions  inside  of  the  War  Department,  and  under  those  cir¬ 
cumstances  the  contractor  should  have  read  to  him  and 
explained  to  him  the  various  presentations  in  the  report 
which  is  to  be  considered  by  the  War  Department. 

Q.  Do  you  know  for  a  fact  that  that  was  true  in  this 
case?  A.  I  do  not  sir,  but  I  know  what  the  direction  is  in 
connection  with  all  similar  cases. 

Q.  You  are  not  sure  that  all  those  directions  are  literally 
followed  in  all  cases,  are  you?  A.  I  have  not  heard  of  any 
instances  where  they  have  not  been. 

Q.  Well,  we  have  one  here.  Colonel.  The  record  shows 
that  on  or  about  this  date,  on  or  about  October  18, 
or  October  11,  or  during  this  week  in  1943,  that  this  ad¬ 
ditional  meeting  you  are  talking  about,  here — that  at  that 
meeting  the  representatives  of  this  petitioner  were  called 
in,  at  which  time  the  report  of  this  Midcentral  Procurement 
District  was  rather  hastily  read  to  the  representatives,  and 
that  report  as  shown  by  this  record  is  Exhibit  35.  May  I 
show  that  to  you,  sir?  A.  Yes. 

Mr.  Toomey:  I  believe  I  am  stating  the  record 
730  correctly,  Mr.  Crosswhite,  when  I  state  that  this 
report  was  read  to  the  representatives  of  this  peti¬ 
tioner  before  it  was  forwarded  to  Washington.  Was  that 
not  correct? 

Mr.  Crosswhite :  Whatever  the  evidence  shows  it  would 
be. 

Mr.  Toomey:  Very  well. 

By  Mr.  Toomey: 

Q.  Now,  Colonel,  you  stated  that  from  an  examination 
of  the  file  that  the  various  factors  in  renegotiation  to  which 
you  have  testified,  were  applied  in  this  case.  A.  I  said  they 
were  considered  in  this  case. 

Q.  How  do  you  know  they  were  considered  in  this  case? 
A.  From  the  official  record. 

Q.  Isn’t  it  a  fact  that  your  knowledge  as  to  whether  they 
were  considered  in  this  case,  from  your  file,  would  have 
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been  gathered  from  petitioner’s  Exhibits  35  and  36,  which 
I  now  hand  you — 35  being  the  report  of  the  Chicago  Panel 
which  was  forwarded  to  Washington,  and  36  being  the 
summary  report  for  the  Undersecretary  of  War?  A.  I 
would  say  that  those  were  among  the  matters  considered. 
Likewise  everything  else  in  the  file,  including  the  facts  to 
the  extent,  as  I  understand  it,  agreed  upon  by  the  two 
parties  to  this  litigation  at  the  hearing  in  Chicago.  I  have 
been  through  all  of  the  papers  in  the  file. 

Q.  What  other  papers  in  that  file  would  show 

731  precisely  what  factors  were  considered  except  these 
two?  A.  The  minutes  of  the  meetings  which  I  have 

very  carefully  considered  and  from  which  I  testified,  for 
instance  the  amount  of  time  at  the  hearing  in  Washington. 
I  carefully  scrutinized  filed  and  all  of  the  papers  including 
the  minutes. 

Q.  Would  it  not  be  the  duty  under  the  procedure  of  the 
Panel  in  Chicago,  in  reporting  to  Washington,  to  set  forth 
what  they  did  consider?  A.  Yes. 

Q.  And  likewise  would  it  not  be  proper  to  set  forth  for 
the  benefit  of  the  Undersecretary,  as  done  in  petitioner’s 
Exhibit  36,  the  factors  which  they  regarded  as  most  impor¬ 
tant?  A.  That  is  correct,  and  they  attempted  to  do  that 
from  the  record. 

Q.  Do  you  know  of  any  reason  why  any  renegotiation 
regulations  of  general  applicability  and  legal  effect  should 
not  be  sent  to  the  Federal  Register  for  publication? 

Mr.  Crosswhite:  To  which  we  object  as  being  argu¬ 
mentative,  Your  Honor. 

Mr.  Toomey:  Well,  he  has  expressed  a  lot  of  opinions 
around  here  today.  Let  us  hear  it  on  this. 

The  Court :  He  may  answer. 

The  Witness:  I  don’t  know  the  requirements  of  any 
document  to  be  published  in  the  Federal  Register. 

By  Mr.  Toomey: 

732  Q.  I  believe  you  stated  some  of  them  had  been 
sent  over  there?  A.  That  is  correct.  And  on  one 
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occasion  I  saw  the  actual  printed  page  in  the  Federal  Regis¬ 
ter  of  some  of  our  regulations,  but  what  is  required  and 
what  has  and  what  has  not  been  printed  there  I  do  not 
know. 

Q.  Referring  to  this  Exhibit  “DD”  again,  being  the 
Factors  in  Renegotiation.  A.  Yes. 

Q.  And  referring  to  the  left  hand  vertical  column,  do 
I  understand  that  you  have  placed  these  various  documents 
chronologically,  the  one  at  the  bottom  being  the  first,  and 
you  have  placed  them  vertically  in  the  order  in  which  they 
were  in  effect?  Is  that  true?  A.  In  order  of  their  dates. 

Q.  Well,  having  particular  reference  to  the  Joint  State¬ 
ment  of  March  31,  1943,  the  next  reading  upward  is  the 
Manual  of  August  15, 1943?  A.  Yes. 

Q.  Can  we  infer  from  that  that  this  Joint  Policy  State¬ 
ment  was  in  effect  during  that  intervening  period?  A. 
Well,  I  don’t  know  of  any  reason  why  it  was  not  in  effect 
subsequent  to  that  intervening  period.  I  don’t  know  if — 

Q.  I  am  asking  you.  I  would  like  to  know.  A.  Your 
question  would  imply  that  the  War  Department 
733  Manual  for  Renegotiation  superseded  the  Joint 
Statement. 

Q.  Well,  please,  if  I  am  wrong,  correct  me.  Would  the 
Joint  Statement  be  in  effect  even  today?  A.  The  Joint 
Statement,  so  far  as  the  1942  cases  are  concerned,  and 
insofar  as  not  modified  subsequently  would  make  a  pro¬ 
nouncement  of  principles  and  factors,  yes. 

Q.  And  to  the  extent  that  it  was  not  modified  even  if  it 
were  modified  on  August  15, 1943,  it  might  be  still  be  appli¬ 
cable  in  the  interim.  Is  that  correct?  A.  I  know  of  no 
reason  why  it  would  not  be. 

Mr.  Toomey:  I  think  that  is  all,  Your  Honor. 

Mr.  Crosswhite:  Just  a  couple  of  questions,  Your 
Honor. 

The  Witness:  Your  Honor,  may  I  just  add  to  one 
answer  with  reference  to  the  publication  of  Joint  Regula¬ 
tions  of  February  1,  1943? 
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The  Court:  Yes. 

The  Witness:  In  clarification  of  that,  I  don’t  know  of 
any  publication  of  it  in  the  Federal  Register  but  I  do  know 
that  it  had  very  wide  circulation  as  such  and  that  there 
were  at  least  3,000  copies  of  it  which  were  distributed  in 
March  and  April,  and  that  many  hundreds  of  companies 
filed  on  that  form  before  the  middle  of  May  1943. 

Redirect  Examination 
By  Mr.  Crosswhite: 

Q.  I  am  afraid  you  took  away  some  of  my  ques- 
734  tions  from  you,  Colonel. 

Directing  your  attention  to  respondent’s  Exhibit 
“AA”,  and  to  page  16  thereof,  I  direct  your  attention  to 
a  short  paragraph  at  the  middle  of  the  page.  Would  you 
read  that  please?  A.  “A  Joint  Regulation  prescribing 
the  form  of  the  financial  statements  which  the  contractor  or 
subcontractor  may  file  was  promulgated  as  of  February  1, 
1943.” 

Q.  Is  that  found  in  the  Joint  Statement?  A.  Joint 
Statement  of  February  1,  1943. 

Q.  What  was  your  testimony  with  regard  to  the  circu¬ 
lation  of  that?  A.  There  was  a  wide  circulation  of  the 
Joint  Statement  and  likewise  a  wide  circulation  of  the 
Joint  Regulation  referred  to  on  page  16  of  the  Joint  State¬ 
ment. 

Q.  Did  you  testify  as  to  the  date  of  that  Joint  State¬ 
ment?  A.  February  1,  1943,  the  one  that  is  shown. 

Q.  I  mean  the  Joint  Statement?  A.  Yes,  March  31, 
1943.  The  Joint  Regulation  is  dated  February  1,  1943. 

Q.  Colonel  Hirsch,  in  regard  to  the  discussion  men¬ 
tioned  by  Counsel  for  petitioner  with  respect  to  the  addi¬ 
tional  meeting  held  in  Chicago  in  October  of  1943, 1  hand 
you  two  copies  of  letters  which  are  taken  from  the  files  of 
this  company.  Will  you  please  scan  those  and  give  the 
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explanation  with  regard  to  this  additional  meeting  in 
October  1943? 

735  Mr.  Toomey:  It  seems  to  me  they  obviously  speak 

for  themselves. 

Mr.  Crosswhite:  We  would  be  glad  to  put  them  in. 

Mr.  Toomey:  Were  those  some  of  the  letters  handed 
to  us  previously? 

Mr.  Crosswhite:  No,  we  didn’t  think  there  was  any 
question  to  be  raised  on  this  point. 

(Documents  handed  to  Counsel.) 

(Discussion  between  Counsel  without  the  hearing  of  the 
reporter.) 

Mr.  Toomey:  We  will  agree  that  there  was  a  meeting 
in  Chicago  on  October  11,  1943,  and  that  at  that  meeting 
the  petitioner’s  Exhibit  35  was  read  to  the  petitioner  in  the 
manner  heretofore  testified  to  by  Mr.  Cohen,  I  believe. 

Mr.  Crosswhite :  So  that  that  would  clear  up  this  ques¬ 
tion  of  the  one  meeting  in  October,  would  it  not? 

Mr.  Toomey:  Yes,  that  is  wrong. 

Mr.  Crosswhite:  It  should  be  listed  as  the  11th  rather 
than  the  18th,  is  that  right,  Mr.  Toomey? 

Mr.  Toomey :  Yes. 

Mr.  Crosswhite:  It  is  stipulated  between  the  parties 
that  the  reference  made  on  Exhibit  “FF”,  which  says 
that  one  additional  meeting  was  held  October  18,  1943, 
should  read:  “One  additional  meeting  held  October  11, 
1943.” 

The  Court :  The  record  may  show  that  correction. 

736  Mr.  Crosswhite :  May  we  make  the  correction  on 
the  Exhibit? 

Mr.  Toomey :  Yes. 

The  Court:  All  right. 

Mr.  Crosswhite :  The  record  will  also  show  that  at  that 
time  a  copy  of  the  report,  petitioner’s  Exhibit  35,  was  read 
to  the  petitioner. 

Mr.  Toomey:  That  has  been  testified  previously  and 


534 


I  would  like  the  record  to  stand  as  it  does  so  I  can  remem¬ 
ber  it. 

Mr.  Crosswhite:  All  right. 

We  have  no  further  questions,  Your  Honor.  Does  Your 
Honor  have  some  questions  to  ask  the  witness? 

The  Court:  No.  I  have  some  but  I  would  hate  to  ask 
them. 

Recross-Examination 
By  Mr.  Toomey: 

Q.  When  you  said  there  was  wide  distribution  of  this 
Joint  Regulation —  A.  Yes. 

Q.  Which  is  evidenced  by  respondent’s  Exhibit  “GG”, 
you  didn’t  mean —  A.  That  is  the  one  dated  February  1, 
1943? 

Q.  It  bears  that  date.  You  didn’t  mean  to  imply  that 
you  promiscuously  sent  those  out  to  contractors  and 
737  subcontractors,  did  you?  A.  I  meant  to  say  that 
there  were  at  least  3,000  of  them  distributed. 

Q.  Wasn’t  it  a  fact  that  that  distribution  was  to  your 
various  Field  Offices?  A.  No. 

Q.  And  that  any  contractor  or  subcontractor  having 
acquired  knowledge  of  their  existence  could  have  applied 
for  one?  A.  That  is  true,  plus  the  fact  that  there  were 
many  requests  directly  to  us,  for  that  particular  — 

Q.  Yes,  emanating  from  the  knowledge  gained  some 
way  that  a  form  was  in  existence.  A.  Emanating  from 
some  knowledge  of  it,  necessarily. 

Mr.  Toomey:  Very  well.  That  is  all. 

iMr.  Crosswhite:  When  you  say  there  were  a  number 
of  enquiries  made,  was  there  any  way  that  I  could  dis¬ 
tinguish  these  from  ordinary  enquiries  made  with  the  War 
Department? 

The  Witness:  Certainly.  There  were  actual  forms 
filled  in  on  these  very  forms  and  sent  to  us. 

Mr.  Crosswhite :  That  is  all. 

Mr.  Toomey:  That  is  all. 

The  Court:  The  witness  is  excused. 
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(Witness  excused.) 

(Discussion  between  Counsel  off  the  records) 

The  Court:  Have  you  finished  now,  Mr.  Crosswhite? 

Mr.  Crosswhite:  With  the  exception  of  the  exhi- 
738  bits  that  are  to  be  introduced  now,  sir. 

The  Court:  Very  well. 

Material  between  black  lines  deleted  in  copy. 

Mr.  Curley:  Your  Honor,  I  would  like  to  offer  into 
evidence  as  respondent’s  Exhibit  “HH”,  a  letter  dated 
October  7,  1942,  addressed  to  the  Materiel  Center,  Wright 
Field,  Dayton,  Ohio,  Price  Adjustment  Section,  Attention : 
Mr.  Hermon  D.  Smith,  Chief,  Price  Adjustment  Section, 
signed  by  E.  R.  Manning,  Sales  Manager,  Stein  Brothers. 

Mr.  Toomey:  No  objection. 

The  Court :  Admitted. 

(Letter  dated  October  7, 1942  to  Materiel  Center,  Wright 
Field,  Dayton,  Ohio,  Price  Adjustment  Section,  signed  by 
E.  R.  Manning,  was  received  in  evidence  and  marked  Re¬ 
spondent’s  Exhibit  “HH”.) 

Mr.  Curley:  I  would  next  like  to  offer  in  evidence  as 
respondent’s  exhibit  “II”,  a  copy  of  letter  obtained  from 
the  files  of  the  Materiel  Center,  Wright  Field,  Dayton,  Ohio, 
Price  Adjustment  Section.  This  is  a  copy  of  the  letter 
referred  to  in  the  October  7th  letter  which  we  have  just 
entered  as  respondent’s  Exhibit  “HH”. 

Mr.  Toomey:  We  have  no  objection  to  this  correspond¬ 
ence  as  it  is,  that  is,  that  it  was  sent  and  received  and  that 
they  are  true  and  correct  copies. 

However,  I  would  like  to  have  Counsel  state  for  the 
record  the  purpose  for  which  he  is  offering  them. 

Mr.  Curley:  We  are  offering  these  exhibits  merely  to 
support  the  fact  that  we  had  actually  contacted  petitioner 
in  this  case  as  early  as  October  3, 1942. 

Mr.  Toomey :  No  objection,  Your  Honor. 

The  Court:  Admitted. 

(Copy  of  a  letter  dated  October  3,  1942,  to  Materiel 
Center,  Wright  Field,  was  received  in  evidence  and  marked 
Respondent’s  Exhibit  “II”.) 
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Mr.  Curley:  I  next  offer  into  evidence  as  respondent’s 
Exhibit  “JJ”,  a  letter  dated  October  12,  1942,  addressed 
to  Stein  Brothers  Manufacturing  Company,  attention  E. 
R.  Manning,  Sales  Manager,  by  Mr.  Hermon  D.  Smith, 
Chief  of  the  Price  Adjustment  Section  A.  A.  P.  Materiel 
Center,  Wright  Field,  Dayton,  Ohio. 

Mr.  Toomey:  No  objection. 

The  Court :  Admitted. 

(Letter  dated  October  12,  1942,  addressed  to  Stein 
Brothers  Manufacturing  Company,  was  received  in  evi¬ 
dence  and  marked  Respondent’s  Exhibit  “  JJ”) 

Mr.  Curley:  I  next  offer  in  evidence  as  respondent’s 
Exhibit  “KK”,  a  letter  dated  October  16,  1942,  addressed 
to  the  Army  Air  Forces,  Materiel  Center,  Wright  Field, 
Dayton,  Ohio,  attention  Mr.  Hermon  D.  Smith,  Chief,  Price 
Adjustment  Section,  by  Stein  Brothers  Manufacturing 
Company,  E.  R.  Manning,  Sales  Manager. 

Mr.  Toomey:  No  objection. 

The  Court :  Admitted. 

(A  letter  dated  October  16, 1942,  addressed  to  the  Army 
Air  Forces,  Materiel  Center,  Wright,  Field,  Dayton,  Ohio, 
was  received  in  evidence  and  marked  Respondent’s  Ex¬ 
hibit  “KK”) 

Mr.  Curley:  I  next  offer  into  evidence  as  respondent’s 
Exhibit  “LL”,  a  letter  dated  October  21,  1942,  addressed 
to  Stein  Brothers  Manufacturing  Company  by  Hermon 
D.  Smith,  Chief  of  the  Price  Adjustment  Section. 

Mr.  Toomey:  No  objection. 

The  Court :  Admitted. 

(A  letter  dated  October  21,  1942,  addressed  to  Stein 
Brothers  Manufacturing  Company,  was  received  in  evi¬ 
dence  and  marked  Respondent’s  Exhibit  “LL”.) 

Mr.  Curley:  X  next  offer  into  evidence  as  respondent’s 
Exhibit  “MM”,  a  letter  dated  October  27, 1942,  addressed 
to  the  Army  Air  Forces,  Materiel  Center,  Wright  Field, 
Dayton,  Ohio,  attention  Hermon  D.  Smith,  Chief  of  the 
Price  Adjustment  Section,  by  Stein  Brothers  Manufactur- 


537 


ing  Company,  E.  R.  Manning,  Sales  Manager,  together 
with  the  attached  material. 

Mr.  Toomey:  No  objection. 

The  Court :  Admitted. 

(A  letter  dated  October  27, 1942,  addressed  to  the  Army 
Air  Forces,  Materiel  Center,  Wright  Field,  Dayton,  Ohio, 
was  received  in  evidence  and  marked  Respondent’s  Exhibit 
“MM”) 

Mr.  Curley:  Counsel  has  agreed  that  it  will  be  orally 
stipulated  that  the  meeting  between  the  Price  Adjustment 
Section  and  the  petitioner,  Mr.  Leo  Stein,  referred  to  by 
Mr.  G.  A.  Freeman,  Junior,  on  page  430  of  the  Transcript 
of  the  Record,  actually  occurred  on  December  7,  1942,  at 
the  office  of  the  Price  Adjustment  Section,  Chicago,  Illinois. 

Do  you  agree  with  that  statement,  sir? 

(Discussion  between  Counsel  without  the  hearing  of  the 
reporter.) 

Mr.  Curley:  I  would  amend  that  statement  by  stating 
that  Mr.  Manning  and  Mr.  Cohen  were  present. 

The  Court:  The  record  may  show  that  agreement  of 
Counsel. 

Mr.  Toomey:  That  is  true. 

Mr.  Curley:  Counsel  has  also  agreed  to  orally  stipu¬ 
late  that  in  furtherance  of  the  suggestion  contained  in 
petitioners’  Exhibits  15  and  16  that  the  respondent’s  rep¬ 
resentatives  did  in  fact  visit  petitioners’  plant.  Such 
meeting  was  held  at  petitioner’s  plant  on  April  21,  1943, 
and  that  the  petitioners  were  represented  by  Mr.  Leo 
Stein,  Mr.  E.  R.  Manning  and  Mr.  J.  W.  Cohen.  Mr. 
George  C.  Fleener  and  Mr.  Frank  W.  Ketcham  represented 
the  Price  Adjustment  Section. 

The  Court :  The  record  may  show  that  agreement  also. 

Mr.  Curley :  Counsel  has  agreed  it  be  orally  stipulated 
that  the  meetings  referred  to  by  Mr.  G.  A.  Freeman,  Ju¬ 
nior,  on  page  431  of  the  official  Transcript  of  Record  were 
in  fact  held  in  the  Price  Adjustment  Section’s  offices  on 
the  following  dates  and  with  the  representatives  of  peti- 
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tioner  and  the  Price  Adjustment  Section  present  as  indi¬ 
cated: 

First:  A  meeting  on  June  3,  1943:  Mr.  J.  W.  Cohen 
represented  the  petitioners  and  Mr.  George  C.  Fleener  and 
Mr.  R.  H.  Eaton  represented  the  Price  Adjustment  Section. 

Second:  A  meeting  on  June  21,  1943;  Mr.  Leo  Stein, 
Mr.  E.  R.  Manning  and  Mr.  J.  W.  Cohen  were  present  and 
represented  the  petitioners.  Mr.  G.  C.  Fleener  and  Mr. 

G.  "W.  Dixon,  Junior,  were  present  and  represented  the 
Price  Adjustment  Section. 

Third:  A  meeting  on  July  1,  1943:  Leo  Stein,  Mr. 
Manning  and  Mr.  Cohen  were  present  and  represented 
the  petitioners  Mr.  Fleener,  Mr.  Dixon  and  Captain  George 

H.  Folsom  were  present  and  represented  the  Price  Ad¬ 
justment  Section. 

Fourth:  A  meeting  on  July  8,  1943:  Leo  Stein,  Mr. 
Manning  and  Mr.  Cohen  were  present  and  represented 
petitioners.  Mr.  Fleener,  Mr.  Dixon  and  Captain  George 
H.  Folsom  were  present  and  represented  the  Price  Adjust¬ 
ment  Section. 

May  I  amend  that  to  say  that  Mr.  P.  D.  Armour  was  also 
present? 

Mr.  Toomey :  That  is  all  right,  sir. 

The  Court:  All  those  matters  are  agreed  to  and  the 
record  may  so  show. 

Mr.  Curley:  I  next  offer  in  evidence  as  respondents 
Exhibit  “NN”,  a  letter  dated  June  2,  1943,  addressed  to 
Mr.  George  Fleener,  Price  Adjustment  Office,  Chicago,  Illi¬ 
nois,  by  J.  W.  Cohen  and  Associates. 

Mr.  Toomey:  Now,  Your  Honor,  we  are  on  a  little 
different  period  here.  I  want  Counsel  to  state  the  purpose 
for  which  that  letter  is  offered. 

Mr.  Curley:  It  is  offered,  Your  Honor,  to  show  the 
further  meetings  and  relationships  between  the  petitioner 
and  respondent  in  this  matter. 

Mr.  Toomey:  As  I  understand,  that  is  merely  to  show 
that  certain  meetings  were  held. 
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Mr.  Curley:  And  that  this  information  was  submitted 
to  them. 

Mr.  Toomey:  Now,  if  it  is  offered  for  that  purpose, 
Your  Honor,  then  it  does  not  bear  upon  either  of  the 
matters  reserved  for  this  hearing  today — either  the  con¬ 
stitutionality,  or  the  so-called  discharge  issue.  As  a  matter 
of  fact,  if  it  is  offered  for  the  purpose  he  suggests,  it  is 
only  cluttering  up  the  record.  As  a  matter  of  fact  that 
same  information  is  already  in  the  record. 

Mr.  Curley:  It  is  not  in  the  record  as  indicated  in 
this  form,  Your  Honor.  The  letter  is  not  in  the  record,  sir. 

The  Court:  Do  you  want  to  offer  it? 

Mr.  Curley:  Yes,  merely  to  show  the  dates  when  this 
material  was  submitted  to  the  Price  Adjustment  Section. 
There  are  three  letters,  sir,  second,  fourth,  and  fifth  of 
July. 

Mr.  Toomey :  For  that  purpose  we  have  no  objection. 

The  Court :  Admitted. 

(A  letter  dated  June  2,  1943,  addressed  to  Mr.  George 
Fleener,  Price  Adjustment  Office,  Chicago,  Illinois,  was 
received  in  evidence  and  marked  respondents  Exhibit 
“NN”) 

Mr.  Curley:  I  next  offer  in  evidence  as  respondent’s 
Exhibit  “00”,  a  letter  addressed  to  Mr.  George  Fleener 
by  J.  W.  Cohen  and  Associates. 

Mr.  Toomey:  I  take  it  this  letter  and  the  following 
letters  are  for  the  purpose  you  mentioned? 

Mr.  Curley :  Yes. 

The  Court :  It  may  be  admitted. 

Mr.  Curley: 

(A  letter  dated  June  4,  1943,  addressed  to  Mr.  George 
Fleener,  was  received  in  evidence  and  marked  Respond¬ 
ent’s  Exhibit  “00”) 

Mr.  Curley:  I  offer  in  evidence  as  respondent’s  Exhibit 
“PP”,  a  letter  addressed  to  Mr.  George  Fleener  of  the 
Price  Adjustment  Office,  Chicago,  Illinois,  by  J.  W.  Cohen 
and  Associates,  dated  June  5,  1943. 
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The  Court :  Admitted. 

(A  letter  addressed  to  Mr.  George  Fleener,  Price  Ad¬ 
justment  Office,  Chicago,  Illinois,  was  received  in  evidence 
and  marked  respondent’s  Exhibit  “PP”.) 

Mr.  Curley:  I  next  offer  in  evidence,  as  respondent’s 
Exhibit  “QQ”,  a  copy  of  a  release  made  by  the  Office  of 
War  Information  on  Wednesday,  April  7,  1943.  This  is 
OWI-1595. 

Mr.  Toomey:  No  objection. 

The  Court :  Admitted. 

(Copy  of  a  release  made  by  the  Office  of  War  Informa¬ 
tion  on  Wednesday,  April  7, 1943,  was  received  in  evidence 
and  marked  respondent’s  “Exhibit  “QQ”.) 

Mr.  Curley:  If  Your  Honor  please,  it  has  been  agreed 
to  orally  stipulate  that  at  the  meeting  held  on  October  11, 
1943,  in  the  Office  of  the  Price  Adjustment  Section,  the 
following  parties  were  present:  Mr.  Leo  Stein,  Mr.  J.  W. 
Cohen,  representing  petitioner. 

Mr.  Philip  Armour,  Mr.  L.  A.  Miller,  Mr.  G.  A.  Freeman, 
Junior,  and  Mr.  G.  C.  Fleener,  representing  the  Price 
Adjustment  Section. 

That  is  all  we  have,  Your  Honor. 

The  Court:  Respondent  rests? 

Mr.  Curley:  Yes. 

The  Court:  Have  you  anything  further,  Mr.  Toomey? 

Mr.  Toomey:  I  have  nothing  further  except  that  I 
want  to  explain  very  briefly  the  situation  with  respect  to 
the  excise  tax  question.  There  has  been  the  utmost  dili¬ 
gence  in  this  on  both  sides  and  I  may  say  cooperation  from 
Mr.  Crosswhite  with  respect  to  it,  but  they  simply  have 
not  got  it  straightened  out.  We  seem  to  be  in  the  situation 
wherein  everybody  on  both  sides  seems  to  agree  that  ex¬ 
emption  certificates  for  the  proposed  excise  tax  should  be 
issued,  as  they  have  been  issued  in  other  cases,  unless  I 
am  misinformed  in  all  other  cases  similar  to  this  one. 

Mr.  Manning  called  Wright  Field  during  the  noon  recess 
and  when  the  call  went  through  they  were  in  a  meeting  out 
there  on  that  subject  at  that  time. 
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It  is  obvious  that  in  any  event  we  cannot  get  it  straight¬ 
ened  out  today  or  tomorrow.  I  talked  to  Mr.  Crosswhite 
about  it  and  I  suggested  this  solution  of  it. 

It  is  an  automatic  adjustment  one  way  or  the  other.  If 
we  have  to  pay  the  tax  it  is  a  deduction  in  renegotiation 
and  if  exemption  certificates  are  issued  it  is  not. 

The  Court:  I  understand  that  the  determination  has 
been  made  on  the  theory  that  you  will  have  these  taxes 
abated. 

Mr.  Toomey:  Yes,  sir.  I  suggest  that  Your  Honor  fix 
time  for  filing  briefs  and  if  it  is  agreeable  to  the  respond¬ 
ent,  that  we  leave  that  matter  open  until  the  date  that  final 
submission  of  the  case  is  made.  By  that  date  we  will  try 
to  form  the  Court  appropriately  by  stipulation  as  to  which 
way  that  item  goes.  It  is  not  anything  that  the  Court 
needs  to  be  concerned  with  prior  to  that  time.  It  is  nothing 
with  which  it  is  necessary  to  take  up  the  time  of  the  Court. 

The  Court:  I  understand  that  the  determination  has 
been  made  on  the  theory  that  you  don’t  have  any  such 
taxes  to  pay. 

Mr.  Toomey:  Yes. 

The  Court:  And  if  the  abatement  is  made,  that  ends 
the  matter.  However,  if  the  taxes  should  not  be  abated 
then,  as  I  understand,  Counsel  for  the  respondent  agrees 
that  the  excessive  profits  should  be  reduced  by  an  equal 
amount. 

Mr.  Toomey :  It  then  becomes  a  notice,  I  believe,  to  be 
entered  in  joint  exhibit  1-A. 

Mr.  Crosswhite:  That  question  has  worried  me  a  bit 
because  it  has  not  been  paid  and  was  not  paid  in  that 
particular  year.  Whether  or  not  they  can  relate  that 
particular  type  of  a  deduction  back  is  another  matter. 
However,  we  can  agree  on  all  the  facts  and  argue  the  law. 

Mr.  Toomey:  It  is  not  a  matter  that  is  in  any  proba¬ 
bility  going  to  require  the  time  of  the  Court. 

The  Court:  As  I  understand  it,  you  are  going  to  make 
a  joint  statement  that  the  taxes  have  been  abated  when 
they  have  been  abated. 
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Mr.  Toomey:  That  is  right. 

The  Court:  You  can  make  it  on  or  before  the  day  you 
file  your  briefs. 

All  right.  Now,  when  do  you  want  to  file  briefs  and 
how  do  you  want  to  file  them? 

Mr.  Toomey:  Under  the  Rules,  Your  Honor. 

The  Court:  Well,  they  will  follow  the  Rules  whatever 
is  done.  Do  you  want  to  file  them  simultaneously? 

Mr.  Toomey:  That  is  what  I  meant  by  the  Rules.  I 
want  them  to  be  filed  simultaneously,  with  a  reply  later  on. 

Mr.  Crosswhite:  I  think  in  this  particular  case  that 
would  be  better,  Your  Honor. 

The  Court:  That  is  all  right  with  me,  if  it  is  all  right 
with  you. 

I  have  a  definite  recollection  that  you  were  going  to 
shorten  the  time  because  of  the  continuation  of  this  hear¬ 
ing  from  the  18th  of  February  1946,  so  you  would  be  able 
to  get  at  these  and  not  unduly  delay  the  final  action  in 
this  case.  So  I  am  expecting  you  gentlemen  to  make  good. 

Mr.  Crosswhite:  We  did  say  we  would  try  to  get  our 
briefs  in  ahead  of  time.  I  am  afraid,  speaking  for  myself, 
that  there  has  not  been  too  much  work  done  on  it.  As  you 
know,  in  a  case  of  this  type,  where  we  are  dealing  with 
the  question  of  constitutionality,  it  will  have  to  clear 
through  other  sections,  like  the  District  Court  in  Court  of 
Claims  cases.  That  is  one  reason  why  it  will  take  a  little 
longer  than  ordinarily  to  clear  this  type  of  brief  through 
our  office.  I  would  rather  not  have  Your  Honor  set  30  days 
and  then  have  to  ask  for  an  extension.  I  wondered  if  we 
could  have  45  days. 

The  Court:  How  do  you  feel  about  it,  Mr.  Toomey? 
Do  you  have  your  brief  ready  to  file  today? 

,  Mr.  Toomey:  No,  sir.  We  haven ’t  made  as  much 
progress  as  I  indicated  we  hoped  we  would.  We  have 
made  some  progress  and  I  think  we  could  make  it  within 
the  30-day  period  but  I  feel  the  extra  15  days  would  be 
advisable. 
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The  Court :  How  long  do  you  want  after  you  hear  what 
your  opponent  has  to  say  about  this,  to  completely  wipe 
out  all  of  his  arguments? 

Mr.  Crosswhite :  That  should  not  take  very  long,  Judge. 

Mr.  Toomey:  Fifteen  days  is  all  right  with  me. 

The  Court :  All  right.  Forty-five  days  and  fifteen  days. 
That  is  forty-five  and  sixty  days  from  today. 

Mr.  Crosswhite :  May  we  have  your  permission  to  with¬ 
draw  the  exhibits  we  have  introduced  and  substitute  pho¬ 
tostatic  copies? 

Mr.  Toomey :  That  is  all  right  with  me,  Your  Honor. 

The  Court:  Very  well. 

The  case  stands  submitted  and  we  adjourn. 

(Whereupon,  at  5:30  o’clock  p.  m.,  the  hearing  in  the 
above  matter  was  closed.) 

739-740  WAR  DEPARTMENT  PRICE  ADJUST¬ 
MENT  BOARD 
POLICY  AND  PROCEDURE 

Purpose  of  the  Board 

The  Price  Adjustment  Board  will  serve  as  a  focal  point 
for  the  review  of  contracts  existing  between  the  War  De¬ 
partment  and  its  contractors.  Its  duties  will  be  to  make 
sure  that  the  War  Department  is  doing  an  economical  job 
of  purchasing  and  that  contractors  are  not  making  excess 
or  unreasonable  profits  on  war  orders.  In  its  review  of 
contractor  profits  the  Board  will  endeavor  to  eliminate 
from  contractor  cost  calculations  exorbitant  items  of  what¬ 
ever  nature. 

The  Board  will  assist  the  Services  in  securing  an  adjust¬ 
ment  in  contract  prices  that  will  accomplish  the  foregoing 
objectives. 

The  Board  will  also  serve  contractors  who  feel  that  their 
contract  prices  are  such  that  a  likelihood  exists  that  they 
will  make  excessive  or  unreasonable  profits.  It  will  invite 
war  contractors  finding  themselves  in  this  position  to  con¬ 
sult  with  it  for  the  purpose  of  arriving  at  a  fair  and 
equitable  voluntary  adjustment. 
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Operating  Policies 

The  following  principles  will  be  observed  by  the  Price 
Adjustment  Board  in  dealings  with  contractors: 

1.  The  Board  will  endeavor  to  arrange  for  a  readjust¬ 
ment  in  contract  price  or  to  obtain  a  return  of  payments 
made  pursuant  to  a  contract  to  the  extent  which  will  result 
in  limiting  the  contractor  to  a  fair  and  reasonable  profit. 

2.  In  judging  the  reasonableness  of  profit*  the  Board 
will  consider: 

741  (a)  the  total  profit  made  by  the  contractor  before 

allowance  for  federal  income  and  excess  profit  tax. 
(b)  the  amount  of  profit  per  unit  based  on  estimated  or 
actual  cost. 

3.  In  determining  the  estimated  or  actual  cost  per  unit 
of  performance  of  the  contract,  the  Board  will  give  con¬ 
sideration  to  all  items  of  cost,  including  the  following: 

A.  Factory  Costs : 

1.  Direct  materials 

2.  Direct  productive  labor 

3.  Direct  engineering  labor 

:  4.  Miscellaneous  direct  factory  charges 
5.  Indirect  factory  expenses 

Total  Factory  Cost. 

B.  Other  manufacturing  cost 

C.  Miscellaneous  direct  expenses 

D.  Indirect  engineering  expenses 

,  E.  Expenses  of  distribution,  servicing  and  administra¬ 
tion 

F.  Guarantee  expenses 

4.  The  Board  will  in  general  be  guided  by  the  cost 
accounting  system  regularly  utilized  by  the  contractor, 
except  that  the  Board  will,  in  appropriate  cases,  disallow 
salaries,  bonuses  or  other  expenditures  which  are  clearly 
excessive. 

5.  In  determining  the  amount  of  profit  to  be  viewed  as 
reasonable,  the  Board  will  give  proper  consideration  the 
following: 
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A.  The  first  factor  in  determining  the  attitnde  of  the 
Board  toward  the  contractor  will  be  based  on  the  contribu¬ 
tion  that  the  contractor  has  made  and  is  making  to 

742  the  completion  of  the  war  production  program. 

B.  Whether  the  contract  is  performed  in  whole 
or  in  part  with  facilities  furnished  by  or  financed  by  the 
Government. 

C.  The  amount  of  invested  capital  employed  by  the 
contractor  in  the  performance  of  the  contract. 

D.  The  ratio  between  this  investment  and  sales  volume. 

E.  The  period  of  time  required  to  perform  the  contract. 

F.  The  complexity  or  simplicity  of  the  manufacturing 
operations  involved. 

G.  The  presence  or  absence  of  exceptional  risks  to  be 
borne  by  the  company. 

H.  The  degree  of  skill  and  management  and  organiza¬ 
tion  required  of  the  contractor.  In  this  connection  special 
attention  will  be  paid  to  the  extent  to  which  the  Govern¬ 
ment  has  been  called  upon  to  arrange  for  furnishing 
“know-how”  to  the  contractor. 

I.  The  contribution  that  the  contractor  has  made  to 
the  technical  improvement  and  development  of  war  mate¬ 
riel  and  production  methods. 

J.  Special  consideration  will  be  given  those  contractors 
who  have  assisted  other  producers  in  performing  a  better 
job. 

6.  In  cases  where  performance  has  been  substantially 
or  wholly  completed,  consideration  will  be  given  to  the 
extent  to  which  the  contractor  has  met  or  anticipated 
delivery  schedules. 

7.  The  Board  shall  not  be  limited  to  the  foregoing 
factors  but  may  give  consideration  to  any  other  factors 

which  in  its  judgment  are  reasonably  applicable. 

743  Method  of  Operation 

Information  as  to  concerns  making  unreasonable 
profits  or  those  paying  excessive  salaries  or  bonuses,  or 
setting  up  excessive  reserves,  etc.,  will  be  obtained  by  the 
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Board  from  the  Services,  Division  of  Budget  &  Financial 
Administration,  Contract  Clearance  Branch  of  the  War 
Production  Board,  or  any  other  sources. 

All  cost  analyses  are  to  be  prepared  by  the  Division  of 
Budget  and  Financial  Administration. 

When  the  contractor  is  working  for  the  Navy  or  the 
Maritime  Commission  as  well  as  the  Army,  that  depart¬ 
ment  which  has  been  assigned  to  the  contractor  will  take 
charge  of  the  case. 

The  Price  Adjustment  Board  function  will  be  completed 
when  an  agreement  is  arrived  at  with  the  contractor  set¬ 
ting  a  limiting  figure  that  shall  be  considered  a  reasonable 
profit  before  federal  income  and  excess  profit  taxes.  From 
this  point  forward,  it  is  contemplated  that  the  contractor 
will  renegotiate  contracts  with  the  Service  or  Services 
involved  so  as  to  bring  its  total  profit  down  to  the  agreed 
upon  figure. 

744  WAR  DEPARTMENT 
PRICE  ADJUSTMENT  BOARD 
NOTES  ON  RENEGOTIATION 

for 

CONFERENCE 

with 

CHIEFS  OF  SUPPLY  SERVICES 
and 

MATERIEL  COMMAND,  ARMY  AIR  FORCES. 

July  9,  1942 

745  NOTES  ON  RENEGOTIATION 

•  •  •  • 

LIST  OF  EXHIBITS 

A.  Section  403  of  Title  IV  of  the  “Sixth  Supplemental 

National  Defense  Appropriation  Act,  1942,”  ap¬ 
proved  April  28,  1942. 

B.  Directive  from  the  Under  Secretary  of  War  dated 

June  30,  1942. 
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C.  Directive  from  the  Commanding  General,  Services  of 

Supply,  dated  July  3,  1942. 

D.  Directive  from  the  Commanding  General,  Materiel 

Command.  Army  Air  Forces,  dated  July  8,  1942. 

E.  Agreement :  Form  A — Actual  Price  Reduction 

F.  Agreement:  Form  B — Refund 

746  NOTES  ON  RENEGOTIATION 

FOR 

CONFERENCE  WITH  CHIEFS  OF  SUPPLY 
SERVICES  AND  MATERIEL  COMMAND, 
ARMY  AIR  FORCES. 

JULY  9,  1942 

I.  Establishment  of  The  War  Department  Price  Adjust¬ 
ment  Board 

The  War  Department  Price  Adjustment  Board  was 
originally  created  by  directive  from  the  Commanding  Gen¬ 
eral,  Services  of  Supply,  dated  April  25,  1942,  to  “advise 
and  assist  the  Chief  of  the  Purchases  Branch,  Procure¬ 
ment  and  Distribution  Division,  in  securing  adjustments 
and  refunds  in  cases  where  it  is  thought  that  costs  or 
profits  of  War  Department  contracts  are  or  may  be  ex¬ 
cessive  by  reason  of  excessive  payment  of  salaries  or 
bonuses  or  for  any  reason.’ 7 

The  “Sixth  Supplemental  National  Defense  Appropri¬ 
ation  Act,  1942,”  approved  April  28,  1942,  contained  a 
specific  Congressional  enactment  relating  to  excessive  prof¬ 
its,  constituting  Section  403  thereof,  a  copy  of  which  is 
attached  hereto  as  “Exhibit  A.” 

Subsection  (b)  of  Section  403  requires  the  insertion  in 
contracts  made  after  April  28,  1942,  of  a  provision  re¬ 
quiring  renegotiation  of  the  contract  price  “at  a  period 
or  periods  when,  in  the  judgment  of  the  Secretary,  the 
profits  can  be  determined  with  reasonable  certainty”  as 
well  as  a  provision  requiring  the  contractor  to  insert  a 
similar  provision  in  each  subcontract  for  an  amount  in 
excess  of  $100,000  made  by  him  under  such  contract. 

747  Subsection  (c)  of  Section  403  provides  as  follows: 
“The  Secretary  of  each  Department  is  authorized 
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and  directed,  whenever  in  his  opinion  excessive  profits 
have  been  realized,  or  are  likely  to  be  realized,  from  any 
contract  with  such  Department  or  from  any  subcontract 
thereunder,  (1)  to  require  the  contractor  or  subcontractor 
to  renegotiate  the  contract  price,  (2)  to  withhold  from  the 
contractor  or  subcontractor  any  amount  of  the  contract 
price  which  is  found  as  a  result  of  such  renegotiation  to 
represent  excessive  profits,  and  (3)  in  case  any  amount 
of  the  contract  price  found  as  a  result  of  such  renegotiation 
to  represent  excessive  profits  shall  have  been  paid  to  the 
contractor  or  subcontractor,  to  recover  such  amount  from 
such  contractor  or  subcontractor.  Such  contractor  or 
subcontractor  shall  be  deemed  to  be  indebted  to  the  United 
States  for  any  amount  which  such  Secretary  is  authorized 
to  recover  from  such  contractor  or  subcontractor  under 
this  subsection,  and  such  Secretary  may  bring  actions  in 
the  appropriate  courts  of  the  United  States  to  recover 
such  amount  on  behalf  of  the  United  States.  All  amounts 
recovered  under  this  subsection  shall  be  covered  into  the 
Treasury  as  miscellaneous  receipts.  This  subsection  shall 
be  applicable  to  all  contracts  and  subcontracts  hereafter 
made  and  to  all  contracts  and  subcontracts  heretofore 
made,  whether  or  not  such  contracts  or  subcontracts  con¬ 
tain  a  renegotiation  or  recapture  clause,  provided  that 
final  payment  pursuant  to  such  contract  or  subcontract 
has  not  been  made  prior  to  the  date  of  enactment  of  this 
Act.  ’  ’ 

This  subsection  authorizes  and  directs  the  Secretary  of 
War,  as  well  as  the  Secretary  of  the  Navy  and  the  Chair¬ 
man  of  the  Maritime  Commission,  whenever  in  his  opinion 
excessive  profits  have  been  realized,  or  are  likely  to  be 
realized ,  from  any  contract  with  his  department  or  from 
any  subcontract  thereunder,  to  require  the  contractor  or 
subcontractor  to  renegotiate  the  contract  price  of  any 
existing  contract  or  subcontract,  even  though  made  prior 
to  April  28,  1942,  (provided  final  payment  had  not  been 
made  prior  to  that  date)  and  of  any  contract  or  subcon- 


549 


tract  made  thereafter,  whether  or  not  it  contains  a  renego¬ 
tiation  or  recapture  clause. 

748  On  June  30, 1942,  the  Secretary  of  War  delegated  to 
the  Under  Secretary  of  War  all  the  authority  and 
discretion  conferred  upon  him  by  subsections  (a)  to  (e) 
inclusive  of  Section  403  and  on  the  same  day  the  Under 
Secretary  of  War  in  a  memorandum  directed  to  the  Com¬ 
manding  General,  Services  of  Supply,  and  the  Command- 
ing  General,  Materiel  Command,  Army  Air  Forces,  des¬ 
ignated  the  War  Department  Price  Adjustment  Board  as 
“the  coordinating  agency  of  the  War  Department  to  de¬ 
termine  and  eliminate  by  renegotiation  excessive  profits 
from  War  Department  contracts,  and  subcontracts  there¬ 
under,  subject  to  approval  by  the  Under  Secretary  of  War 
or  his  designated  representative,”  a  copy  of  this  directive 
being  attached  hereto  as  “Exhibit  B.” 

This  directive  described  the  functions  of  the  Board  as 
follows : 

(a)  To  establish  policies,  principles  and  procedures  to 
be  followed  in  renegotiation. 

(b)  To  assist  the  Services  of  Supply  and  the  Materiel 
Command,  Army  Air  Forces,  in  the  selection  and  training 
of  personnel. 

(c)  To  assign  companies  to  the  Services  of  Supply  and 
the  Materiel  Command,  Army  Air  Forces,  for  renegotia¬ 
tion  and  to  coordinate  all  renegotiation  functions  and 
activities. 

(d)  To  review  renegotiations  and  settlements  recom¬ 
mended  by  the  Services  of  Supply  and  the  Materiel  Com¬ 
mand,  Army  Air  Forces. 

(e)  To  conduct  renegotiation  with  any  company,  when¬ 
ever,  because  of  the  size  of  the  company,  the  dollar  volume 
of  the  contracts  involved,  the  number  of  contracting  serv¬ 
ices  interested,  new  questions  presented,  or  for  any  other 
reason,  it  appears  that  renegotiation  by  the  Services  of 
Supply  or  the  Materiel  Command  is  impracticable. 
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(f )  To  develop  and  recommend  for  approval  such  other 
policies  and  procedures  as  it  may  deem  advisable  in  per¬ 
forming  its  functions  and  accomplishing  its  pur¬ 
poses. 

749  and  authorized  and  directed  the  Commanding  Gen¬ 
eral,  Services  of  Supply,  and  the  Commanding  Gen¬ 
eral,  Materiel  Command,  Army  Air  Forces,  (1)  to  create 
Price  Adjustment  Sections  to  conduct  renegotiations  with 
such  companies  as  may  be  assigned  to  them  by  the  Board, 
subject  to  review  by  the  Board  and  approval  by  the  Under 
Secretary  of  War  or  his  designated  representative,  except 
in  cases  where  by  general  instructions  or  in  the  particular 
instance  the  Under  Secretary  or  his  representative  may 
authorize  them  to  make  final  agreements,  and  (2)  to  estab¬ 
lish  Cost  Analysis  Sections  to  act  as  fact-finding  units  with 
respect  to  costs  and  profits  on  contracts  and  subcontracts 
for  the  Price  Adjustment  Sections.  Pursuant  thereto,  the 
Commanding  General,  Services  of  Supply,  on  July  3, 1942, 
and  the  Commanding  General,  Materiel  Command,  Army 
Air  Forces,  on  July  8, 1942,  issued  directives  providing  for 
the  creation  of  such  Price  Adjustment  Sections  and  Cost 
Analysis  Sections  within  the  Supply  Services  and  the  Ma¬ 
teriel  Command,  copies  of  these  directives  being  attached 
hereto  as  “Exhibit  C ”  and  “Exhibit  D.” 

E[.  Conduct  of  Renegotiation . 

i  The  ultimate  purpose  of  renegotiation  under  the  statute 
is  to  determine  excessive  profits  realized,  or  likely  to  be 
realized,  from  contracts  with  the  Departments  and  the 
Commission,  or  from  subcontracts  thereunder,  and  to  pro¬ 
vide  for  the  withholding  or  recovery  thereof  by  the  United 
States.  It  is  the  view  of  the  War  Department  Price  Ad¬ 
justment  Board  that  excessive  profits  can  be  determined 
more  quickly  and  accurately  by  an  overall  study  of  a  com¬ 
pany^  financial  position  and  its  profits,  past  and  prospec¬ 
tive,  from  its  war  contracts  taken  as  a  whole  than  by 
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analyzing  each  individnal  contract  on  a  nnit  cost 

750  basis  and  accordingly  the  Board  recommended  that 
the  organization  set  up  for  renegotiation  should  pro¬ 
ceed  (a)  to  investigate  the  profits  of  a  company  accruing 
from  its  contracts  taken  as  a  whole,  (b)  if  such  investiga¬ 
tion  indicates  that  excessive  profits  have  been  realized,  or 
are  likely  to  be  realized,  to  negotiate  a  refund  or  an  overall 
reduction  in  the  prices  or  fees  of  the  company,  and  (c)  to 
submit  the  same  to  the  Under  Secretary  of  war  for  ap¬ 
proval  and  transmission  to  the  Chiefs  of  the  Supply  Serv¬ 
ices  or  the  Commanding  General,  Materiel  Command, 
Army  Air  Forces,  who  can  then  supervise  the  adjustment 
of  prices  and  fees  in  individual  contracts  to  give  effect  to 
the  aggregate  reduction  so  negotiated.  In  renegotiation 
with  companies  which  have  contracts  with  the  Navy  or  the 
Maritime  Commission,  the  renegotiations  will  be  in  charge 
of  the  Department  which  they  mutually  agree  has  the  pre¬ 
dominant  interest,  the  other  Departments  being  repre¬ 
sented  if  they  so  desire. 

The  directive  from  the  Under  Secretary  of  War  pro¬ 
vides  that  in  conducting  renegotiations  the  Board  “shall 
take  into  consideration  the  financial  position  and  overall 
profits,  past  and  prospective,  of  a  contractor  or  subcon¬ 
tractor  with  a  view  to  determining  or  agreeing  upon  the 
amount  of  any  excessive  profits  realized,  or  likely  to  be 
realized,  from  its  war  contracts  taken  as  a  whole’ *  and  each 
of  the  directives  providing  for  the  creation  of  the  Price 
Adjustment  Sections  provides  that  all  renegotiation  by 
them  “shall  take  into  consideration  the  financial  position 
and  overall  profits,  past  and  prospective,  of  the  contractor 
or  subcontractor  with  a  view  to  determining  by  agreement 
the  amount  of  any  excessive  profits  realized,  or  likely  to  be 
realized,  from  its  war  contracts  taken  as  a  whole.” 

751  The  distinction  indicated  by  the  underlined  words 
relates  to  the  question  whether  the  statute  author¬ 
izes  the  Secretary  to  determine  excessive  profits  otherwise 
than  by  agreement  with  the  contractor  or  subcontractor, 
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and  under  these  directives  the  Sections  will  confine  their 
activities  to  reaching  agreements,  subject  to  review  and 
approval  as  stated  above.  When  an  agreement  cannot  be 
reached,  the  Board  should  also  be  advised. 

These  directives  will  not  preclude  contracting  officers 
from  continuing  to  make  adjustments  of  prices  or  fees  in 
individual  contracts  or  accepting  voluntary  reductions 
therein,  provided  they  are  made  without  prejudice  to  the 
determination  of  any  excessive  profits  upon  subsequent  re¬ 
negotiation,  reference  being  had  to  the  specific  provisions 
to  that  effect  in  the  directives  providing  for  the  creation  of 
the  Price  Adjustment  Sections. 

ITT.  Contractors  and  Subcontractors  Who  May  Be  Re¬ 
quired  to  Renegotiate. 

The  form  of  the  renegotiation  clause  to  be  inserted  in 
each  contract  for  an  amount  in  excess  of  $100,000  made 
after  April  28,  1942,  in  accordance  with  subsection  (b)  of 
the  statute  has  been  the  subject  of  considerable  discussion 
in  the  War  Department.  It  is  expected  that  when  it  ap¬ 
pears  in  the  procurement  regulations  it  will  require  con¬ 
tractors  to  include  a  similar  renegotiation  clause  in  only 
those  subcontracts  which  are  made  with  prime  contractors, 
or  with  manufacturers  producing  for  the  prime  contractor 
the  same  completed  unit  covered  by  the  prime  contract,  in 
other  words,  the  so-called  first  tier  of  subcontracts,  and 
that  the  term  “subcontract”  will  be  defined  as  fol¬ 
lows: 

752  “  The  term  ‘  subcontract  ’  includes  any  purchase  or¬ 

der  from,  or  any  agreement  with,  the  contractor  (i) 
to  perform  all  or  any  part  of  the  work  to  be  done  under 
this  contract,  or  to  make  or  furnish  all  or  any  part  of  any 
articles  or  structures  covered  by  this  contract,  (ii)  to  sup¬ 
ply  any  services  required  directly  for  the  production  of  any 
articles  or  structures  covered  by  this  contract,  or  any  com¬ 
ponent  part  thereof,  not  including  services  for  the  general 
operation  of  the  contractor’s  plant  or  business,  (iii)  to 
make  or  furnish  any  articles  destined  to  become  a  com- 
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ponent  part  of  any  article  covered  by  this  contract,  or  (iv) 
to  make  or  furnish  any  articles  acquired  by  the  contractor 
primarily  for  the  performance  of  this  contract,  or  this  con¬ 
tract  and  any  other  contract  with  the  United  States.  The 
term  ‘  articles  ’  includes  any  supplies,  materials,  machinery, 
equipment  or  other  personal  property.” 

This  definition,  it  will  be  noted,  does  not  exclude  material¬ 
men  from  the  category  of  subcontractors  if  the  articles 
which  they  are  furnishing  are  destined  to  become  a  com¬ 
ponent  part  of  any  article  covered  by  the  prime  contract 
or  are  acquired  by  the  contractor  primarily  for  the  per¬ 
formance  thereof. 

This  renegotiation  clause  is  not  necessarily  to  be  consid¬ 
ered  a  legal  interpretation  of  the  statute  since  the  War 
Department  can  insert  in  future  contracts  provisions  which 
go  beyond  the  statutory  requirement,  but  pending  further 
instructions  the  Board  will  adopt  this  definition  of  sub¬ 
contracts  in  determining  what  subcontractors  may  be  re¬ 
quired  to  renegotiate.  Accordingly  any  company  which  has 
one  or  more  prime  contracts  with  the  War  Department  or 
which  has  one  or  more  subcontracts  (as  defined  in  the  rene¬ 
gotiation  clause)  with  a  prime  contractor  may  be  required 
to  renegotiate. 

IV.  Contracts  and  Subcontracts  Subject  to  Adjustment  as 
a  Result  of  Renegotiation . 

As  stated  above,  subsection  (c)  of  the  statute  providing 
for  the  renegotiation  of  the  contract  price  where  ex- 
753  cessive  profits  have  been  realized  or  are  likely  to  be 
realized,  is  applicable  to  all  contracts  and  subcon¬ 
tracts,  whether  made  before  or  after  April  28,  1942,  (pro¬ 
vided  that  final  payment  had  not  been  made  prior  to  that 
date),  and  whether  or  not  they  contain  a  renegotiation  or 
recapture  clause,  and  the  terms  “renegotiate”  and  “rene¬ 
gotiation”  are  defined  in  subsection  (a)  to  include  “the  re- 
fixing  by  the  Secretary  of  the  Department  of  the  contract 
price.” 
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Subsection  (c)  of  the  statute  does  not  impose  a  minimum 
dollar  limitation  on  contracts  or  subcontracts  under  which 
the  contract  price  may  be  refixed,  corresponding  to  the 
$100,000  limit  in  subsection  (b),  and  therefore  the  contract 
price  in  any  contract  or  subcontract  may  be  so  refixed  irre¬ 
spective  of  the  amount  of  the  contract  or  subcontract. 

Pending  further  legal  interpretation  of  subsection  (c) 
of  the  statute,  the  Board  is  advised  that  contractors  may  be 
required  to  renegotiate  the  fees  in  cost-plus-a-fixed-fee  con¬ 
tracts  and  as  a  result  of  such  renegotiation  the  fees  may 
be  refixed.  Furthermore,  based  on  its  experience  to  date, 
the  Board  is  convinced  that  in  many  instances  excessive 
profits  have  been  realized,  and  are  likely  to  be  realized, 
from  cost-plus-a-fixed-fee  contracts. 

V.  Renegotiation  Procedure. 

The  procedure  in  renegotiation  will  conform  with  that 
prescribed  in  the  directive,  supplemented  by  such  instruc¬ 
tions  as  may  be  issued  from  time  to  time  pursuant  thereto. 

The  War  Department  Price  Adjustment  Board  itself  will 
conduct  renegotiation  with  any  company  whenever  because 
of  the  size  of  the  company,  the  dollar  volume  of  the 
754  contracts  involved,  the  number  of  contracting  serv¬ 
ices  interested,  new  questions  presented  or  for  any 
other  reason  it  appears  that  renegotiation  by  the  Supply 
Services  or  the  Materiel  Command  is  impracticable. 

The  remaining  companies  with  whom  renegotiation 
should  be  conducted  will  be  assigned  by  the  Board  to  the 
Supply  Services  or  the  Materiel  Command.  The  Service 
or  Command  to  which  the  company  is  assigned,  after  noti¬ 
fying  the  other  Services  interested  and,  when  interested, 
the  Navy  and  Maritime  Commission,  who  may  be  repre¬ 
sented  if  they  so  desire,  will  conduct  the  renegotiation  and 
consider  all  the  war  contracts  of  the  company,  it  being  the 
intention  that  only  one  agency  shall  negotiate  with  any  one 
company  on  an  overall  profit  basis.  Upon  reaching  an 
agreement,  the  Service  or  Command  conducting  the  re¬ 
negotiation  will  obtain  from  the  company  a  recommenda- 
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tion  as  to  the  allocation  of  the  total  reduction  among  the 
interested  Services,  the  Departments  and  the  Commission 
for  adjustment  of  prices  in  individual  contracts.  All 
agreements  reached  will  be  made  expressly  subject  to 
approval  by  the  Under  Secretary  of  War,  or  his  duly 
authorized  representative,  and  when  appropriate  by  the 
authorized  representatives  of  the  Navy  and  Maritime  Com¬ 
mission,  and  will  be  in  such  form  and  accompanied  by 
such  supporting  reports  and  documents  as  may  be  pre¬ 
scribed.  These  will  include  a  report  by  the  Price  Adjust¬ 
ment  Section,  in  reasonable  detail,  setting  forth  in  narra¬ 
tive  form  the  facts  on  the  basis  of  which  an  agreement  has 
been  reached  and  accompanied  by  such  supporting  data  as 
was  used  in  the  renegotiation. 

Tentative  drafts  of  formal  agreements,  entitled  “Form 
A — Actual  Price  Reduction’ *  and  “Form  B — Refund,”  are 
attached  hereto  as  “Exhibit  E”  and  “Exhibit  F”. 
755  Agreements  reached  by  the  Board  will  be  trans¬ 
mitted  directly  to  the  Under  Secretary  of  War,  or 
his  designated  representative,  for  final  approval.  Agree¬ 
ments  reached  by  the  Price  Adjustment  Sections  of  the 
Services  of  Supply  will  be  transmitted  to  the  chief  of  the 
appropriate  Supply  Service  and,  when  approved  by  such 
chief,  will  be  transmitted  to  the  Board  for  review,  except 
in  cases  where  by  general  instruction  or  in  the  particular 
instance,  the  chiefs  of  the  Supply  Services  may  be  author¬ 
ized  to  make  final  agreements.  Agreements  reached  by 
the  Price  Adjustment  Branch  of  the  Materiel  Command 
will  be  transmitted  in  the  first  instance  to  the  Special 
Assistant  to  the  Chief  of  Staff. 

The  Chief,  Purchases  Branch,  Procurement  and  Distri¬ 
bution  Division,  Services  of  Supply,  (Colonel  A.  J.  Brown¬ 
ing)  has  been  designated  by  the  Under  Secretary  of  War 
as  his  duly  authorized  representative  for  the  foregoing 
purposes. 

After  an  agreement  has  been  reached  with  a  contractor 
or  subcontractor  as  to  the  aggregate  amount  of  any  exces- 
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sive  profits  realized,  or  likely  to  be  realized,  from  its  war 
contracts  taken  as  a  whole,  these  excessive  profits  may  be 
withheld  or  recovered  by  the  Secretary  of  War,  the  Sec¬ 
retary  of  the  Navy,  or  the  Chairman  of  the  Maritime 
Commission  in  various  ways,  among  which  are  the  follow¬ 
ing:  (1)  a  reduction  in  the  contract  prices  of  prime  con¬ 
tracts,  which  automatically  would  accrue  to  the  benefit  of 
the  Government;  (2)  a  direct  cash  refund  by  the  prime 
contractor  to  the  Government,  in  which  event  his  contract 
prices  would  not  be  adjusted;  (3)  a  reduction  in  the 

756  contract  prices  of  subcontracts,  with  a  provision 
that  the  prime  contractors,  as  a  condition  to  its 

acceptance,  should  pass  on  an  equivalent  benefit  to  the 
Government  in  the  form  of  a  corresponding  reduction  in 
the  contract  prices  of  the  prime  contracts  or  a  direct  cash 
refund  to  the  Government;  and  (4)  a  direct  cash  refund 
by  the  subcontractor  to  the  Government.  When  the  pro¬ 
cedure  under  (3)  above  places  an  undue  burden  of  ad¬ 
justment  on  the  prime  contractor,  the  latter  can  arrange 
with  the  Government  for  a  periodic  method  of  accounting. 

Renegotiation  should  proceed  along  the  line  of  deter¬ 
mining  the  total  excessive  profits  from  war  production 
during  the  current  fiscal  year,  but  when  the  amount  has 
been  agreed  upon  it  should  be  segregated  between  (a)  the 
prime  contracts  and  subcontracts  and  (b)  the  rest  of  the 
war  production.  This  segregation  need  not  be  by  individ¬ 
ual  contract  or  on  a  unit  cost  basis  and  can  readily  be 
worked  out  with  the  company  through  a  general  allocation 
by  groups  of  contracts  and  subcontracts.  After  providing 
for  recovery  by  the  Government  of  these  segregated  prof¬ 
its,  voluntary  arrangements  for  additional  price  reduc¬ 
tions  on  materials  flowing  into  war  production  are  to  be 
encouraged. 

VI.  Elimination  of  Excessive  Profits. 

In  the  present  emergency  the  existence  of  excessive 
profits  is  no  indication  that  a  company  has  taken 

757  undue  advantage  of  the  Government  or  that  the 
contracting  officers  have  failed  to  exercise  their  best 
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judgment  under  all  the  circumstances  where  companies 
have  been  asked  to  produce  war  materials  with  which 
neither  they  nor  others  have  had  any  previous  experience, 
and  in  quantities  far  beyond  anything  ever  before  con¬ 
templated.  Estimates  of  costs  have  necessarily  been  un¬ 
reliable  and  when  subjected  to  the  test  of  actual  produc¬ 
tion  have  often  proved  to  be  substantially  higher  than  the 
actual  cost.  Companies  have  been  left  with  profits  which 
they  neither  anticipated  nor  wish  to  retain.  The  true 
purpose  of  renegotiation  is  to  determine,  preferably  by 
agreement,  the  amount  of  these  profits  which  exceed  a 
fair  margin  under  all  the  circumstances,  and  those  cir¬ 
cumstances  are  bound  to  vary  in  individual  cases. 

The  ultimate  test  is  what  would  have  been  a  fair  profit 
before  federal  and  other  income  and  excess  profits  taxes. 
It  is  for  Congress,  through  the  Treasury,  to  determine  how 
much  of  that  profit  should  be  taxed.  The  sharp  increase 
in  tax  rates  now  proposed  in  Congress,  while  a  factor  to  be 
considered  in  each  case,  should  not  affect  the  principles 
of  renegotiation  or  change  the  basic  consideration  from 
what  would  be  a  fair  profit  before  taxes  to  what  would  be 
a  fair  profit  after  taxes.  If  a  company  is  making  $15,000,- 
000  before  taxes  and  a  fair  profit  before  taxes  would  be 
$10,000,000,  the  fact  that  94  per  cent  instead  of  say  60 
per  cent  of  that  profit  will  ultimately  be  collected  by  the 
Treasury  does  not  justify  the  War  Department  in  making 
up  to  the  company  any  part  of  the  extra  34  per  cent.  Al¬ 
though  the  company  would  have  had  $4,000,000  of  profits 
after  taxes  under  the  old  rates,  to  renegotiate  on  the 
758  basis  of  allowing  it  substantially  more  than  the 
$600,000,  which  it  will  have  under  the  new  rates 
would  be  tantamount  to  returning  to  the  company  part 
of  what  Congress  has  decided  should  be  its  contribution 
to  the  war  effort.  The  company  should  still  pay  back  the 
$5,000,000  of  excessive  profits  before  taxes.  Ordinarily 
this  will  make  no  great  difference  in  the  net  result  to  the 
stock  holders.  In  the  case  cited  above,  if  the  company 
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retained  the  entire  $15,000,000  of  actual  profits  before 
taxes,  and  had  no  tax  exemption  on  the  basis  of  invested 
capital  or  pre-war  earnings,  the  tax  would  be  $14,100,000 
leaving  $900,000  for  the  stockholders  as  against  $600,000 
if  it  paid  back  the  $5,000,000  of  excessive  profits.  There 
will  be  cases,  however,  where  this  difference  is  so  sub¬ 
stantial  that  strict  adherence  to  the  principle  of  consider¬ 
ing  only  profits  before  taxes  would  leave  practically  no¬ 
thing  for  the  company,  or  even  result  in  financial  embar¬ 
rassment,  and  under  these  circumstances  the  profit  after 
taxes  is  a  factor  which  must  be  taken  into  consideration 
in  order  not  to  impair  its  incentive  to  production. 
i  Company  representatives  may  ask  what  purpose  is 
served  by  eliminating  excessive  profits  before  taxes  when 
the  Treasury,  under  the  new  tax  rates,  will  eventually  take 
nearly  all  of  them  anyway.  The  answer  is  that  when 
these  profits  have  to  be  eliminated  or  returned  as  they 
accrue  instead  of  a  year  or  more  later,  costs  will  be  sub¬ 
stantially  reduced,  for  lower  prices  invariably  stimulate 
efficiency  in  production  and  any  reduction  in  contract 
prices  will  leave  the  War  and  Navy  Departments  and  the 
Maritime  Commission  with  that  much  more  money 
759  available  to  meet  the  expenses  of  the  war  without 
asking  Congress  for  additional  appropriations.  The 
purpose  of  renegotiation  is  to  eliminate  excessive  profits 
at  the  source  and  in  this  respect  it  is  distinguishable  from 
taxation  which  can  only  reach  excessive  profits  after  they 
have  accrued. 

VH.  Determination  of  Excessive  Profits. 

Renegotiation  in  most  instances  will  be  confined  to  the 
determination  of  excessive  profits,  past  and  prospective, 
for  the  fiscal  year  of  the  company  in  which  the  renegotia¬ 
tion  takes  place,  from  prime  contracts  and  subcontracts 
with  other  prime  contractors  in  existence  on  or  completed 
prior  to  the  date  of  renegotiation. 

The  Cost  Analysis  Sections  will  obtain,  by  questionnaire 
of  a  uniform  type  to  be  developed,  and  use  of  statistical 


559 


services  or  personal  investigation,  the  basic  data  for  its 
fact-finding  report  on  the  profits,  past  and  prospective,  as 
shown  by  the  records  and  estimates  of  the  company. 

The  Price  Adjustment  Sections  will  analyze  the  costs 
allocable  to  war  production  of  the  company,  with  a  view 
to  excluding  excessive  salaries,  bonuses  and  commissions; 
unreasonable  maintenance  and  depreciation  charges;  im¬ 
proper  amortization  of  war  facilities  or  write-ups  of  prop¬ 
erty;  padded  charges  for  research,  development  and  ex¬ 
perimental  work;  and  unallowable  advertising  expenses. 
It  will  consider  the  propriety  and  amount  of  the  reserves 
and  extraordinary  charges  to  income.  It  will  review  the 
estimates  of  prospective  sales  and  costs  in  the  light  of 
information  obtained  from  the  War  Department  and  based1 
on  experience  with  other  companies. 

The  Price  Adjustment  Sections  will  be  guided  in  general 
by  the  following  principles  of  renegotiation : 

760  A  company  is  entitled  to  no  more  than  a  reason¬ 
able  war  time  margin  of  profit.  In  normal  times 
this  is  taken  as  the  ratio  of  profit  before  taxes  to  sales 
or  to  costs  or  to  net  worth  at  the  beginning  of  the  year. 
Under  existing  war  conditions  the  ratio  of  profit  to  net 
worth  should  be  used  only  as  a  check  and  reliance  should 
be  placed  primarily  on  the  ratio  of  profit  to  sales  or  to 
adjusted  costs.  In  determining  what  percentage  would  be 
fair,  consideration  should  be  given  to  the  corresponding 
profits  in  pre-war  years  for  the  particular  company  and* 
for  the  industry,  but  it  cannot  be  assumed  that  under  war 
conditions  a  company  requires  as  great  a  margin  of  profit 
as  under  competitive  conditions  in  normal  times,  to  the 
corresponding  percentage  allowed  to  other  companies  in 
the  industry  or  operating  under  similar  conditions;  and  to 
the  volume  of  sales,  the  allowable  percentage  being  reduced', 
on  a  graduated  scale  as  the  volume  increases.  Consider¬ 
ation  should  also  be  given  to  the  ratio  of  labor  to  materials 
included  in  the  adjusted  costs  since  a  company  perform- 
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mg  its  own  contracts  requires  a  greater  margin  of  pro¬ 
tection  than  one  which  subcontracts  most  of  the  work. 

The  margin  of  profit  so  determined  should  be  adjusted, 
upward  or  downward,  to  reflect  consideration  of  so-called 
factors  of  performance  in  respect  of  which  the  operations 
of  the  company  compare  favorably  or  unfavorably  with 
those  of  other  companies  engaged  in  war  production. 
Among  those  factors  of  performance  are  the  following: 

(1)  Quality  of  production. 

(2)  Bate  of  delivery  and  turnover. 

(3)  Inventive  contribution. 

(4)  Cooperation  with  other  manufacturers. 

(5)  Efficiency  in  use  of  raw  materials. 

(6)  Efficiency  in  reducing  costs. 

761  The  margin  of  profit  so  determined  should  also  be 
adjusted  upward  to  reflect  consideration  of  risks 
attributable  to  war  production  which  a  company  with  fixed- 
price  contracts  must  assume.  Among  those  risks  are  the 
following : 

(1)  Increases  in  cost  of  materials. 

(2)  Possible  wage  increases. 

(3)  Inexperience  in  new  types  of  production. 

(4)  Complexity  of  manufacturing  technique. 

(5)  Delays  from  inability  to  obtain  materials. 

In  the  case  of  a  company  with  substantial  capital  de¬ 
voted  to  war  production,  the  ratio  of  the  profit  so  deter¬ 
mined  to  net  worth  at  the  beginning  of  the  year  should 
then  be  used  as  a  check  to  assure  the  company  a  fair 
return  on  its  investment.  Net  worth  should  be  analyzed 
to  determine  to  what  extent  it  includes  accumulated  profits' 
from  war  business.  Furthermore,  it  cannot  be  assumed 
that  under  war  conditions  a  company  is  entitled  to  as  great 
a  return  as  under  competitive  conditions  in  normal  times. 

!  No  attempt  will  be  made  by  the  Board  to  prescribe  or 
even  recommend  actual  percentages,  or  ranges  of  per¬ 
centages,  for  use  in  determining  excessive  profits.  These 
percentages  necessarily  vary  under  all  the  circumstances 
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and  should  be  arrived  at  by  the  Price  Adjustment  Sections 
in  discussions  with  representatives  of  companies  engaged 
in  the  particular  business  under  consideration. 

VIII.  Organization  and  Personnel  of  the  Price  Adjust¬ 
ment  Sections . 

1.  Type  of  Organization . 

It  is  recommended  that  the  Price  Adjustment  Sections 
of  the  Supply  Services  be  organized  not  as  boards  but  as 
operating  sections ;  that  one  man  be  selected  as 
the  head  and  that  this  man  be  given  responsibility 
762  with  authority  to  hire  such  assistants  as  may  be 
necessary.  The  size  of  individual  sections,  or  the 
number  of  sections  which  will  be  needed  within  a  given 
Service,  will  be  largely  measured  by  the  number  of  com¬ 
panies  which  will  be  assigned  to  a  given  Service  for 
renegotiation. 

2.  Location  of  Sections. 

In  general,  it  is  believed  that  it  will  be  more  practical 
for  Price  Adjustment  Sections  to  be  located  in  Procure¬ 
ment  District  Offices  of  the  Services.  This  will  avoid  the 
necessity  of  many  contractors  coming  to  Washington  and 
should  materially  speed  up  and  simplify  the  obtaining  of 
necessary  information. 

3.  Personnel. 

It  is  suggested  that  for  each  of  these  Price  Adjustment 
Sections,  the  Services  select  as  head  a  well-known  busi¬ 
ness  man.  This  individual  should  have  as  broad  a  busi¬ 
ness  and  management  background  as  possible,  so  that  his 
experience  is  not  limited  to  running  a  particular  business 
but  includes  a  knowledge  of  the  operating  aspects  of  many 
businesses  and  the  financial  problems  of  business  in  gen¬ 
eral.  It  is  suggested  that  he  be  young  enough  and  suf¬ 
ficiently  flexible  to  approach  each  price  adjustment  prob¬ 
lem  with  an  open  mind. 

Each  such  chief  selected  from  civilian  life  should  have 
assigned  to  him  an  officer  familiar  with  organization  and 
administrative  problems  of  the  Army  and  the  Civil  Service. 
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Working  under  the  section  chiefs,  there  should  be  assist¬ 
ants  of  the  analyst  type,  people  who  in  civilian  life  have 
been  accustomed  to  evaluating  the  financial  condition  and 
prospects  of  industrial  corporations,  and  cost  accountants 
who  will  be  assigned  from  the  Cost  Analysis  Section 

763  under  the  general  supervision  of  the  Fiscal  Division, 
Services  of  Supply. 

4.  Method  of  Establishment  a/nd  Procedure. 

It  is  suggested  that  the  Services  select  one  man  who, 
will  be  in  charge  of  price  adjustment  activities  for  their 
branch.  This  man  should  report  to  the  Price  Adjustment 
Board  not  later  than  July  15,  and  should  be  available  for 
a  period  of  coordination  and  training  based  on  the  Board’s 
experience  to  date. 

The  Board  will  develop  with  this  man  preliminary  organ¬ 
ization  plans  based  on  anticipated  renegotiation  needs  of 
each  of  the  Services.  It  is  further  suggested  that  no  final 
steps  be  taken  to  develop  Price  Adjustment  Sections  in 
the  Procurement  Districts  until  such  time  as  preliminary 
discussions  between  the  Service  representatives  and  the 
Board  have  been  concluded. 

RUSSELL  B.  STEARNS, 

!  Chairman, 

War  Department  Price  Adjustment  Board 

764  EXHIBIT  “A” 

Sec.  403  of  Title  IV  of  the  “Sixth  Supplemental 
National  Defense  Appropriation  Act,  1942”,  approved, 
April  28,  1942. 

Sec.  403.  (a)  For  the  purposes  of  this  section,  the 
term  “Department”  means  the  War  Department,  the 
Navy  Department,  and  the  Maritime  Commission,  respec¬ 
tively;  in  the  case  of  the  Maritime  Commission,  the  term 
“Secretary”  means  the  Chairman  of  such  Commission; 
and  the  terms  “renegotiate”  and  “renegotiation”  include 
the  refixing  by  the  Secretary  of  the  Department  of  the 
contract  price.  For  the  purposes  of  subsections  (d)  and 
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(e)  of  this  section,  the  term  1  ‘ contract ’ ’  includes  a  sub¬ 
contract  and  the  term  1 1  contractor* *  includes  a  subcon¬ 
tractor. 

(b)  The  Secretary  of  each  Department  is  authorized 
and  directed  to  insert  in  any  contract  for  an  amount  in 
excess  of  $100,000  hereafter  made  by  such  Department 
(1)  a  provision  for  the  renegotiation  of  the  contract  price 
at  a  period  or  periods  when,  in  the  judgment  of  the  Secre¬ 
tary,  the  profits  can  be  determined  with  reasonable  cer¬ 
tainty;  (2)  a  provision  for  the  retention  by  the  United 
States  or  the  repayment  to  the  United  States  of  (A)  any', 
amount  of  the  contract  price  which  is  found  as  a  result 
of  such  renegotiation  to  represent  excessive  profits  and 
(B)  an  amount  of  the  contract  price  equal  to  the  amount 
of  the  reduction  in  the  contract  price  of  any  subcontract 
under  such  contract  pursuant  to  the  renegotiation  of  such 
subcontract  as  provided  in  clause  (3)  of  this  subsection; 
and  (3)  a  provision  requiring  the  contractor  to  insert  in 
each  subcontract  for  an  amount  in  excess  of  $100,000  made 
by  him  under  such  contract  (A)  a  provision  for  the  renego¬ 
tiation  by  such  Secretary  and  the  subcontractor  of  the 
contract  price  of  the  subcontract  at  a  period  or  periods 
when,  in  the  judgment  of  the  Secretary,  the  profits  can 
be  determined  with  reasonable  certainty,  (B)  a  provision 
for  the  retention  by  the  United  States  or  the  repayment 
to  the  United  States  of  any  amount  of  the  contract  price 
of  the  subcontract  which  is  found  as  a  result  of  such  re¬ 
negotiation,  tp  represent  excessive  profits,  and  (C)  a  pro¬ 
vision  for  relieving  the  contractor  from  any  liability  to  the 
subcontractor  on  account  of  any  amount  so  retained  by  or 
repaid  to  the  United  States. 

(c)  The  Secretary  of  each  Department  is  authorized 
and  directed,  whenever  in  his  opinion  excessive  profits 
have  been  realized,  or  are  likely  to  be  realized,  from  any 
contract  with  such  Department  or  from  any  subcontract 
thereunder,  (1)  to  require  the  contractor  or  subcontractor 
to  renegotiate  the  contract  price,  (2)  to  withhold  from 
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the  contractor  or  subcontractor  any  amount  of  the  contract 
price  which  is  found  as  a  result  of  such  renegotiation  to 
represent  excessive  profits,  and  (3)  in  case  any  amount  of 
the  contract  price  found  as  a  result  of  such  renegotiation 
to  represent  excessive  profits  shall  have  been  paid  to  the 
contractor  or  subcontractor,  to  recover  such  amount  from 
such  contractor  or  subcontractor.  Such  contractor  or  sub¬ 
contractor  shall  be  deemed  to  be  indebted  to  the  United 
States  for  any  amount  which  such  Secretary  is  authorized 
to  recover  from  such  contractor  or  subcontractor  under 
this  subsection,  and  such  Secretary  may  bring  actions  in 
the  appropriate  courts  of  the  United  States  to  recover  such 
amount  on  behalf  of  the  United  States.  All  amounts  recov¬ 
ered  under  this  subsection  shall  be  covered  into  the  Treas¬ 
ury  as  miscellaneous  receipts.  This  subsection  shall  be 
applicable  to  all  contracts  and  subcontracts  hereafter 
made  and  to  all  contracts  and  subcontracts  hereto- 
765  fore  made,  whether  or  not  such  contracts  or  sub¬ 
tracts  contain  a  renegotiation  or  recapture  clause, 
provided  that  final  payment  pursuant  to  such  contract 
or  subcontract  has  not  been  made  prior  to  the  date  of  enact¬ 
ment  of  this  Act. 

(d)  In  renegotiating  a  contract  price  or  determining 
excessive  profits  for  the  purposes  of  this  section,  the 
Secretaries  of  the  respective  Departments  shall  not  make 
any  allowance  for  any  salaries,  bonuses,  or  other  com¬ 
pensation  paid  by  a  contractor  to  its  officers  or  employees 
in  excess  of  a  reasonable  amount,  nor  shall  they  make 
allowance  for  any  excessive  reserves  set  up  by  the  con¬ 
tractor  or  for  any  costs  incurred  by  the  contractor  which 
are  excessive  and  unreasonable.  For  the  purpose  of  ascer¬ 
taining  whether  such  unreasonable  compensation  has  been 
or  is  being  paid,  or  whether  such  excessive  reserves  have 
been  or  are  being  set  up,  or  whether  any  excessive  and 
unreasonable  costs  have  been  or  are  being  incurred,  each 
such  Secretary  shall  have  the  same  powers  with  respect 
to  any  such  contractor  that  an  agency  designated  by  the 
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President  to  exercise  the  powers  conferred  by  title  XIII 
of  the  Second  War  Powers  Act,  1942,  has  with  respect 
to  any  contractor  to  whom  such  title  is  applicable.  In 
the  interest  of  economy  and  the  avoidance  of  duplication 
of  inspection  and  audit,  the  services  of  the  Bureau  of  In¬ 
ternal  Revenue  shall,  upon  request  of  each  such  Secretary 
and  the  approval  of  the  Secretary  of  the  Treasury,  be 
made  available  to  the  extent  determined  by  the  Secretary 
of  the  Treasury  for  the  purposes  of  making  examinations 
and  determinations  with  respect  to  profits  under  this  sec¬ 
tion. 

(e)  In  addition  to  the  powers  conferred  by  existing 
law,  the  Secretary  of  each  Department  shall  have  the 
right  to  demand  of  any  contractor  who  holds  contracts 
with  respect  to  which  the  provisions  of  this  section  are 
applicable  in  an  aggregate  amount  in  excess  of  $100,000, 
statements  of  actual  costs  of  production  and  such  other 
financial  statements,  at  such  times  and  in  such  form  and 
detail,  as  such  Secretary  may  require.  Any  person  who 
willfully  fails  or  refuses  to  furnish  any  statement  re¬ 
quired  of  him  under  this  subsection,  or  who  knowingly 
furnishes  any  such  statement  containing  information  which 
is  false  or  misleading  in  any  material  respect,  shall,  upon 
conviction  thereof,  be  punished  by  a  fine  of  not  more  than 
$10,000  or  imprisonment  for  not  more  than  two  years,  or 
both.  The  powers  conferred  by  this  subsection  shall  be 
exercised  in  the  case  of  any  contractor  by  the  Secretary 
of  the  Department  holding  the  largest  amount  of  such  con¬ 
tracts  with  such  contractor,  or  by  such  Secretary  as  may 
be  mutually  agreed  to  by  the  Secretaries  concerned. 

(f)  The  authority  and  discretion  herein  conferred 
upon  the  Secretary  of  each  Department,  in  accordance  with 
regulations  prescribed  by  the  President  for  the  protection 
of  the  interests  of  the  Government,  may  be  delegated,  in 
whole  or  in  part,  by  him  to  such  individuals  or  agencies  in 
such  Department  as  he  may  designate,  and  he  may  autho- 
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rize  such  individuals  or  agencies  to  make  further  delega¬ 
tions  of  such  authority  and  discretion. 

(g)  If  any  provision  of  this  section  or  the  application 
thereof  to  any  person  or  circumstance  is  held  invalid,  the 
remainder  of  the  section  and  the  application  of  such  pro¬ 
vision  to  other  persons  or  circumstances  shall  not  be  af¬ 
fected  thereby. 

(h)  This  section  shall  remain  in  force  during  the  con¬ 
tinuance  of  the  present  war  and  for  three  years  after  the 
termination  of  the  war,  but  no  court  proceedings  brought 
under  this  section  shall  abate  by  reason  of  the  termination 

of  the  provisions  of  this  section. 

766  EXHIBIT  “B” 

June  30,  1942 

MEMORANDUM  FOR 

Commanding  General,  Services  of  Supply, 

Commanding  General,  Materiel  Command,  Army  Air 
Forces 

Subject:  War  Department  Price  Adjustment  Board. 

1.  The  Price  Adjustment  Board  created  by  memo¬ 
randum  of  April  25,  1942,  is  hereby  redesignated  as  the 
War  Department  Price  Adjustment  Board.  It  will  serve 
as  the  coordinating  agency  of  the  War  Department  to  de¬ 
termine  and  eliminate  by  renegotiation  excessive  profits 
from  War  Department  contracts,  and  subcontracts  there¬ 
under,  subject  to  approval  by  the  Under  Secretary  o' 
War  or  his  designated  representative. 

2.  The  functions  of  the  Board  will  be : 

(a)  To  establish  policies,  principles  and  procedures  to 
be  followed  in  renegotiation. 

i  (b)  To  assist  the  Services  of  Supply  and  the  Materiel 
Command,  Army  Air  Forces,  in  the  selection  and  training 
of  personnel. 

(c)  To  assign  companies  to  the  Services  of  Supply 
and  the  Materiel  Command,  Army  Air  Forces,  for  renego¬ 
tiation  and  to  coordinate  all  renegotiation  functions  and 
activities. 
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(d)  To  review  renegotiations  and  settlements  recom¬ 
mended  by  the  Services  of  Supply  and  the  Materiel  Com¬ 
mand,  Army  Air  Forces. 

(e)  To  conduct  renegotiation  with  any  company,  when¬ 
ever,  because  of  the  size  of  the  company,  the  dollar  volume 
of  the  contracts  involved,  the  number  of  contracting  serv¬ 
ices  interested,  new  questions  presented,  or  for  any  other 
reason,  it  appears  that  renegotiation  by  the  Services  of 

Supply  or  the  Materiel  Command  is  impracticable. 
767 
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S.O.S.  &  Materiel  Command,  AAF 

(f)  To  develop  and  recommend  for  approval  such 
other  policies  and  procedures  as  it  may  deem  advisable 
in  performing  its  functions  and  accomplishing  its  pur¬ 
poses. 

3.  The  members  of  the  Board  will  be  appointed  by  the 
Under  Secretary  of  War  on  the  recommendation  of  the 
Commanding  General,  Services  of  Supply,  and  the  Com¬ 
manding  General,  Materiel  Command,  Army  Air  Forces. 
One  member  will  be  selected  with  the  approval  of  the 
Chairman  of  the  War  Production  Board  as  his  representa¬ 
tive.  The  present  membership  of  the  Board  shall  con¬ 
tinue  during  the  pleasure  of  the  Under  Secretary  of  War. 

4.  The  Board  is  instructed  wherever  appropriate  to 
function  jointly  with  representatives  or  agencies  of  the 
Navy  Department,  Maritime  Commission,  and  other  De¬ 
partments  or  agencies  of  the  Government. 

5.  The  Board  will  receive  from  the  Cost  Analysis  Sec¬ 
tion  of  the  War  Production  Board,  the  Cost  Analysis  Sec¬ 
tion  of  the  Fiscal  Division  of  the  Services  of  Supply,  the 
Supply  Services,  the  Army  Air  Forces,  and  from  any 
other  source,  information  with  respect  to  contractors  and 
subcontractors  who  are  thought  to  have  excessive  costs,  to 
be  making  excessive  profits,  or  to  be  paying  excessive 
salaries  or  bonuses. 
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i  6.  (a)  The  Cost  Analysis  Section  of  the  Fiscal  Di¬ 
vision  of  the  Services  of  Supply  shall  upon  request  of 
the  Board  make  such  audits  and  analyses  as  may  be  desig¬ 
nated  by  the  Board  and  shall  secure  for  the  Board  from 
the  Treasury  Department,  the  Securities  and  Exchange 
Commission,  the  Federal  Trade  Commission,  and  from  any 
other  Department  or  agency  of  the  Government,  or  from 
the  contractor  involved,  such  additional  information  as  the 
Board  may  request  in  order  to  expedite  and  assist  it  in 
the  performance  of  its  functions. 

(b)  All  Divisions  and  personnel  of  the  Services  of  Sup¬ 
ply  and  the  Materiel  Command,  Army  Air  Forces,  shall 
furnish  such  information  and  assistance  to  the  Board  as 
it  may  request  or  as  may  appear  desirable  to  aid  it  in  the 
performance  of  its  functions. 

7.  The  Board  is  authorized  to  delegate  to  any  one  or 
more  of  its  members  the  power  to  initiate  investigations 
and  request  information  and  assistance  on  behalf  of  the 
Board  and  to  represent  the  Board  in  renegotiations  with 
contractors  and  subcontractors. 

768  6-30-42 

i  Memo  for  Commanding  Generals, 

S.O.S.  &  Materiel  Command,  AAF 
i8.  In  conducting  renegotiations  the  Board  shall  take 
into  consideration  the  financial  position  and  overall  profits, 
past  and  prospective,  of  a  contractor  or  subcontractor  with 
a  view  to  determining  or  agreeing  upon  the  amount  of  any 
excessive  profits  realized,  or  likely  to  be  realized,  from 
its  war  contracts  taken  as  a  whole,  subject  to  such  instruc¬ 
tions  as  the  Under  Secretary  of  War  may  issue  from  time 
to  time. 

9.  All  agreements  reached  as  a  result  of  such  renego¬ 
tiation  shall  be  made  expressly  subject  to  approval  by  the 
Under  Secretary  of  War,  or  his  duly  authorized  repre¬ 
sentative,  and  shall  be  in  such  form  and  accompanied  by 
such  supporting  reports  and  documents  as  he  may  pre¬ 
scribe  from  time  to  time. 
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10.  The  manner  in  which  agreements  shall  be  carried 
out,  whether  by  a  reduction  of  contract  prices,  refunds 
or  otherwise,  shall  be  determined  by  the  Under  Secretary 
of  War,  or  his  designated  representative.  Agreement  shall 
be  reached  with  the  Navy  Department  and  the  Maritime 
Commission  as  to  any  part  of  the  agreement  affecting  con¬ 
tracts  with  them. 

11.  The  Commanding  General,  Services  of  Supply,  and 
the  Commanding  General,  Material  Command,  Army  Air 
Forces,  are  authorized  and  directed  to  create,  with  the  ad¬ 
vice  of  the  War  Department  Price  Adjustment  Board,  Price 
Adjustment  Sections  to  conduct  renegotiations  with  such 
companies  as  may  be  assigned  to  them  by  the  War  Depart¬ 
ment  Price  Adjustment  Board,  subject  to  review  by  the 
Board  and  approval  by  the  Under  Secretary  of  War  or 
his  designated  representative,  except  in  cases  where  by 
general  instructions  or  in  the  particular  instance,  the 
Under  Secretary  or  such  representative  may  authorize 
them  to  make  final  agreements. 

12.  The  Commanding  General,  Services  of  Supply,  and 
the  Commanding  General,  Materiel  Command,  Army  Air 
Forces,  are  authorized  and  directed  to  establish  within  their 
command  such  Cost  Analysis  Sections  as  shall  be  necessary 
to  act  as  fact-finding  units  with  respect  to  cost  and  profits 
on  War  Department  contracts,  and  subcontracts  there¬ 
under,  for  the  foregoing  price  Adjustment  Sections. 

13.  The  Chief,  Purchases  Branch,  Procurement  and  Dis¬ 
tribution  Division,  Services  of  Supply,  is  hereby 

769  designated  as  the  duly  authorized  representative  of 
the  Under  Secretary  of  War  for  the  purposes  speci¬ 
fied  herein. 

14.  The  Board  will  be  assigned  to  the  Services  of  Sup¬ 
ply  for  administrative  purposes. 

15.  The  provisions  of  memorandum  of  April  25,  1942, 
are  modified  accordingly. 

(Signed)  ROBERT  P.  PATTERSON 
Robert  P.  Patterson, 

Under  Secretary  of  War. 
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770  (EXHIBIT  “C”) 

!  WAR  DEPARTMENT 

Headquarters,  Services  of  Supply 
Washington,  D.  C. 

SPPDP  020  (7-3-42)  Jnly  3,  1942. 

MEMORANDUM  FOR 

Directors  and  Chiefs  of  Staff  Divisions,  this  Headquarters, 
Chief  of  Supply  and  Administrative  Services,  Services  of 
Supply,  and  Commanding  Generals,  all  Corps  Areas. 

Subject :  Price  Adjustment  Sections. 

1.  The  chief  of  each  Supply  Service  is  authorized  and 
directed  to  create,  with  the  advice  of  the  War  Department 
Price  Adjustment  Board,  such  Price  Adjustment  Sections 
as  may  be  necessary,  to  renegotiate  contracts  with  such 
contractors  and  subcontractors  as  may  be  assigned  to  his 
Service  by  the  War  Department  Price  Adjustment  Board. 

2.  The  chief  of  each  Supply  Service  is  authorized  and 
directed  to  establish  in  the  Fiscal  Division  of  such  Service 
a  Cost  Analysis  Section,  the  function  of  which  shall  be  to 
act  as  a  fact-finding  unit  with  respect  to  costs  and  profits 
on  War  Department  contracts  and  subcontracts  there¬ 
under.  Pursuant  to  Paragraph  9  g  (5)  of  the  initial  direc¬ 
tive  for  the  organization  of  the  Services  of  Supply,  dated 
March  9, 1942,  the  Fiscal  Division,  Headquarters,  Services 
of  Supply,  shall  prescribe,  supervise  and  coordinate  all 
cost  analysis  methods  and  procedures  within  the  Supply 
Services. 

3.  All  renegotiation  by  any  Price  Adjustment  Section 
shall  take  into  consideration  the  financial  position  and  over¬ 
all  profits,  past  and  prospective,  of  the  contractor  or  sub¬ 
contractor  with  a  view  to  determining  by  agreement  the 
amount  of  any  excessive  profits  realized,  or  likely  to  be 
realized,  from  its  war  contracts  taken  as  a  whole,  subject  to 
such  instructions  as  the  Chief,  Purchases  Branch,  Procure¬ 
ment  and  Distribution  Division,  Services  of  Supply,  may 
issue  from  time  to  time. 
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4.  All  agreements  reached  as  a  result  of  such  renegotia¬ 
tion  shall  be  made  expressly  subject  to  approval  by  the 
Under  Secretary  of  War,  or  his  duly  authorized  represen¬ 
tative,  and  shall  be  in  such  form  and  accompanied  by  such 
supporting  reports  and  documents  as  may  be  pre¬ 
scribed. 

771  5.  Agreements  reached  by  the  Price  Adjustment 

Sections  shall  be  transmitted  to  the  chief  of  the  ap¬ 
propriate  Supply  Service  and,  when  approved  by  such 
chief,  shall  be  transmitted  to  the  War  Department  Price 
Adjustment  Board  for  review  by  the  Board  and  final  ap¬ 
proval  by  proper  authority,  except  in  cases  where,  by  gen¬ 
eral  instructions  or  in  the  particular  instance,  the  chiefs 
of  the  Supply  Services  are  authorized  to  make  final  agree¬ 
ments. 

6.  The  manner  in  which  agreements  shall  be  carried  out, 
whether  by  a  reduction  of  contract  prices,  refunds  or  other¬ 
wise,  shall  be  determined  by  the  Chief,  Purchases  Branch, 
Procurement  and  Distribution  Division,  Services  of  Supply. 

7.  Nothing  herein  contained  shall  preclude  contracting 
officers  from — 

a.  Continuing  to  make  adjustments  of  prices  or  fees  in 
individual  contracts  containing  an  express  provision  for 
redetermination  of  the  price  or  fee  on  the  basis  of  a  speci¬ 
fied  formula  or  containing  an  express  provision  that  the 
price  or  fee  shall  be  subject  to  renegotiation,  whether  or  not 
under  Section  403  of  the  Sixth  Supplemental  National  De¬ 
fense  Appropriation  Act,  1942. 

b.  Continuing  to  reconsider  individual  contracts  of  any 
type  with  a  view  to  adjustment  of  the  contract  prices  by 
voluntary  renegotiation  or  to  accept  voluntary  reductions 
in  such  contract  prices  without  auditing  the  accounts  of  the 
contractor  or  subcontractor  if  the  amount  is  deemed  reason¬ 
able. 

Each  adjustment  shall  be  reported  promptly  to  the  Chief 
of  the  appropriate  Supply  Service  for  transmittal  to  the 
Chief,  Purchases  Branch,  Procurement  and  Distribution 
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Division,  Services  of  Supply,  for  the  information  of  the 
War  Department  Price  Adjustment  Board  and  shall  be 
expressly  made  without  prejudice  to  the  determination  of 
any  excessive  profits  of  the  company  upon  subsequent  re¬ 
negotiation. 

8.  Those  instructions  are  issued  in  conformity  with 
memorandum  from  the  Under  Secretary  of  War  dated  June 
30,  1942,  copy  attached,  and  supplement  the  memorandum 
dated  April  25,  1942,  subject:  Price  Adjustment  Board. 
Services  of  Supply. 

For  the  Commanding  General: 

(Signed)  H.  A.  Malin 
H.  A.  MALIN, 

Colonel,  General  Staff  Corps, 
i  Executive,  Administrative  Branch. 

1  Incl. 

c/Memorandum  dated 

6-30-42 


772 


EXHIBIT  “D” 


TI-1171 


July  8,  1942. 


Contract  Price  Renegotiation 
Commanding  General,  Materiel  Center 
Wright  Field,  Dayton,  Ohio 

1.  Problem  Presented : 

a.  To  establish  within  the  Contract  Section,  Materiel 
Center,  Wright  Field,  Dayton,  Ohio,  a  Price  Adjustment 
Branch  and  a  Cost  Analvsis  Branch. 

m 

2.  Factual  Data: 

a.  By  memorandum  directive  from  the  Under  Secretary 
of  War  to  the  Commanding  General,  Services  of  Supply, 
and  Commanding  General,  Materiel  Command,  Army  Air 
Forces  dated  June  30, 1942,  a  copy  of  which  is  attached,  a 
War  Department  Price  Adjustment  Board  was  established 
and  provision  was  made  for  the  establishment  of  Price  Ad- 
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justment  and  Cost  Analysis  Sections  within  the  Materiel 
Command  of  the  Army  Air  Forces. 

3.  Authority : 

a.  The  Under  Secretary  of  War. 

4.  Action  Desired : 

а.  The  creation  within  the  Contract  Section  at  the 
Materiel  Center,  Wright  Field,  Dayton,  Ohio,  of  a  Price 
Adjustment  Branch  and  a  Cost  Analysis  Branch. 

б.  All  renegotiation  shall  take  into  consideration  the 
financial  position  and  overall  profits,  past  and  prospective, 
of  the  contractor  or  subcontractor  with  a  view  to  deter¬ 
mining  by  agreement  the  amount  of  any  excessive  profits 
realized,  or  likely  to  be  realized,  from  its  war  contracts 
taken  as  a  whole. 

c.  All  agreements  reached  as  a  result  of  such  renegotia¬ 
tion  shall  be  made  expressly  subject  to  approval  by  the 
Under  Secretary  of  War,  or  his  duly  authorized  representa¬ 
tive,  and  shall  be  in  such  form  and  accompanied  by  such 
supporting  reports  and  documents  as  may  be  pre¬ 
scribed. 

773  TI-1171 

Subj :  Contract  Price  Renegotiation 

d.  The  functions  and  duties  of  the  Price  Adjustment 
Branch,  Materiel  Center,  shall  be  as  follows : 

(1)  It  shall  conduct  reviews  and  renegotiate  contract 
prices  of  companies  in  accordance  with  the  policy  and  pro¬ 
cedure  established  and  maintained  by  the  Commanding 
General,  Materiel  Command. 

(2)  It  shall  submit  all  proposed  contract  modifications 
resulting  from  such  renegotiation  to  the  Commanding 
General  for  review  and  approval  by  proper  authority. 

(3)  It  shall  procure  from  the  Cost  Analysis  Branch 
such  additional  factual  information  or  data  as  may  be  per¬ 
tinent  to  or  useful  in  connection  with  any  review  or  rene¬ 
gotiation  conducted  by  it. 

(4)  It  may  request  the  Contract  Audit  Section,  Fiscal 
Division,  Dayton,  Ohio,  to  conduct  special  audits  or  reviews 
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of  the  records  of  contractors  or  subcontractors  holding 
contracts  or  subcontracts  subject  to  renegotiation. 

c.  The  function  of  the  Cost  Analysis  Branch  of  the 
Contract  Section  of  the  Materiel  Center  shall  be  to  act  as 
a  fact  finding  unit  with  respect  to  costs  and  profits  on  War 
Department  contracts. 

/.  Nothing  herein  contained  shall  preclude  contracting 
officers  from — 

(1)  Continuing  to  make  adjustments  of  prices  or  fees 
in  individual  contracts  containing  an  express  provision 
for  redetermination  of  the  price  or  fee  on  the  basis  of  a 
specified  formula  or  containing  an  express  provision  that 
the  price  or  fee  shall  be  subject  to  renegotiation,  whether 
or  not  under  Section  403  of  the  Sixth  Supplemental  Na¬ 
tional  Defense  Appropriation  Act,  1942. 

I  (2)  Continuing  to  reconsider  individual  contracts  of 
any  type  with  a  view  to  adjustment  of  the  contract  prices 
by  voluntary  renegotiation  or  to  accept  voluntary  reduc¬ 
tions  in  such  contract  prices  without  auditing  the  accounts 
of  the  contractor  or  subcontractor  if  the  amount  is  deemed 
reasonable. 

774  TI-1171 

Subj :  Contract  Price  Renegotiation 
g.  Each  adjustment  shall  be  reported  promptly  to  the 
Commanding  General,  Materiel  Command,  for  transmittal 
to  proper  authority  and  shall  be  expressly  made  without 
prejudice  to  the  determination  of  any  excessive  profits  of 
the  company  upon  subsequent  renegotiation. 

B.  E.  MEYERS, 

Brigadier  General , 

Army  Air  Forces . 

Attach. 


Cy  memo  fr  USW  6-30-42 
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775  EXHIBIT  “E” 

Form  A: — Actual  Price  Reduction 

WAR  DEPARTMENT 
Price  Adjustment  Board 
AGREEMENT 
Date: _ ,  1942 

As  a  result  of  renegotiation  between  the  undersigned 

_  (a  partnership 

_  (a  _  corporation 

and  the  War  Department  Price  Adjustment  Board  (herein¬ 
after  called  the  Board)  acting  for  the  Secretary  of  War, 
it  has  been  found  that 

. .  Dollars  ($ . ) 

of  the  aggregate  contract  prices  in  the  contracts  between 
the  undersigned  and  the  War  Department  and  the  Navy 
Department  and  the  Maritime  Commission  enumerated  or 
generally  described  in  Schedule  A  attached  hereto,  and  in 
its  subcontracts  enumerated  or  generally  described  in 
Schedule  B  attached  hereto,  represent  excessive  profits 
realized,  or  likely  to  be  realized,  by  the  undersigned  during 

its  fiscal  year  ending _ ,  1942,  it  being 

agreed  that  as  of  the  date  hereof  the  profits  from  said 
contracts  and  subcontracts  for  such  fiscal  year  can  be 
determined  with  reasonable  certainty. 

The  undersigned  agrees  with  the  United  States  of  Amer¬ 
ica,  in  consideration  of  the  action  of  the  Board  in  renego¬ 
tiating  said  contract  prices,  that  the  Secretary  of  War 
and  the  Secretary  of  the  Navy  and  the  Chairman  of 

776  the  Maritime  Commission  respectively  shall  have 
the  right  to  withhold  or  recover,  in  his  own  name  or 

in  the  name  of  the  United  States,  from  the  undersigned 
the  sum  of  -  Dollars  ($ _ )  repre¬ 

senting  excessive  profits  from  said  contracts  and  subcon¬ 
tracts  for  the  period  from  the  beginning  of  said  fiscal  year 
to  the  date  hereof  and  to  refix  in  his  discretion  the  contract 
prices  and  fees  in  any  and  all  of  said  contracts  and  sub¬ 
contracts  for  the  period  from  the  date  hereof  to  the  end 
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of  said  fiscal  year  to  reflect  the  elimination  of  excessive 
profits  from  said  contracts  and  subcontracts  in  the  esti¬ 
mated  amount  of  .  Dollars  ($ - ), 

whether  or  not  such  contract  contained  or  contains  a  re¬ 
negotiation  or  recapture  clause,  and  that  the  undersigned 
will  not  attempt  to  obligate  any  person,  firm  or  corporation 
for  any  part  of  any  such  price  reduction  or  of  any  amount 
so  withheld  or  recovered  from  the  undersigned.  To  assure 
to  the  United  States  the  benefit  of  any  reduction  resulting 
from  the  refixing  of  the  contract  prices  in  any  such  sub¬ 
contract  the  undersigned  agrees  to  insert  in  every  notice 
of  such  reduction  a  provision  substantially  in  the  follow¬ 
ing  form: 

i  “This  reduction  is  the  result  of  renegotiation  conducted 
before  the  War  Department  Price  Adjustment  Board  and 
therefore,  in  respect  of  your  prime  contracts  with  the 
United  States  Government  under  which  costs  will  be  af¬ 
fected  by  this  reduction,  you  agree  with  the  Government, 
as  a  condition  to  the  acceptance  of  this  reduction,  that  the 
full  benefit  thereof  shall  be  passed  on  to  the  Government 
through  equivalent  price  reductions  or  refunds  under  those 
prime  contracts.  Contracting  officers  of  the 
777  War  Department  and  the  Navy  Department  and  the 
Maritime  Commission  are  being  advised  accord¬ 
ingly.*  ’ 

The  finding  herein  shall  be  deemed  a  final  determination 
of  the  excessive  profits  realized,  or  likely  to  be  realized, 
by  the  undersigned  during  said  fiscal  year  from  said  con¬ 
tracts  and  subcontracts  subject  to  the  right  of  the  Board 
(a)  to  reopen  the  renegotiation  in  its  discretion,  but  not 
later  than  ninety  (90)  days  after  the  end  of  said  fiscal  year, 
if  in  the  opinion  of  the  Under  Secretary  of  War,  or  his 
duly  authorized  representative,  any  information  or  esti¬ 
mates  upon  which  said  finding  is  based  were  insufficient  or 
substantially  incorrect  and  (b)  to  reopen  the  renegotiation 
in  its  discretion  at  any  time  hereafter  if  in  the  opinion 
of  such  Under  Secretary  or  representative  the  undersigned 
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in  the  course  thereof  has  willfully  furnished  any  false 
information  or  estimate  or  withheld  any  material  infor¬ 
mation  for  the  purpose  of  affecting  the  result  thereof. 

(Optional  Paragraph) 

In  addition,  the  undersigned  has  agreed  that  the  price 
reduction  provided  for  herein  shall  apply  to  all  articles 
of  the  kind  described  in  said  contracts  and  subcontracts 
which  may  be  sold  by  the  undersigned  to  its  customers 
during  the  balance  of  said  fiscal  year  and,  in  order  to 
assure  to  the  United  States  the  benefit  thereof  so  far  as 
it  affects  costs  under  any  prime  contracts  which  may  be 
held  by  any  such  customers,  the  undersigned  agrees  also 
to  insert  in  every  notice  of  such  reduction  a  provision 
substantially  in  the  form  set  forth  above.  It  is  estimated 
that  the  aggregate  amount  of  this  additional  reduction  for 

the  balance  of  said  fiscal  year  will  be . 

778  _ Dollars  ($ . )  and  that  the  greater  part 

of  it  will  accrue  directly  or  indirectly  to  the  United 
States.  It  is  understood,  however,  that  this  reduction  is 
not  included  as  part  of  the  finding  herein  and  therefore 
shall  not  be  deemed  a  final  determination  of  any  excessive 
profits  realized,  or  likely  to  be  realized,  by  the  undersigned 
from  any  contracts  or  subcontracts  affected  thereby  other 
than  those  enumerated  or  generally  described  in  Schedules 
A  and  B  attached  hereto. 

This  agreement  by  the  undersigned  has  been  entered 
into  voluntarily  and,  when  approved  by  the  Under  Sec¬ 
retary  of  War  and  the  Under  Secretary  of  the  Navy  and 
the  Chairman  of  the  Maritime  Commission,  or  their  respec¬ 
tive  duly  authorized  representatives,  shall  be  binding  upon 
the  Navy  Department  and  the  Maritime  Commission  as 
well  as  upon  the  War  Department  and  shall  remain  in  full 
force  and  effect  notwithstanding  any  interpretation, 
amendment  or  disposition  of  Section  403  of  the  Sixth 
Supplemental  National  Defense  Appropriation  Act,  1942. 


By  - 

Vice  President 
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Attached  hereto  is  an  attested  copy  of  an  authorizing 
resolution  of  the  board  of  directors.) 

Approved: 

For  the  Under  Secretary  of  War 

By. - - - 

Chief  of  Purchases  Branch, 

Services  of  Supply, 

!  Authorized  Representative. 

Approved : 

For  the  Under  Secretary  of  the  Navy 
By. - 

Approved: 

For  the  Chairman  of  the  Maritime  Commission 
By. - 

779  FORM  B : — Refund 

EXHIBIT  “F” 

WAR  DEPARTMENT 
i  Price  Adjustment  Board 

AGREEMENT 
Date: _ .,  1942 

As  a  result  of  renegotiation  between  the  undersigned 

_ _  (a  partnership 

_  (a  _  corporation 

and  the  War  Department  Price  Adjustment  Board  (here¬ 
inafter  called  the  Board)  acting  for  the  Secretary  of  War, 

it  has  been  found  that _ Dollars 

($ _ )  of  the  aggregate  contract  prices  in  the  contracts 

between  the  undersigned  and  the  War  Department  and  the 
Navy  Department  and  the  Maritime  Commission  enumer¬ 
ated  or  generally  described  in  Schedule  A  attached  hereto, 
and  in  its  subcontracts  enumerated  or  generally  described 
in  Schedule  B  attached  hereto,  represent  excessive  profits 
realized,  or  likely  to  be  realized,  by  the  undersigned  during 

its  fiscal  year  ending - ,  1942,  it  being  agreed 

that  as  of  the  date  hereof  the  profits  from  said  contracts 
and  subcontracts  for  such  fiscal  year  can  be  determined 
with  reasonable  certainty. 


579 


The  undersigned  agrees  with  the  United  States  of  Amer¬ 
ica,  in  consideration  of  the  action  of  the  Board  in  renego¬ 
tiating  said  contract  prices,  that  the  Secretary  of  War  and 
the  Secretary  of  the  Navy  and  the  Chairman  of  the  Mari¬ 
time  Commission  respectively  shall  have  the  right  to  with¬ 
hold  or  recover,  in  his  own  name  or  in  the  name  of 
780  the  United  States,  from  the  undersigned  such  ex- 
essive  profits  in  the  estimated  amount  stated  above 
in  the  installments  as  set  forth  below,  namely: — 

(1)  On  _ ,  1942,  the  sum  of 

. .  Dollars  ($ . ) 

and 

(2)  On  the  first  day  of  each  calendar  month  during 

said  fiscal  year,  beginning  with  the  month  of _ 

and  ending  with  the  month  of _ ,  a  sum  equal  to 

_  per  cent  ( _ %)  of  the  contract  prices  in  said 

contracts  and  subcontracts  for  articles  delivered  there¬ 
under  during  the  preceding  calendar  month, 
provided,  however,  that  the  undersigned  shall  be  credited 
on  each  monthly  installment  payable  under  subdivision 
(2)  above  with  any  amount  by  which  said  contract  prices 
for  articles  so  delivered  during  the  preceding  calendar 
month  shall  have  been  reduced  by  the  Office  of  Price  Ad¬ 
ministration  or  other  agency  of  the  United  States  having 
jurisdiction. 

The  finding  herein  shall  be  deemed  a  final  determination 
of  the  excessive  profits  realized,  or  likely  to  be  realized, 
by  the  undersigned  during  said  fiscal  year  from  said 
contracts  and  subcontracts  subject  to  the  right  of  the 
Board  (a)  to  reopen  the  renegotiation  in  its  discretion, 
but  not  later  than  ninety  (90)  days  after  the  end  of  said 
fiscal  year,  if  in  the  opinion  of  the  Under  Secretary  of 
War,  or  his  duly  authorized  representative,  any  informa¬ 
tion  or  estimates  upon  which  said  finding  is  based  were 
insufficient  or  substantially  incorrect  and  (b)  to  reopen 
the  renegotiation  in  its  discretion  at  any  time  here- 
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after  if  in  the  opinion  of  such  Under  Secretary  or 
781  representative  the  undersigned  in  the  course  thereof 
has  willfully  furnished  any  false  information  or 
estimate  or  withheld  any  material  information  for  the 
purpose  of  affecting  the  result  thereof. 

This  agreement  by  the  undersigned  has  been  entered 
into  voluntarily  and,  when  approved  by  the  Under  Secre¬ 
tary  of  War  and  the  Under  Secretary  of  the  Navy  and  the 
Chairman  of  the  Maritime  Commission,  or  their  respective 
duly  authorized  representatives,  shall  be  binding  upon  the 
Navy  Department  and  the  Maritime  Commission  as  well 
as  upon  the  War  Department  and  shall  remain  in  full  force 
aud  effect  notwithstanding  any  interpretation,  amendment 
or  disposition  of  Section  403  of  the  Sixth  Supplemental 
National  Defense  Appropriation  Act,  1942. 


By. - 

Vice  President 

!  (Attached  hereto  is  an  attested  copy  of  an  authorizing 
resolution  of  the  board  of  directors). 

Approved : 

For  the  Under  Secretary  of  War 

By _ .... _ _ _ 

Chief  of  Purchases  Branch, 

Services  of  Supply, 

Authorized  Representative. 

Approved: 

For  the  Under  Secretary  of  the  Navy 
By. - 

Approved : 

For  the  Chairman  of  the  Maritime  Commission 
By. - 
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784  WAR  DEPARTMENT 
PRICE  ADJUSTMENT  BOARD 

PRINCIPLES,  POLICY  AND  PROCEDURE 
TO  BE  FOLLOWED  IN  RENEGOTIATION 
Pursuant  to  a  directive  issued  by  the  Under  Secretary 
of  War  on  June  30, 1942,  designating  the  War  Department 
Price  Adjustment  Board  as  the  coordinating  agency  of  the 
War  Department  to  determine  and  eliminate  by  renego¬ 
tiation  excessive  profits  from  War  Department  contracts, 
and  subcontracts  thereunder,  subject  to  approval  by  the 
Under  Secretary  of  War  or  his  designated  representative, 
the  Board  has  established  the  principles,  policy  and  pro¬ 
cedure  to  be  followed  in  renegotiation. 

I.  Statute  and  Directives 

The  Sixth  Supplemental  National  Defense  Appropria¬ 
tion  Act,  1942,  approved  April  28,  1942,  contained  a  spe¬ 
cific  Congressional  enactment  relating  to  excessive  profits, 


582 


constituting  Section  403  thereof,  and  authorizing  and  di¬ 
recting  the  Secretary  of  War,  the  Secretary  of  the  Navy 
and  the  Chairman  of  the  Maritime  Commission  to  require 
contractors  and  subcontractors  to  renegotiate  contract 
prices,  a  copy  of  Section  403  being  attached  hereto  as 
* 4 Exhibit  A”. 

Subsection  (b)  of  Section  403  provides  for  the  insertion 
in  contracts  made  after  April  28,  1942,  of  a  provision  re¬ 
quiring  renegotiation  of  the  contract  price  “at  a  period 
or  periods  when,  in  the  judgment  of  the  Secretary,  the 
profits  can  be  determined  with  reasonable  certainty’ *  as 
well  as  a  provision  requiring  the  contractor  to  insert  a 
similar  provision  in  each  subcontract  for  an  amount  in 
excess  of  $100,000  made  by  him  under  such  contract.  For 
the  form  and  discussion  of  those  provisions  reference  is 
made  to  Circular  No.  23  issued  by  Headquarters,  Services 
of  Supply,  on  July  7, 1942. 

785  Subsection  (c)  of  Section  403  provides  as  follows : 

“The  Secretary  of  each  Department  is  authorized 
and  directed,  whenever  in  his  opinion  excessive  profits 
have  been  realized,  or  are  likely  to  be  realized,  from  any 
contract  with  such  Department  or  from  any  subcontract 
thereunder,  (1)  to  require  the  contractor  or  subcontractor 
to  renegotiate  the  contract  price,  (2)  to  withhold  from  the 
contractor  or  subcontractor  any  amount  of  the  contract 
price  which  is  found  as  a  result  of  such  renegotiation  to 
represent  excessive  profits,  and  (3)  in  case  any  amount  of 
the  contract  price  found  as  a  result  of  such  renegotiation 
to  represent  excessive  profits  shall  have  been  paid  to  the 
contractor  or  subcontractor,  to  recover  such  amount  from 
such  contractor  or  subcontractor.  Such  contractor  or 
subcontractor  shall  be  deemed  to  be  indebted  to  the  United 
States  for  any  amount  which  such  Secretary  is  authorized 
to  recover  from  such  contractor  or  subcontractor  under 
this  subsection,  and  such  Secretary  may  bring  actions  in 
the  appropriate  courts  of  the  United  States  to  recover 
such  amount  on  behalf  of  the  United  States.  All  amounts 


583 


recovered  under  this  subsection  shall  be  covered  into  the 
Treasury  as  miscellaneous  receipts.  This  subsection  shall 
be  applicable  to  all  contracts  and  subcontracts  hereafter 
made  and  to  all  contracts  and  subcontracts  heretofore 
made,  whether  or  not  such  contracts  or  subcontracts  con¬ 
tain  a  renegotiation  or  recapture  clause,  provided  that 
final  payment  pursuant  to  such  contract  or  subcontract 
has  not  been  made  prior  to  the  date  of  enactment  of  this 
Act.” 

This  subsection  authorizes  and  directs  the  Secretary  of 
War,  as  well  as  the  Secretary  of  the  Navy  and  the  Chair¬ 
man  of  the  Maritime  Commission,  whenever  in  his  opinion 
excessive  profits  have  been  realized ,  or  are  'likely  to  be  real¬ 
ized,  from  any  contract  with  his  department  or  from  any 
subcontract  thereunder,  to  require  the  contractor  or  sub¬ 
contractor  to  renegotiate  the  contract  price  of  any  existing 
contract  or  subcontract,  even  though  made  prior  to  April 
28,  1942,  (provided  final  payment  had  not  been  made  prior 
to  that  date)  and  of  any  contract  or  subcontract  made 
thereafter,  whether  or  not  it  contains  a  renegotiation  or 
recapture  clause. 

On  June  30, 1942,  the  Secretary  of  War  delegated  to  the 
Under  Secretary  of  War  all  the  authority  and  discretion 
conferred  upon  him  by  subsections  (a)  to  (e)  inclusive  of 
Section  403  and  on  the  same  day  the  Undersecretary  of 
War  in  a  memorandum  directed  to  the  Commanding 
786  General,  Services  of  Supply,  and  the  Commanding 
General,  Materiel  Command,  Army  Air  Forces, 
designated  the  War  Department  Price  Adjustment  Board 
as  “the  coordinating  agency  of  the  War  Department  to 
determine  and  eliminate  by  renegotiation  excessive  profits 
from  War  Department  contracts,  and  subcontracts  there¬ 
under,  subject  to  approval  by  the  Under  Secretary  of  War 
or  his  designated  representative,”  a  copy  of  this  directive 
being  attached  hereto  as  “Exhibit  B”. 

This  directive  described  the  functions  of  the  Board  as 
follows: 
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(a)  To  establish  policies,  principles  and  procedures  to 
be  followed  in  renegotiation. 

(b)  To  assist  the  Services  of  Supply  and  the  Materiel 
Command,  Army  Air  Forces,  in  the  selection  and  training 
of  personnel. 

(c)  To  assign  companies  to  the  Services  of  Supply  and 
the  Materiel  Command,  Army  Air  Forces,  for  renegotiation 
and  to  coordinate  all  renegotiation  functions  and  activities. 

(d)  To  review  renegotiations  and  settlements  recom¬ 
mended  by  the  Services  of  Supply  and  the  Materiel  Com¬ 
mand,  Army  Air  Forces. 

(e)  To  conduct  renegotiation  with  any  company,  when¬ 
ever,  because  of  the  size  of  the  company,  the  dollar  volume 
of  the  contracts  involved,  the  number  of  contracting  serv¬ 
ices  interested,  new  questions  presented,  or  for  any  other 
reason,  it  appears  that  renegotiation  by  the  Services  of 
Supply  or  the  Materiel  Command  is  impracticable. 

(f)  To  develop  and  recommend  for  approval  such  other 
policies  and  procedures  as  it  may  deem  advisable  in  per¬ 
forming  its  functions  and  accomplishing  its  purposes, 
and  authorized  and  directed  the  Commanding  General, 
Services  of  Supply,  and  the  Commanding  General,  Materiel 
Command,  Army  Air  Forces,  (1)  to  create  Price  Adjust¬ 
ment  Sections  to  conduct  renegotiations  with  such  com¬ 
panies  as  may  be  assigned  to  them  by  the  Board,  subject  to 
review  by  the  Board  and  approval  by  the  Under  Secretary 
of  War  or  his  designated  representative,  except  in  cases 

where  by  general  instructions  or  in  the  particular  in- 
787  stance  the  Under  Secretary  or  his  representative 
may  authorize  them  to  make  final  agreements,  and 
(2)  to  establish  Cost  Analysis  Sections  to  act  as  fact-find¬ 
ing  units  with  respect  to  costs  and  profits  on  contracts  and 
subcontracts  for  the  Price  Adjustment  Sections.  Pursuant 
thereto,  the  Commanding  General,  Services  of  Supply,  on 
July  3  1942,  and  the  Commanding  General,  Materiel  Com¬ 
mand,  Army  Air  Forces,  on  July  8, 1942,  issued  directives 
providing  for  the  creation  of  such  Price  Adjustment  Sec- 
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tions  and  Cost  Analysis  Sections  within  the  Supply  Serv¬ 
ices  and  the  Materiel  Command,  the  latter  being  designated 
a  Price  Adjustment  Branch,  copies  of  these  directives  being 
attached  hereto  as  “Exhibit  C”  and  “Exhibit  D”. 

II.  Duties  of  Price  Adjustment  Board,  Price  Adjustment 
Sections  and  Contracting  Officers. 

The  ultimate  purpose  of  renegotiation  under  the  statute 
is  to  determine  excessive  profits  realized,  or  likely  to  be 
realized,  from  contracts  with  the  Departments  and  the 
Commission,  or  from  subcontracts  thereunder,  and  to  pro¬ 
vide  for  the  withholding  or  recovery  thereof  by  the  United 
States.  In  renegotiation  with  companies  which  have  con¬ 
tracts  with  the  Navy  Department  or  the  Maritime  Commis¬ 
sion,  as  well  as  with  the  War  Department,  the  renegotia¬ 
tions  will  be  in  charge  of  the  Department  or  Commission 
which  they  mutually  agree  has  the  predominant  interest, 
the  other  Departments  or  the  Commission  being  repre¬ 
sented  if  they  so  desire. 

The  directive  from  the  Under  Secretary  of  War  provides 
that  in  conducting  renegotiations  the  Board  “shall  take 
into  consideration  the  financial  position  and  overall  profits, 
past  and  prospective,  of  a  contractor  or  subcontractor  with 
a  view  to  determining  or  agreeing  upon  the  amount  of  any 
excessive  profits  realized,  or  likely  to  be  realized,  from  its 
war  contracts  taken  as  a  whole”  and  each  of  the  directives 
providing  for  the  creation  of  the  Price  Adjustment 
788  Sections  provides  that  all  renegotiation  by  them 
“shall  take  into  consideration  the  financial  position 
and  overall  profits,  past  and  prospective,  of  the  contractor 
or  subcontractor  with  a  view  to  determining  by  agreement 
the  amount  of  any  excessive  profits  realized,  or  likely  to  be 
realized,  from  its  war  contracts  taken  as  a  whole.”  Under 
these  directives  the  Sections  will  confine  their  activities  to 
reaching  agreements  subject  to  review  by  the  Board  and 
approval  by  the  Under  Secretary  of  War,  or  his  designated 
representative.  When  an  agreement  cannot  be  reached,  the 
Board  will  be  advised  promptly. 
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The  Board  itself  will  conduct  renegotiation  with  any 
company  whenever  because  of  the  size  of  the  company,  the 
dollar  volume  of  the  contracts  involved,  the  number  of  con¬ 
tracting  services  interested,  new  questions  presented  or 
for  any  other  reason  it  appears  that  renegotiation  by  the 
Supply  Services  or  the  Materiel  Command  is  impracticable. 

Companies  will  be  assigned  by  the  Board  to  the  Supply 
Services  or  the  Materiel  Command  to  determine  whether 
they  have  reealized,  or  are  likely  to  realize,  excessive  prof¬ 
its  from  their  contracts  and  subcontracts,  and  if  so  to  con¬ 
duct  renegotiations  through  the  Price  Adjustment  Sections. 
The  Service  or  Command  to  which  the  company  is  assigned 
will  be  in  charge  of  the  renegotiation,  but  will  notify  the 
other  Services  interested  and,  when  interested,  the  Navy 
Department  and  the  Maritime  Commission,  who  may  be 
represented  if  they  so  desire,  it  being  the  intention  that 
only  one  agency  shall  negotiate  with  any  one  company  on 
an  overall  profit  basis.  Upon  reaching  an  agreement,  the 
Service  or  Command  in  charge  of  the  renegotiation  will  ob¬ 
tain  from  the  company  a  recommendation  as  to  the  alloca¬ 
tion  of  any  price  reduction  among  the  interested  Services, 
the  Departments  and  the  Commission  for  adjustment  of 
prices  and  fees  in  individual  contracts. 

789  Under  the  directives,  and  as  provided  in  Circular 
No.  23,  Headquarters,  Services  of  Supply,  referred 
to  above,  the  contracting  officer  is  still  authorized  (a)  to  re¬ 
negotiate  the  contract  price  or  fixed-fee  pursuant  to  any 
renegotiation  article  in  any  contract  whether  inserted  pur¬ 
suant  to  Section  403  or  otherwise;  (b)  to  redetermine  the 
contract  price  under  any  article  in  the  contract  providing 
therefor;  (c)  to  enter  into  supplemental  agreements  effect¬ 
ing  voluntary  reductions  in  the  contract  price  or  fixed-fee 
of  any  contract;  and  (d)  to  demand  cost  and  financial 
statements  pursuant  to  statutory  or  contract  provisions  to 
the  extent  necessary  to  carry  out  these  functions.  The 
contracting  officer  periodically  will  review  costs  and  profits 
under  contracts  subject  to  his  supervision  in  order  to  ob- 
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tain  reductions  in  the  contract  price  whenever  justified. 
The  provisions  of  (d)  above  relate  to  the  review  of  indi¬ 
vidual  contracts  and  contracting  officers  should  not  demand 
financial  statements  for  the  purpose  of  renegotiation  on 
the  overall  profit  basis. 

The  contract  price  as  renegotiated  or  redetermined  by 
the  contracting  officer  or  as  voluntarily  reduced  will  still 
be  subject  to  renegotiation  under  Section  403,  and  any  con¬ 
tract  article  pursuant  thereto,  to  eliminate  excessive  profits 
of  the  contractor.  The  supplemental  agreement  or  other 
instrument  effecting  the  adjustment  in  price  or  fixed-fee 
will  therefore  include  a  provision  substantially  as  follows : 

“The  adjustment  hereby  made  in  the  contract  price  is 
without  prejudice  to  the  determination  of  any  excessive 
profits  of  the  contractor  upon  subsequent  renegotiation  un¬ 
der  Section  403  of  the  Sixth  Supplemental  National  De¬ 
fense  Appropriation  Act,  1942,  or  any  contract  article  in¬ 
serted  pursuant  to  that  Act.” 

The  contracting  officer  will  promptly  report  each  such 
adjustment  to  the  chief  of  the  appropriate  Supply  Service 
or  the  Commanding  General,  Materiel  Command,  Army  Air 
Forces,  as  the  case  may  be,  for  transmittal  to  the  Director, 
Purchases  Division,  Services  of  Supply,  as  representative 
of  the  Under  Secretary  of  War. 

790  III.  Contractors  and  Subcontractors  Who  May  Be 
Required  to  Renegotiate 

The  form  of  the  renegotiation  clause  to  be  inserted  in 
each  contract  for  an  amount  in  excess  of  $100,000  made 
after  April  28,  1942,  in  accordance  with  subsection  (b)  of 
the  statute  requires  contractors  to  include  a  similar  renego¬ 
tiation  clause  in  only  those  subcontracts  which  are  made 
with  prime  contractors,  or  with  manufacturers  produc¬ 
ing  for  the  prime  contractor  the  same  completed  unit  cov¬ 
ered  by  the  prime  contract  (who  for  purposes  hereof  will 
be  included  in  the  term  “prime  contractor”),  in  other 
words,  the  so-called  first  tier  of  subcontracts,  and  defines 
the  term  “subcontract”  as  follows: 
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“The  term  *  subcontract ’  includes  any  purchase  order 
from,  or  any  agreement  with,  the  contractor  (i)  to  perform 
all  or  any  part  of  the  work  to  be  done  under  this  contract, 
or  to  make  or  furnish  all  or  any  part  of  any  articles  or 
structures  covered  by  this  contract,  (ii)  to  supply  any  serv¬ 
ices  required  directly  for  the  production  of  any  arti¬ 
cles  or  structures  covered  by  this  contract,  or  any  com¬ 
ponent  part  thereof,  not  including  services  for  the  gen¬ 
eral  operation  of  the  contractors  plant  or  business,  (iii)  to 
make  or  furnish  any  articles  destined  to  become  a  com¬ 
ponent  part  of  any  article  covered  by  this  contract,  or  (iv) 
to  make  or  furnish  any  articles  acquired  by  the  contractor 
primarily  for  the  performance  of  this  contract,  or  this  con¬ 
tract  and  any  other  contract  with  the  United  States.  The 
term  *  articles 9  includes  any  supplies,  materials,  machinery, 
equipment  or  other  personal  property/  ’ 

Pending  further  instructions  this  definition  of  subcontracts 
will  be  adopted  in  determining  what  subcontractors  may 
be  required  to  renegotiate  under  sub-section  (c)  of  the  stat¬ 
ute.  *  Accordingly  any  company  which  has  one  or  more 
prime  contracts  with  the  War  Department  or  which  has 
one  or  more  subcontracts  (as  so  defined)  with  a  prime  con¬ 
tractor  may  be  required  to  renegotiate.  Nevertheless  when 
it  appears  that  a  company  has  made  excessive  profits  on 
subcontracts  or  orders  from  others  than  prime  contractors 
for  products  or  materials  flowing  into  war  production  and 
the  company  refuses  to  renegotiate  them,  a  statement  of 
the  circumstances  will  be  forwarded  to  the  Board 
promptly. 

791.  IV.  Contracts  and  Subcontracts  Subject  to  Adjust¬ 
ment  as  a  Result  of  Renegotiation 
\  Subsection  (c)  of  the  statute,  providing  for  renegotiation 
of  the  contract  price  where  excessive  profits  have  been  real¬ 
ized  or  are  likely  to  be  realized,  is  applicable  to  all  con¬ 
tracts  and  subcontracts  (as  defined  above),  whether  made 
before  or  after  April  26, 1942  (provided  that  final  payment 
had  not  been  made  prior  to  that  date),  and  whether  or  not 
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they  contain  a  renegotiation  or  recapture  clause,  and  the 
terms  * * renegotiate’ ’  and  “renegotiation”  are  defined  in 
subsection  (a)  to  include  “the  refixing  by  the  Secretary  of 
the  Department  of  the  contract  price.” 

Subsection  (c)  of  the  statute  does  not  impose  a  minimum 
dollar  limitation  on  contracts  or  subcontracts  under  which 
the  contract  price  may  be  refixed,  corresponding  to  the 
$100,000  limitation  in  subsection  (b),  and  therefore  the 
contract  price  in  any  contract  or  subcontract  may  be  so 
refixed  irrespective  of  the  amount  of  the  contract  or  sub¬ 
contract. 

Under  subsection  (c)  of  the  statute,  contractors  and  sub¬ 
contractors  may  be  required  to  renegotiate  the  fees  in  cost- 
plus-a-fixed-fee  contracts  in  force  on  April  28, 1942,  and  as 
a  result  of  such  renegotiation  the  fees  may  be  refixed.  They 
will  also  be  required  to  renegotiate  the  fees  in  cost-plus-a- 
fixed-fee  contracts  made  after  that  date  in  those  cases 
where  the  contract  contains  a  provision  for  renegotiation 
of  the  fee.  For  instructions  relating  to  the  insertion  of  re¬ 
negotiation  clauses  in  cost-plus-a-fixed-fee  contracts  pur¬ 
suant  to  subsection  (b)  of  the  statute,  reference  is  made 
to  Circular  No.  23,  Headquarters,  Services  of  Supply,  re¬ 
ferred  to  above. 

V.  Renegotiation  Procedure 

The  procedure  in  renegotiation  will  conform  with  that 
prescribed  in  the  directives  supplemented  by  such  in- 
792  structions  as  may  be  issued  by  the  Under  Secretary 
of  War  from  time  to  time. 

Renegotiation  should  proceed  first  to  a  determination 
of  the  total  excessive  profits  from  war  production  during 
a  specified  period,  which  ordinarily  will  be  the  current  fiscal 
year  of  the  company.  It  is  necessary  to  distinguish  be¬ 
tween  a  period  already  past,  for  which  definite  figures  are 
available,  and  a  current  or  future  period  for  which  only 
estimates  are  available.  For  a  past  period,  such  as  a  prior 
fiscal  year  or  the  expired  part  of  the  current  fiscal  year, 
a  definite  amount  of  excessive  profits  can  be  determined. 


For  a  current  or  future  period,  such  as  the  current  fiscal 
year  or  the  unexpired  part  thereof,  the  estimated  amount 
of  excessive  profits  is  related  to  the  estimated  volume  of 
business.  The  full  dollar  amount  of  excessive  profits  de¬ 
termined  for  a  past  period  may  be  withheld  or  recovered 
by  the  Government,  but  the  dollar  amount  determined  for 
a  current  or  future  period  is  only  an  estimate,  unless  other¬ 
wise  agreed,  and  the  actual  dollar  amount  withheld  or 
recovered  may  turn  out  to  be  more  or  less  than  that  stated, 
i  The  total  war  production  for  the  period  should  be  segre¬ 
gated,  when  practicable,  between  (a)  the  prime  contracts, 
(b)  the  subcontracts  with  other  prime  contractors  and  (c) 
thie  rest  of  the  war  production.  When  this  is  not  prac¬ 
ticable,  for  accounting  or  other  reasons,  the  total  exces¬ 
sive  profits  agreed  upon  may  be  allocated  between  (a), 
(b)  and  (c)  above.  This  allocation  need  not  be  by  indi¬ 
vidual  contract  or  on  a  unit  cost  basis  and  can  Teadily 
be  worked  out  with  the  company  by  groups  of  contracts. 
Provision  must  be  made  for  withholding  or  recovery  by 
the  Government  of  excessive  profits  from  the  prime  con¬ 
tracts  and  the  subcontracts  with  prime  contractors,  but 
voluntary  arrangements  for  additional  price  reductions 
on  products  or  materials  flowing  into  war  production  are 
to  be  encouraged  and  obtained  wherever  possible. 
793  The  primary  purpose  of  the  renegotiation  is  to 
arrive  at  the  prices  which  would  have  been  agreed 
upon  when  the  contracts  were  made  if  the  facts  and  fac¬ 
tors  now  known  had  been  known  at  that  time.  Accord¬ 
ingly,  after  an  agreement  has  been  reached  with  a  con¬ 
tractor  or  subcontractor  as  to  the  aggregate  amount  of 
any  excessive  profits  realized,  or  likely  to  be  realized, 
from  its  prime  contracts  and  subcontracts  with  other  prime 
contractors,  those  excessive  profits  may  be  withheld  or 
recovered  by  the  Secretary  of  War,  the  Secretary  of  the 
Navy,  or  the  Chairman  of  the  Maritime  Commission  in 
various  ways,  among  which  are  the  following:  (1)  a  direct 
cash  refund  by  the  prime  contractor  to  the  Government, 
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in  which  event  his  contract  prices  would  not  be  adjusted; 
(2)  a  reduction  in  the  contract  prices  on  future  deliveries 
under  prime  contracts,  which  automatically  would  accrue 
to  the  benefit  of  the  Government;  (3)  a  direct  cash  refund 
by  the  subcontractors  to  the  Government;  and  (4)  a  reduc¬ 
tion  in  the  contract  prices  on  future  deliveries  under  sub¬ 
contracts,  with  a  provision  that  the  prime  contractors,  as 
a  condition  to  its  acceptance,  should  pass  on  an  equivalent 
benefit  to  the  Government  in  the  form  of  a  corresponding 
reduction  in  the  contract  prices  of  the  prime  contracts  or 
a  direct  cash  refund  to  the  Government.  These  methods 
may  also  be  used  in  combination  and  are  not  exclusive 
of  other  appropriate  and  effective  methods  applicable  to 
particular  situations.  When  the  procedure  under  (4) 
above  places  an  undue  burden  of  adjustment  on  the  prime 
contractor,  the  latter  can  arrange  with  the  Government  for 
a  periodic  method  of  accounting. 

Notwithstanding  the  foregoing,  when  substantially  all 
the  war  work  of  a  company,  such  as  those  engaged  in  con¬ 
struction,  is  covered  by  a  few  individual  contracts,  re¬ 
negotiation  may  be  conducted  on  the  individual  con- 
794  tract  basis,  subject  to  check  on  the  overall  profit 
basis,  with  the  approval  of  the  chief  of  the  appro¬ 
priate  Supply  Service  or  the  Commanding  General,  Ma¬ 
teriel  Command. 

Agreements  reached  by  the  Board  will  be  transmitted 
directly  to  the  Under  Secretary  of  War,  or  his  designated 
representative,  for  final  approval.  Agreements  reached 
by  the  Price  Adjustment  Sections  of  the  Services  of  Supply 
will  be  transmitted  in  the  first  instance  to  the  chief  of  the 
appropriate  Supply  Service.  Agreements  reached  by  the 
Price  Adjustment  Branch  of  the  Materiel  Command,  Army 
Air  Forces,  will  be  transmitted  in  the  first  instance  to  the 
Commanding  General,  Materiel  Command.  When  ap¬ 
proved  by  the  chief  of  the  Supply  Service  or  the  Com¬ 
manding  General,  Materiel  Command,  they  will  be  trans¬ 
mitted  to  the  Board  for  review,  except  in  cases  where  by 
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general  instructions  or  in  the  particular  instance,  the 
Supply  Services  or  the  Materiel  Command  may  be  author¬ 
ized  to  make  final  agreements. 

The  Director,  Purchases  Division,  Services  of  Supply 
(Colonel  A.  J.  Browning),  has  been  designated  by  the 
Under  Secretary  of  War  as  his  duly  authorized  representa¬ 
tive  for  the  foregoing  purposes. 

VI.  Elimination  of  Excessive  Profits 

In  the  present  emergency  the  existence  of  excessive 
profits  is  no  indication  that  a  company  has  taken  undue 
advantage  of  the  Government  or  that  the  contracting 
officers  have  failed  to  exercise  their  best  judgment  under 
all  the  circumstances  where  companies  have  been  asked 
to  produce  war  equipment  with  which  neither  they  nor 
others  have  had  any  previous  experience,  and  in  quantities 
far  beyond  anything  ever  before  contemplated.  Esti¬ 
mates  of  costs  have  necessarily  been  unreliable  and  when 
subjected  to  the  test  of  actual  production  have  often  proved 
to  be  substantially  higher  than  the  actual  costs.  Companies 
have  been  left  with  profits  which  they  neither  anticipated 
nor  wish  to  retain.  The  true  purpose  of  renegotia- 
795  tion  is  to  determine,  preferably  by  agreement,  the 
amount  of  these  profits  which  exceed  a  fair  margin 
under  all  the  circumstances,  and  these  circumstances  are 
bound  to  vary  in  individual  cases. 

The  purpose  of  renegotiation  is  to  eliminate  excessive 
profits  at  the  source  and  in  this  respect  it  is  distinguish¬ 
able  from  taxation  which  can  only  reach  excessive  profits 
long  after  they  have  accrued.  When  these  profits  have 
to  be  eliminated  or  returned  as  they  accrue  instead  of  a 
year  or  more  later  costs  will  be  substantially  reduced  for 
lower  prices  invariably  stimulate  efficiency  in  production 
and  any  reduction  in  contract  prices  will  leave  the  War 
and  Navy  Departments  and  the  Maritime  Commission  that 
much  more  money  available  to  meet  the  expenses  of  the 
war  without  asking  Congress  for  additional  appropria¬ 
tions. 
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The  ultimate  test  is  what  would  have  been  a  fair  profit 
before  federal  and  other  income  and  excess  profits  taxes. 
It  is  for  Congress,  through  the  Treasury,  to  determine  how 
much  of  that  profit  should  be  taxed.  Increases  or  pro¬ 
posed  increases  in  tax  rates,  while  a  factor  to  be  con¬ 
sidered,  should  not  affect  the  principles  of  renegotiation 
or  change  the  basic  consideration  from  what  would  be  a 
fair  profit  before  taxes  to  what  would  be  a  fair  profit  after 
taxes.  To  renegotiate  on  the  basis  of  allowing  a  company  a 
fair  profit  after  taxes  would  be  tantamount  to  returning  to 
the  company  part  of  what  Congress  has  decided  should  be 
its  contribution  to  the  war  effort.  The  effect  of  the  excess 
profits  tax  on  companies  which  are  financially  extended  and 
have  little  or  no  tax  base  is  frequently  so  severe,  however, 
that  strict  adherence  to  the  principle  of  considering  only 
profits  before  taxes  would  leave  practically  nothing  for  the 
company,  or  even  result  in  financial  embarrassment, 
796  and  under  those  circumstances  the  profit  after  taxes 
is  a  factor  which  may  be  taken  into  consideration  in 
order  not  to  impair  its  incentive  to  production. 

VII.  Determination  of  Excessive  Profits 

Renegotiation  in  most  instances  will  be  confined  to  the 
determination  of  excessive  profits,  past  and  prospective, 
for  the  fiscal  year  of  the  company  in  which  the  renegotia¬ 
tion  takes  place.  Companies  will  not  be  required  to  renego¬ 
tiate  for  any  fiscal  year  ending  on  or  before  December  31, 
1941,  except  with  the  approval  of  the  Board  on  each  occa¬ 
sion. 

The  Cost  Analysis  Sections  will  obtain,  from  other  Gov¬ 
ernment  agencies  and  by  use  of  statistical  services  or  per¬ 
sonal  inquiry  or  investigation,  the  basic  data  for  its  fact¬ 
finding  report  on  the  profits,  past  and  prospective,  as 
shown  by  the  records  and  estimates  of  the  company.  If 
questionnaires  are  used,  they  should  be  of  a  uniform  type 
to  be  developed  under  the  supervision  of  the  Board. 

The  Price  Adjustment  Sections  will  analyze  the  costs 
allocable  to  war  production  of  the  company,  with  a  view 
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to  excluding  improper  or  excessive  charges  including  ex¬ 
cessive  salaries,  bonuses  and  commissions;  unreasonable 
maintenance  and  depreciation  charges ;  improper  amortiza¬ 
tion  of  war  facilities  or  write-ups  of  property;  unreason¬ 
able  charges  for  research,  development  and  experimental 
work;  and  unallowable  advertising  expenses.  They  will 
consider  the  propriety  and  amount  of  the  reserves  and 
extraordinary  charges  to  income.  They  will  review  the 
estimates  of  prospective  sales  and  costs  in  the  light  of 
information  obtained  from  the  War  Department  and  based 
on  experience  with  other  companies. 

The  Price  Adjustment  Sections  will  be  guided  in  general 
by  the  following  principles  of  renegotiation  established  by 
the  War  Department  Price  Adjustment  Board: 

797  A  company  is  entitled  to  no  more  than  a  reason¬ 
able  war  time  margin  of  profit.  Ordinarily  this  is 
taken  as  the  ratio  of  profit  before  taxes  to  sales  or  to  costs 
or  to  net  worth  at  the  beginning  of  the  year.  Under  exist¬ 
ing  war  conditions  more  reliance  should  be  placed  on  the 
ratio  of  profit  to  sales  or  to  adjusted  costs,  and  the  ratio 
of  profit  to  net  worth  should  be  used  only  as  a  check.  In 
determining  what  percentage  would  be  fair,  consideration 
should  be  given  to  the  corresponding  profits  in  prewar 
years  for  the  particular  company  and  for  the  industry 
especially  in  cases  where  the  war  products  are  substan¬ 
tially  like  the  prewar  products,  but  it  cannot  be  assumed 
that  under  war  conditions  a  company  requires  as  great  a 
margin  of  profit  as  under  competitive  conditions  in  normal 
times;  to  the  corresponding  percentage  allowed  to  other 
companies  manufacturing  similar  war  products  or  oper¬ 
ating  under  similar  conditions  and  to  the  volume  of  sales, 
the  allowable  percentage  being  reduced  on  a  graduated 
scale  as  the  volume  increases.  Consideration  should  also 
be  given  to  the  ratio  of  labor  and  burden  (overhead)  to 
materials  included  in  the  adjusted  costs  since  a  company 
performing  its  own  contracts  requires  a  greater  margin  of 
protection  than  one  which  subcontracts  most  of  the  work. 
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and  a  company  engaged  in  a  complex  manufacturing  oper¬ 
ation  is  entitled  to  more  consideration  than  one  engaged 
in  a  comparatively  simple  manufacturing  operation.  Con¬ 
sideration  may  also  be  given  to  the  fact  that  a  company 
has  voluntarily  made  available  to  the  Government  its  pat¬ 
ent  rights  affecting  war  production. 

The  margin  of  profit  so  determined  should  be  adjusted, 
upward  or  downward,  to  reflect  consideration  of  so-called 
factors  of  performance  in  respect  of  which  the  operations 
of  the  company  compare  favorably  or  unfavorably  with 
those  of  other  companies  engaged  in  war  production. 
Among  these  factors  of  performance  are  the  follow¬ 
ing:  (1)  quality  of  production;  (2)  rate  of  delivery 
798  and  turnover;  (3)  inventive  contribution;  (4)  co¬ 
operation  with  other  manufacturers;  (5)  economy  in 
use  of  raw  materials;  and  (6)  efficiency  in  reducing  costs. 

The  margin  of  profit  so  determined  should  also  be  ad¬ 
justed  upward  to  reflect  consideration  of  risks  attributable 
to  war  production  which  a  company  with  fixed-price  con¬ 
tracts  must  assume.  Among  these  risks  are  the  follow¬ 
ing:  (1)  increases  in  cost  of  materials;  (2)  imminent  wage 
increases;  (3)  inexperience  in  new  types  of  production; 
(4)  complexity  of  manufacturing  technique;  and  (5)  delays 
from  inability  to  obtain  materials. 

In  the  case  of  a  company  with  substantial  capital  de¬ 
voted  to  war  production,  the  ratio  of  the  profit  so  deter¬ 
mined  to  net  worth  at  the  beginning  of  the  year  should 
then  be  used  as  a  check  to  determine  whether  the  company 
is  making  a  fair  return  on  its  investment.  Net  worth 
should  be  analyzed  to  determine  to  what  extent  it  includes 
accumulated  profits  from  war  business.  Furthermore,  it 
cannot  be  assumed  that  under  war  conditions  a  company 
is  entitled  to  as  great  a  return  as  under  competitive  condi¬ 
tions  in  normal  times. 

No  attempt  will  be  made  to  prescribe  or  even  recommend 
actual  percentages  or  ranges  of  percentages,  for  use  in 
determining  excessive  profits.  These  percentages  neces- 
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sarily  vary  under  all  the  circumstances  and  should  be  ar¬ 
rived  at  by  the  Price  Adjustment  Sections  in  discussions 
with  representatives  of  companies  engaged  in  the  particu¬ 
lar  business  under  consideration. 

VIII.  Agreements 

All  agreements  resulting  from  renegotiation  should  be  in 
writing  signed  in  behalf  of  the  company  by  the  owner,  a 
partner  or  an  authorized  officer  and,  in  the  case  of  a  cor¬ 
poration,  accompanied  by  an  attested  copy  of  the  authoriz¬ 
ing  resolution  of  the  board  of  directors.  They  will 
799  be  executed  in  behalf  of  the  Government  by  the 
Undersecretary  of  War,  or  his  duly  authorized  rep¬ 
resentative,  or  by  the  chief  of  the  appropriate  Supply  Serv¬ 
ice  or  the  Commanding  General,  Materiel  Command,  when 
so  authorized  by  general  instructions  or  in  the  particular 
instance. 

If  further  negotiations  are  contemplated  before  the  com¬ 
pany  receives  a  clearance  under  the  statute  for  the  period 
under  consideration,  the  agreement  will  not  be  final  but  in 
that  event  must  contain  a  provision  substantially  as  fol¬ 
lows: 

“This  agreement  is  not  final  and  is  made  without 
prejudice  to  the  determination  of  any  excessive  profits 
realized,  or  likely  to  be  realized,  by  the  undersigned  for 
the  fiscal  year  under  consideration  upon 

for  the  period  from  . to _ subsequent 

final  reengotiation  under  Section  403  of  the  Sixth  Supple¬ 
mental  National  Defense  Appropriation  Act,  1942,  or  any 
contract  article  inserted  pursuant  to  that  Act,  but  no 
amount  previously  paid  or  credited  to  or  withheld  by  the 
Government  as  a  result  of  any  renegotiation  shall  be  re¬ 
funded  as  a  result  of  any  subsequent  renegotiation.” 

On  the  other  hand,  if  the  company  is  to  have  a  clearance 
for  the  period  under  consideration,  it  must  execute  a  final 
agreement,  a  skeleton  form  of  which  is  attached  hereto  as 
“Exhibit  E”. 
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(1)  Prohibited  provisions 

For  administrative  reasons  agreements  should  not  con¬ 
tain  any  provision  which  would  have  the  effect  of  requiring 
the  Government  to  repay  all  or  any  part  of  any  payment 
previously  made  to  it  thereunder. 

Complicated  questions  of  taxation  arise  in  connection 
with  renegotiation,  particularly  where  the  agreement  pro¬ 
vides  for  a  cash  refund.  It  is  expected  that  as  a  result 
of  recent  conferences  the  Internal  Revenue  Bureau  will 
presently  issue  a  statement  of  its  policy  from  which  com¬ 
panies  and  their  counsel  will  be  able  to  satisfy  themselves 
as  to  the  general  principles  involved,  but  the  company 
should  take  up  detailed  questions  relating  to  any  particu¬ 
lar  return  or  to  any  unusual  situation  directly  with 
800  the  Bureau.  Conferences  with  representatives  of 
the  Bureau  can  be  arranged  through  the  Board  upon 
request.  The  Bureau  will  be  prepared  to  rule  promptly  on 
questions  presented  and  accordingly  no  agreement  should 
be  made  conditional  upon  the  determination  of  any  re¬ 
lated  tax  question. 

(2)  Interim  agreements 

Agreements  which  are  not  final  need  not  be  in  any  par¬ 
ticular  form,  a  covering  letter  signed  by  an  authorized 
officer  being  sufficient.  They  may  contain  provisions  of 
more  latitude  than  would  be  appropriate  from  an  adminis¬ 
trative  standpoint  in  a  final  agreement,  but  care  should 
be  taken  not  to  impose  an  unusual  or  unnecessary  burden 
on  contracting  and  accounting  officers.  An  effort  should 
be  made  to  see  that  the  Government  obtains  directly  or 
indirectly  the  benefit  of  any  price  reductions  provided  for, 
and  general  price  reductions  on  products  and  materials 
which  ultimately  flow  into  war  production  should  be  en¬ 
couraged  and  obtained  when  possible  even  though  the  bene¬ 
fit  to  the  Government  may  be  too  indirect  to  be  made  the 
subject  of  specific  provision. 

(3)  Final  agreements 

Final  agreements  must  be  related  to  the  statute  and  must 
follow  the  general  structure  of  “  Exhibit  E”.  For  that 
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purpose  schedules  should  be  attached  to  the  agreement 
containing  either  an  enumeration  or  a  general  description 
of  the  prime  contracts  and  the  subcontracts  with  other 
prime  contractors.  In  many  cases  an  enumeration  of  the 
subcontracts  will  be  impracticable,  but  by  arrangement 
with  the  company  and  known  subcontracts  can  be  gener¬ 
ally  described. 

A  dollar  amount  should  be  agreed  upon,  and  inserted 
in  the  agreement,  as  representing  the  aggregate  ex- 
801  cessive  profits  realized,  or  likely  to  be  realized,  by 
the  company  from  the  prime  contracts  and  subcon¬ 
tracts  described  in  the  schedules  for  the  fiscal  year  or  other 
period  under  consideration.  The  expression  4  4  or  likely  to 
be  realized’ ’  is  taken  from  the  statute  and  indicates  that 
the  aggregate  dollar  amount  is  based  on  estimates  for  such 
fiscal  year  or  other  period.  The  excessive  profits  ulti¬ 
mately  realized,  being  based  on  estimates,  may  turn  out 
to  be  more  or  less  than  the  dollar  amount  stated  and, 
accordingly,  unless  otherwise  agreed,  the  actual  dollar 
amount  stated  may  not  be  withheld  or  recovered. 

Although  such  agreements  are  final  in  the  sense  that 
no  further  or  subsequent  renegotiation  for  the  fiscal  year 
or  other  period  in  question  is  contemplated,  the  estimates 
on  which  they  are  based  should  be  set  forth  in  an  exhibit 
attached  thereto  and  will  be  subject  to  review  after  the 
close  of  such  fiscal  year  or  other  period  and  accordingly 
the  provision  to  that  effect  set  forth  in  “Exhibit  E”  is  a 
uniform  provision  and  may  not  be  changed  in  any  respect. 
The  uncertainty  of  estimates  requires  that  the  right  be 
reserved  to  review  findings  when  final  figures  of  the  fiscal 
year  or  other  period  become  available,  but  it  will  be  the 
policy  of  the  Secretary  of  War  to  allow  original  agree¬ 
ments  to  stand  unless  the  actual  figures  with  respect  to 
such  factors  as  costs,  volume  of  production  or  nature  of 
products  prove  to  be  materially  at  variance  with  the  esti¬ 
mates  upon  which  the  settlements  were  based.  In  the  final 
review,  if  it  is  shown  that  increased  profits  have  resulted 
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from  extra  effort  on  the  part  of  the  company  to  reduce 
costs,  the  company  will  be  given  the  benefit  of  this  factor. 

The  last  paragraph  of  “Exhibit  E”  must  be  included  and 
may  not  be  changed  in  any  respect. 

(4)  Illustrative  provisions 

The  provisions  of  “Exhibit  E”  relating  to  refunds  and 
price  reductions  may  be  varied  to  give  effect  to  the 
802  particular  refunds  and  price  reductions  negotiated, 
but  so  far  as  possible  the  framework  of  these  pro¬ 
visions  as  they  appear  should  be  followed.  The  terms  and 
conditions  upon  which  much  refunds  or  price  reductions 
may  be  negotiated  cannot  be  prescribed  because  of  the 
impossibility  of  anticipating  particular  situations  which 
may  have  to  be  provided  for,  but  simplicity  is  essential  and 
so  far  as  possible  conditions  which  are  dependent  upon  fu¬ 
ture  circumstances  involving  complicated  accounting,  ad¬ 
ministrative  difficulties  or  controversial  questions  should 
be  avoided.  Whatever  these  terms  and  conditions  may  be, 
they  should  be  set  forth  specifically  in  an  exhibit  attached 
to  the  agreement. 

Without  intending  to  restrict  or  encourage  the  use  of  any 
particular  type  of  provision  and  merely  as  an  illustration, 
the  following  description  of  certain  types  of  provisions 
which  have  already  been  used  by  the  Board  in  renegotiation 
is  submitted : 

In  renegotiation  for  a  prior  fiscal  year,  such  as  1941,  the 
return  of  excessive  profits  will  ordinarily  take  the  form  of 
a  refund.  Since  the  agreement  and  refund  will  be  made 
after  the  close  of  such  fiscal  year  the  Internal  Revenue 
Bureau  will  not  adjust  the  tax  liability  to  reflect  the  result 
of  the  renegotiation  and  therefore  that  part  of  the  tax  lia¬ 
bility,  settled  or  admitted,  which  represents  a  tax  on  the 
excessive  profits  agreed  upon  must  be  taken  into  considera¬ 
tion  in  the  renegotiation.  It  is  expected  that  upon  request 
the  Internal  Revenue  Bureau  will  furnish  a  statement  of 
this  amount  and  enter  into  an  appropriate  closing  agree¬ 
ment.  The  agreement  should  contain  a  provision  whereby 
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the  company  waives  any  claim  for  redetermination,  abate¬ 
ment  or  refund  of  the  tax  by  reason  of  the  renegotiation. 

In  renegotiation  for  a  current  fiscal  year,  such  as  1942, 
the  return  of  excessive  profits  may  be  accomplished 
803  by  a  price  reduction  as  well  as  by  a  refund.  The 
agreement  will  determine  the  excessive  profits  real¬ 
ized,  or  likely  to  be  realized,  by  the  company  during  such 
fiscal  year  from  prime  contracts  and  subcontracts  with 
prime  contractors  in  force  at  the  time  of  the  renegotiation 
or  completed  prior  thereto,  based  on  the  estimates  attached 
thereto.  The  withholding  or  recovery  of  those  estimated 
excessive  profits  may  be  accomplished  by  various  forms  of 
price  reduction  or  refund.  Among  those,  for  example,  are 
the  following:  (a)  the  company  will  make  an  actual  reduc¬ 
tion  effective  as  of  a  particular  date  in  the  actual  price  to 
be  charged  for  certain  products  or  materials;  or  (b)  instead 
of  making  an  actual  price  reduction,  the  company  will  make 
a  cash  refund  to  the  Government  monthly,  quarterly  or 
semi-annually  in  an  amount  equal  to  a  specified  percentage 
of  its  actual  net  sales  of  certain  products  or  materials  or 
perhaps  of  all  products  or  materials  during  the  period  with 
a  credit  for  any  price  reductions  ordered  by  the  Office  of 
Price  Administration  or  other  government  agencies;  or  (c)  c '/ 
the  company  will  set  aside  on  its  books  a  reserve  in  the 
amount  agreed  upon  against  which  it  may  make  certain 
charges  for  prescribed  items  such  as  reduction  in  volume  of 
net  sales  below  the  estimated  amount,  uncompensated  costs 
from  shutdowns  due  to  shortages  of  materials  or  imminent 
labor  difficulties,  price  reductions  ordered  by  the  Office  of 
Price  Administration  or  other  government  agencies,  in¬ 
creases  in  the  price  of  raw  materials  and  other  anticipated 
situations  and  at  the  end  of  the  year  it  will  pay  or  credit 
to  the  Government  the  balance  of  the  reserve;  or  (d)  the 
company  will  make  reductions  in  the  price  of  various  prod¬ 
ucts  or  materials  for  the  balance  of  the  current  fiscal  year, 
in  amounts  which  may  vary  from  time  to  time  in  its  discre¬ 
tion,  and  at  the  end  of  the  year  it  will  pay  or  credit  to  the 
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Government  an  amount  equal  to  the  excess  of  its 
804  profit  before  taxes  over  a  certain  percentage  of  its 
actual  net  sales  during  that  period,  which  percentage 
should  be  limited  to  a  specified  dollar  amount.  Provisions 
of  the  type  in  (c)  and  (d)  above  should  be  resorted  to  only 
when  special  circumstances  make  the  use  of  the  type  in  (a) 
or  (b)  impracticable.  Tax  questions  arising  out  of  these 
provisions,  when  not  covered  by  the  statement  of  policy  to 
be  issued  by  the  Internal  Revenue  Bureau,  should  be  taken 
up  with  the  Bureau  by  representatives  of  the  company,  and 
conferences  to  this  end  can  be  arranged  through  the  Board 
upon  request. 

IX.  Review 

Four  original  counterparts  of  each  agreement,  interim 
or  final,  each  final  agreement  being  executed  in  behalf  of 
the  company  in  the  manner  prescribed  above,  will  be  trans¬ 
mitted  by  the  Price  Adjustment  Sections  of  the  Supply 
Services  to  the  chief  of  the  appropriate  Service  or  by  the 
Price  Adjustment  Branch  of  the  Materiel  Command,  Army 
Air  Forces,  to  the  Special  Assistant  to  the  Chief  of  Staff 
and  will  be  accompanied  by  the  following  documents: 

A  signed  original  and  three  copies  of  a  summary  analy¬ 
sis  along  the  lines  indicated  in  PAB  Form  No.  10-E. 

A  memorandum  showing  the  allocation  of  the  refunds 
and  price  reductions  provided  for  in  the  agreement  between 
the  War  Department,  the  Navy  Department  and  the  Mari¬ 
time  Commission,  and  their  subordinate  Services,  proposed 
by  the  company  and  recommended  by  the  Section  or 
Branch. 

If  the  chief  of  the  appropriate  Supply  Service  or  the 
Commanding  General,  Materiel  Command,  approves  the 
settlement  covered  by  the  agreement,  it  will  be  transmitted 
to  the  War  Department  Price  Adjustment  Board  for  re¬ 
view  unless  the  Under  Secretary  of  War,  by  general  in¬ 
structions  or  in  the  particular  instance,  has  directed  that 
such  approval  shall  be  final. 
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X.  Audits  and  Financial  Information 
Subsections  (d)  and  (e)  of  Section  403  provide  as  fol¬ 
lows: 

805  (d)  In  renegotiating  a  contract  price  or  deter¬ 

mining  excessive  profits  for  the  purposes  of  this  sec¬ 
tion,  the  Secretaries  of  the  respective  Departments  shall 
not  make  any  allowance  for  any  salaries,  bonuses,  or  other 
compensation  paid  by  a  contractor  to  its  officers  or  em¬ 
ployees  in  excess  of  a  reasonable  amount,  nor  shall  they 
make  allowance  for  any  excessive  reserves  set  up  by  the 
contractor  or  for  any  costs  incurred  by  the  contractor 
which  are  excessive  and  unreasonable.  For  the  purpose  of 
ascertaining  whether  such  unreasonable  compensation  has 
been  or  is  being  paid,  or  whether  such  excessive  reserves 
have  been  or  are  being  set  up,  or  whether  any  excessive 
and  unreasonable  costs  have  been  or  are  being  incurred, 
each  such  Secretary  shall  have  the  same  powers  with  re¬ 
spect  to  any  such  contractor  that  an  agency  designated  by 
the  President  to  exercise  the  powers  conferred  by  Title 
XIII  of  the  Second  War  Powers  Act,  1942,  has  with  respect 
to  any  contractor  to  whom  such  title  is  applicable.  In  the 
interest  of  economy  and  the  avoidance  of  duplication  of 
inspection  and  audit,  the  services  of  the  Bureau  of  Internal 
Revenue  shall,  upon  request  of  each  such  Secretary  and 
the  approval  of  the  Secretary  of  the  Treasury,  be  made 
available  to  the  extent  determined  by  the  Secretary  of  the 
Treasury  for  the  purpose  of  making  examinations  and  de¬ 
terminations  with  respect  to  profits  under  this  section. 

(e)  In  addition  to  the  powers  conferred  by  existing  law, 
the  Secretary  of  each  Department  shall  have  the  right  to 
demand  of  any  contractor  who  holds  contracts  with  respect 
to  which  the  provisions  of  this  section  are  applicable  in  an 
aggregate  amount  in  excess  of  $100,000,  statements  of  ac¬ 
tual  costs  of  production  and  such  other  financial  state¬ 
ments,  at  such  times  and  in  such  form  and  detail,  as  such 
Secretary  may  require.  Any  person  who  willfully  fails  or 
refuses  to  furnish  any  statement  required  of  him  under 
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this  subsection,  or  who  knowingly  furnishes  any  such  state¬ 
ment  containing  information  which  is  false  or  misleading 
in  any  material  respect,  shall,  upon  conviction  thereof,  be 
punished  by  a  fine  of  not  more  than  $10,000  or  imprison¬ 
ment  for  not  more  than  two  years,  or  both.  The  powers 
conferred  by  this  subsection  shall  be  exercised  in  the  case 
of  any  contractor  by  the  Secretary  of  the  Department  hold¬ 
ing  the  largest  amount  of  such  contracts  with  such  con¬ 
tractor,  or  by  such  Secretary  as  may  be  mutually  agreed 
to  by  the  Secretaries  concerned. 

Subsection  (a)  provides  that  for  the  purposes  of  subsec¬ 
tions  (d)  and  (e)  the  term  “contract”  includes  a  subcon¬ 
tract  and  the  term  “contractor”  includes  a  subcontractor. 

Pursuant  to  Executive  Order  9127,  issued  on  April  10, 
1942,  the  President  designated  certain  governmental  agen¬ 
cies,  including  the  War  Department,  as  the  governmental 
agencies  authorized  to  inspect  the  plant  and  audit  the  books 
and  records,  as  provided  in  Title  XIII  of  the  Second 
806  War  Powers  Act,  1942,  and  authorized  the  War  Pro¬ 
duction  Board  to  issue  rules  and  regulations  and 
establish  policies  to  coordinate  and  govern  these  agencies 
in  exercise  of  the  functions  vested  in  them  by  that  order. 
Accordingly  no  inspection  or  audit  under  subsection  (d) 
should  be  made  or  authorized  except  through  the  Cost 
Analysis  Section  of  the  Supply  Service  or  of  the  Materiel 
i  Command  in  charge  of  the  renegotiation,  which  will  first 
advise  the  Cost  Analysis  Section  of  the  War  Production 
Board  in  the  manner  proscribed  by  the  Fiscal  Division. 
All  formal  demands  for  inspection  or  audit  under  subsec¬ 
tion  (d)  or  for  financial  statements  under  subsection  (e) 
must  first  be  authorized  by  the  chief  of  the  Supply  Service 
or  the  Commanding  General,  Materiel  Command,  in  charge 
of  the  renegotiation  who  will  obtain  any  necessary  ap¬ 
proval  by  the  Under  Secretary  of  War,  or  his  designated 
representative. 

MAURICE  H.  KARKER, 

1  Chairman, 

War  Department  Price  Adjustment  Board. 
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Recommended  for  approval: 

ALBERT  J.  BROWNING, 

Colonel,  A.  U.  S. 

Approved : 

ROBERT  P.  PATTERSON, 

Under  Secretary  of  War. 

807  EXHIBIT  “A” 

Sec.  403  of  Title  IV  of  the  “Sixth  Supplemental  Na¬ 
tional  Defense  Appropriation  Act,  1942”,  approved, 
April  28,  1942. 

Sec.  403.  (a)  For  the  purposes  of  this  section,  the  term 
“Department”  means  the  War  Department,  the  Navy  De¬ 
partment,  and  the  Maritime  Commission,  respectively;  in 
the  case  of  the  Maritime  Commission,  the  term  “Secre¬ 
tary”  means  the  Chairman  of  such  Commission;  and  the 
terms  “renegotiate”  and  “renegotiation”  include  the  refix¬ 
ing  by  the  Secretary’  of  the  Department  of  the  contract 
price.  For  the  purposes  of  subsections  (d)  and  (e)  of  this 
section,  the  term  “contract”  includes  a  subcontract  and 
the  term  “contractor”  includes  a  subcontractor. 

!  (b)  The  Secretary"  of  each  Department  is  authorized 

and  directed  to  insert  in  anv  contract  for  an  amount  in  ex- 
cess  of  $100,000  hereafter  made  by  such  Department  (1) 
a  provision  for  the  renegotiation  of  the  contract  price  at  a 
period  or  periods  when,  in  the  judgment  of  the  Secretary, 
the  profits  can  be  determined  with  reasonable  certainty; 
(2)  a  provision  for  the  retention  by  the  United  States  or 
the  repayment  to  the  United  States  of  (A)  any  amount  of 
the  contract  price  which  is  found  as  a  result  of  such  rene¬ 
gotiation  to  represent  excessive  profits  and  (B)  an  amount 
of  the  contract  price  equal  to  the  amount  of  the  reduction 
in  the  contract  price  of  any  subcontract  under  such  contract 
pursuant  to  the  renegotiation  of  such  subcontract  as  pro¬ 
vided  in  clause  (3)  of  this  subsection;  and  (3)  a  provision 
requiring  the  contractor  to  insert  in  each  subcontract  for 
an  amount  in  excess  of  $100,000  made  by  him  under  such 
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contract  (A)  a  provision  for  the  renegotiation  by  such  Sec¬ 
retary  and  the  subcontractor  of  the  contract  price  of  the 
subcontract  at  a  period  or  periods  when,  in  the  judgment 
of  the  Secretary,  the  profits  can  be  determined  with  rea¬ 
sonable  certainty,  (B)  a  provision  for  the  retention  by  the 
United  States  or  the  repayment  to  the  United  States  of  any 
amount  of  the  contract  price  of  the  subcontract  which  is 
found  as  a  result  of  such  renegotiation,  to  represent  exces¬ 
sive  profits,  and  (C)  a  provision  for  relieving  the  contrac¬ 
tor  from  any  liability  to  the  subcontractor  on  account  of 
any  amount  so  retained  by  or  repaid  to  the  United  States. 

(c)  The  Secretary  of  each  Department  is  authorized 
and  directed,  whenever  in  his  opinion  excessive  profits 
have  been  realized,  or  are  likely  to  be  realized,  from  any 
contract  with  such  Department  or  from  any  subcontract 
thereunder,  (1)  to  require  the  contractor  or  subcontractor 
to  renegotiate  the  contract  price,  (2)  to  withhold  from  the 
contractor  or  subcontractor  any  amount  of  the  contract 
price  which  is  found  as  a  result  of  such  renegotiation  to 
represent  excessive  profits,  and  (3)  in  case  any  amount  of 
the  contract  price  found  as  a  result  of  such  renegotiation 
to  represent  excessive  profits  shall  have  been  paid  to  the 
contractor  or  subcontractor,  to  recover  such  amount  from 
such  contractor  or  subcontractor.  Such  contractor  or  sub¬ 
contractor  shall  be  deemed  to  be  indebted  to  the  United 
States  for  any  amount  which  such  Secretary  is  authorized 
to  recover  from  such  contractor  or  subcontractor  under 
this  subsection,  and  such  Secretary  may  bring  actions  in 
the  appropriate  courts  of  the  United  States  to  recover  such 
amount  on  behalf  of  the  United  States.  All  amounts  re¬ 
covered  under  this  subsection  shall  be  covered  into  the 
Treasury  as  miscellaneous  receipts.  This  subsection  shall 
be  applicable  to  all  contracts  and  subcontracts  hereafter 
made  and  to  all  contracts  and  subcontracts  heretofore 
810  made,  whether  or  not  such  contracts  or  subcontracts 
contain  a  renegotiation  or  recapture  clause,  provided 
that  final  payment  pursuant  to  such  contract  or  subcontract 
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has  not  been  made  prior  to  the  date  of  enactment  of  this 
Act. 

I  (d)  In  renegotiating  a  contract  price  or  determining 
excessive  profits  for  the  purposes  of  this  section,  the  Sec¬ 
retaries  of  the  respective  Departments  shall  not  make  any 
allowance  for  any  salaries,  bonuses,  or  other  compensation 
paid  by  a  contractor  to  its  officers  or  employees  in  excess 
of  a  reasonable  amount,  nor  shall  they  make  allowance  for 
any  excessive  reserves  set  up  by  the  contractor  or  for  any 
costs  incurred  by  the  contractor  which  are  excessive  and 
unreasonable.  For  the  purpose  of  ascertaining  whether 
such  unreasonable  compensation  has  been  or  is  being  paid, 
or  whether  such  excessive  reserves  have  been  or  are  being 
set  up,  or  whether  any  excessive  and  unreasonable  costs 
have  been  or  are  being  incurred,  each  such  Secretary  shall 
have  the  same  powers  with  respect  to  any  such  contractor 
that  any  agency  designated  by  the  President  to  exercise  the 
powers  conferred  by  Title  XIII  of  the  Second  War  Powers 
Act,  1942,  has  with  respect  to  any  contractor  to  whom  such 
title  is  applicable.  In  the  interest  of  economy  and  the 
avoidance  of  duplication  of  inspection  and  audit,  the  serv¬ 
ices  of  the  Bureau  of  Internal  Revenue  shall,  upon  request 
of  each  such  Secretary  and  the  approval  of  the  Secretary 
of  the  Treasury,  be  made  available  to  the  extent  determined 
by  the  Secretary  of  the  Treasury  for  the  purposes  of  mak¬ 
ing  examinations  and  determinations  with  respect  to  profits 
under  this  section. 

(e)  In  addition  to  the  powers  conferred  by  existing  law, 
the  Secretary  of  each  Department  shall  have  the  right  to 
demand  of  any  contractor  who  holds  contracts  with  respect 
to  which  the  provisions  of  this  section  are  applicable  in  an 
aggregate  amount  in  excess  of  $100,000,  statements  of  ac¬ 
tual  costs  of  production  and  such  other  financial  state¬ 
ments,  at  such  times  and  in  such  form  and  detail,  as  such 
Secretary  may  require.  Any  person  who  willfully  fails  or 
refuses  to  furnish  any  statement  required  of  him  under 
this  subsection,  or  who  knowingly  furnishes  any  such  state- 
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ment  containing  information  which  is  false  or  misleading 
in  any  material  respect,  shall  upon  conviction  thereof,  be 
punished  by  a  fine  of  not  more  than  $10,000  or  imprison¬ 
ment  for  not  more  than  two  years,  or  both.  The  powers 
conferred  by  this  subsection  shall  be  exercised  in  the  case 
of  any  contractor  by  the  Secretary  of  the  Department  hold¬ 
ing  the  largest  amount  of  such  contracts  with  such  con¬ 
tractor,  or  by  such  Secretary  as  may  be  mutually  agreed 
to  by  the  Secretaries  concerned. 

(f)  The  authority  and  discretion  herein  conferred  upon 
the  Secretary  of  each  Department,  in  accordance  with  reg¬ 
ulations  prescribed  by  the  President  for  the  protection  of 
the  interests  of  the  Government,  may  be  delegated,  in  whole 
or  in  part,  by  him  to  such  individuals  or  agencies  in  such 
Department  as  he  may  designate,  and  he  may  authorize 
such  individuals  or  agencies  to  make  further  delegations  of 
such  authority  and  discretion. 

(g)  If  any  provision  of  this  section  or  the  application 
thereof  to  any  person  or  circumstance  is  held  invalid,  the 
remainder  of  the  section  and  the  application  of  such  provi¬ 
sion  to  other  persons  or  circumstances  shall  not  be  affected 
thereby. 

(h)  This  section  shall  remain  in  force  during  the  con- 
tiuance  of  the  prescent  war  and  for  three  years  after  the 
termination  of  the  war,  but  no  court  proceedings  brought 
under  this  section  shall  abate  by  reason  of  the  termination 

of  the  provisions  of  this  section. 

809  EXHIBIT  “B” 

June  30,  1942 

MEMORANDUM  FOR  Commanding  General,  Services  of 

Supply, 

Commanding  General,  Materiel 
Command,  Army  Air  Forces 

Subject:  War  Department  Price  Adjustment  Board. 

1.  The  Price  Adjustment  Board  created  by  memoran¬ 
dum  of  April  25,  1942,  is  hereby  redesignated  as  the  War 
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Department  Price  Adjustment  Board.  It  will  serve  as  the 
coordinating  agency  of  the  War  Department  to  determine 
and  eliminate  by  renegotiation  excessive  profits  from  War 
Department  contracts,  and  subcontracts  thereunder,  sub¬ 
ject  to  approval  by  the  Under  Secretary  of  War  or  his  des¬ 
ignated  representative. 

2.  The  functions  of  the  Board  will  be : 

(a)  To  establish  policies,  principles  and  procedures  to 
be  followed  in  renegotiation. 

(b)  To  assist  the  Services  of  Supply  and  the  Materiel 
Command,  Army  Air  Forces,  in  the  selection  and  training 
of  personnel. 

(c)  To  assign  companies  to  the  Services  of  Supply  and 
the  Materiel  Command,  Army  Air  Forces,  for  renegotia¬ 
tion  and  to  coordinate  all  renegotiation  functions  and  activ¬ 
ities. 

i  (d)  To  review  renegotiations  and  settlements  recom¬ 
mended  by  the  Services  of  Supply  and  the  Materiel  Com¬ 
mand,  Army  Air  Forces. 

i  (e)  To  conduct  renegotiation  with  any  company,  when¬ 
ever,  because  of  the  size  of  the  company,  the  dollar  volume 
of  the  contracts  involved,  the  number  of  contracting  serv¬ 
ices  interested,  new  questions  presented,  or  for  any  other 
reason,  it  appears  that  renegotiation  by  the  Services  of 
Supply  or  the  Materiel  Command  is  impracticable. 
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EXHIBIT  B 


6-30-42 

Memo  for  the  Commanding  Generals, 

S.  0.  S.,  &  Materiel  Command,  AAF 
(f)  To  develop  and  recommend  for  approval  such  other 
policies  and  procedures  as  it  may  deem  advisable  in  per¬ 
forming  its  functions  and  accomplishing  its  purposes. 

3.  The  members  of  the  Board  will  be  appointed  by  the 
Under  Secretary  of  War  on  the  recommendation  of  the 
Commanding  General,  Services  of  Supply,  and  the  Com¬ 
manding  General,  Materiel  Command,  Army  Air  Forces. 
One  member  will  be  selected  with  the  approval  of  the  Chair- 
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man  of  the  War  Production  Board  as  his  representative. 
The  present  membership  of  the  Board  shall  continue  dur¬ 
ing  the  pleasure  of  the  Under  Secretary  of  War. 

4.  The  Board  is  instructed  wherever  appropriate  to 
function  jointly  with  representatives  or  agencies  of  the 
Navy  Department,  Maritime  Commission,  and  other  De¬ 
partments  or  agencies  of  the  Government. 

5.  The  Board  will  receive  from  the  Cost  Analysis  Sec¬ 
tion  of  the  War  Production  Board,  the  Cost  Analysis  Sec¬ 
tion  of  the  Fiscal  Division  of  the  Services  of  Supply,  the 
Supply  Services,  the  Army  Air  Forces,  and  from  any 
other  source,  information  with  respect  to  contractors  and 
subcontractors  who  are  thought  to  have  excessive  costs, 
to  be  making  excessive  profits,  or  to  be  paying  excessive 
salaries  or  bonuses. 

6.  (a)  The  Cost  Analysis  Section  of  the  Fiscal  Divi¬ 
sion  of  the  Services  of  Supply  shall  upon  request  of  the 
Board  make  such  audits  and  analyses  as  may  be  desig¬ 
nated  bv  the  Board  and  shall  secure  for  the  Board  from 

* 

the  Treasury  Department,  the  Securities  and  Exchange 
Commission,  the  Federal  Trade  Commission,  and  from  any 
other  Department  or  agency  of  the  Government,  or  from 
the  contractor  involved,  such  additional  information  as  the 
Board  may  request  in  order  to  expedite  and  assist  it  in  the 
performance  of  its  functions. 

(b)  All  Divisions  and  personnel  of  the  Services  of  Sup¬ 
ply  and  the  Materiel  Command,  Army  Air  Forces,  shall 
furnish  such  information  and  assistance  to  the  Board  as  it 
may  request  or  as  may  appear  desirable  to  aid  it  in  the 
performance  of  its  functions. 

7.  The  Board  is  authorized  to  delegate  to  any  one  or 
more  of  its  members  the  power  to  initiate  investigations 
and  request  information  and  assistance  on  behalf  of  the 
Board  and  to  represent  the  Board  in  renegotiations  with 

contractors  and  subcontractors. 
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e: 


BIT  B 


June  30,  1942 


Memo  for  Commanding  Generals, 

S.  0.  S.  &  Materiel  Command,  AAF 

8.  In  conducting  renegotiations  the  Board  shall  take 
into  consideration  the  financial  position  and  overall  profits, 
past  and  prospective,  of  a  contractor  or  subcontractor  with 
a  view  to  determining  or  agreeing  upon  the  amount  of  any 
excessive  profits  realized,  or  likely  to  be  realized,  from  its 
war  contracts  taken  as  a  whole,  subject  to  such  instructions 
as  the  Under  Secretary  of  War  may  issue  from  time  to 
time. 

9.  All  agreements  reached  as  a  result  of  such  renego¬ 
tiations  shall  be  made  expressly  subject  to  approval  by  the 
Under  Secretary  of  War,  or  his  duly  authorized  represen¬ 
tative,  and  shall  be  in  such  form  and  accompanied  by  such 
supporting  reports  and  documents  as  he  may  prescribe 
from  time  to  time. 

10.  The  manner  in  which  agreements  shall  be  carried 
out,  whether  by  a  reduction  of  contract  prices,  refunds  or 
otherwise,  shall  be  determined  by  the  Under  Secretary  of 
War,  or  his  designated  representative.  Agreement  shall 
be  reached  with  the  Navy  Department  and  the  Maritime 
Commission  as  to  any  part  of  the  agreement  affecting  con¬ 
tracts  with  them. 

i  11.  The  Commanding  General,  Services  of  Supply,  and 
the  Commanding  General,  Materiel  Command,  Army  Air 
Forces,  are  authorized  and  directed  to  create,  with  the  ad¬ 
vice  of  the  War  Department  Price  Adjustment  Board, 
Price  Adjustment  Sections  to  conduct  renegotiations  with 
such  companies  as  may  be  assigned  to  them  by  the  War 
Department  Price  Adjustment  Board,  subject  to  review  by 
the  Board  and  approval  by  the  Under  Secretary  of  War  or 
his  designated  representative,  except  in  cases  where  by 
general  instructions  or  in  the  particular  instance,  the  Un¬ 
der  Secretary  or  such  representative  may  authorize  them 
to  make  final  agreements. 
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12.  The  Commanding  General,  Services  of  Supply,  and 
the  Commanding  General,  Materiel  Command,  Army  Air 
Forces,  are  authorized  and  directed  to  establish  within 
their  command  such  Cost  Analysis  Sections  as  shall  be 
necessary  to  act  as  fact-finding  units  with  respect  to  cost 
and  profits  on  War  Department  contracts,  and  subcontracts 
thereunder,  for  the  foregoing  Price  Adjustment  Sections. 

13.  The  Chief,  Purchases  Branch,  Procurement  and 
Distribution  Division,  Services  of  Supply,  is  hereby 

812  designated  as  the  duly  authorized  representative  of 
the  Under  Secretary  of  War  for  the  purposes  speci¬ 
fied  herein. 

14.  The  Board  will  be  assigned  to  the  Services  of  Sup¬ 
ply  for  administrative  purposes. 

15.  The  provisions  of  memorandum  of  April  25,  1942, 
are  modified  accordingly. 

(Signed)  ROBERT  P.  PATTERSON 

Robert  P.  Patterson, 

Under  Secretary  of  War. 

813  (EXHIBIT  “C”) 

WAR  DEPARTMENT 

Headquarters,  Services  of  Supply 
Washington,  D.  C. 

SPPDP  020  (  7-3-42)  July  3, 1942. 

MEMORANDUM  FOR  Directors  and  Chiefs  of  Staff  Di¬ 
visions,  this  Headquarters,  Chiefs  of  Supply  and  Ad¬ 
ministrative  Services,  Services  of  Supply,  and  Com¬ 
manding  Generals,  all  Corps  Areas. 

Subject:  Price  Adjustment  Sections. 

1.  The  chief  of  each  Supply  Service  is  authorized  and 
directed  to  create,  with  the  advice  of  the  War  Department 
Price  Adjustment  Board,  such  Price  Adjustment  Sections 
as  may  be  necessary,  to  renegotiate  contracts  with  such 
contractors  and  subcontractors  as  may  be  assigned  to  his 
Service  by  the  War  Department  Price  Adjustment  Board. 

2.  The  chief  of  each  Supply  Service  is  authorized  and 
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directed  to  establish  in  the  Fiscal  Division  of  such  Service 
a  Cost  Analysis  Section,  the  function  of  which  shall  be  to 
act  as  a  fact-finding  unit  with  respect  to  costs  and  profits 
on  War  Department  contracts  and  subcontracts  thereun¬ 
der.  Pursuant  to  Paragraph  9  g  (o)  of  the  initial  direc¬ 
tive  for  the  organization  of  the  Services  of  Supply,  dated 
March  9, 1942,  the  Fiscal  Division,  Headquarters,  Services 
of  Supply,  shall  prescribe,  supervise  and  coordinate  all 
cost  analysis  methods  and  procedures  within  the  Supply 
Services. 

3.  All  renegotiations  by  any  Price  Adjustment  Section 
shall  take  into  consideration  the  financial  position  and 
overall  profits,  past  and  prospective,  of  the  contractor  or 
subcontractor  with  a  view  to  determining  by  agreement  the 
amount  of  any  excessive  profits  realized,  or  likely  to  be 
realized,  from  its  war  contracts  taken  as  a  whole,  subject 
to  such  instructions  as  the  Chief,  Purchases  Branch,  Pro¬ 
curement  and  Distribution  Division,  Services  of  Supply, 
may  issue  from  time  to  time. 

4.  All  agreements  reached  as  a  result  of  such  renego¬ 
tiation  shall  be  made  expressly  subject  to  approval  by  the 
Under  Secretary  of  War,  or  his  duly  authorized  represen¬ 
tative,  and  shall  be  in  such  form  and  accompanied  by  such 
supporting  reports  and  documents  as  may  be  pro¬ 
scribed. 

814  5.  Agreements  reached  by  the  Price  Adjustment 

Sections  shall  be  transmitted  to  the  chief  of  the  ap¬ 
propriate  Supply  Service  and,  when  approved  by  such 
chief,  shall  be  transmitted  to  the  War  Department  Price 
Adjustment  Board  for  review  by  the  Board  and  final  ap¬ 
proval  by  proper  authority,  except  in  cases  where,  by  gen¬ 
eral  instructions  or  in  the  particular  instance,  the  chiefs 
of  the  Supply  Services  are  authorized  to  make  final  agree¬ 
ments. 

6.  The  manner  in  which  agreements  shall  be  carried  out, 
whether  by  a  reduction  of  contract  prices,  refunds  or  other¬ 
wise,  shall  be  determined  by  the  Chief,  Purchases  Branch, 
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Procurement  and  Distribution  Division,  Services  of  Sup- 
ply. 

7.  Nothing  herein  contained  shall  preclude  contracting 
officers  from — 

a.  Continuing  to  make  adjustments  of  prices  or  fees  in 
individual  contracts  containing  an  express  provision  for 
redetermination  of  the  price  or  fee  on  the  basis  of  a  speci¬ 
fied  formula  or  containing  an  express  provision  that  the 
price  or  fee  shall  be  subject  to  renegotiation,  whether  or 
not  under  Section  403  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act,  1942. 

b.  Continuing  to  reconsider  individual  contracts  of  any 
type  with  a  view  to  adjustment  of  the  contract  prices  by 
voluntary  renegotiation  or  to  accept  voluntary  reductions 
in  such  contract  prices  without  auditing  the  accounts  of  the 
contractor  or  subcontractor  if  the  amount  is  deemed  rea¬ 
sonable. 

Each  adjustment  shall  be  reported  promptly  to  the  Chief 
of  the  appropriate  Supply  Service  for  transmittal  to  the 
Chief,  Purchases  Branch,  Procurement  and  Distribution 
Division,  Services  of  Supply,  for  the  information  of  the 
War  Department  Price  Adjustment  Board  and  shall  be 
expressly  made  without  prejudice  to  the  determination  of 
any  excessive  profits  of  the  company  upon  subsequent  rene¬ 
gotiation. 

8.  These  instructions  are  issued  in  conformity  with 
memorandum  from  the  Under  Secretary  of  War  dated 
June  30,  1942,  copy  attached,  and  supplement  the  memo¬ 
randum  dated  April  25,  1942,  subject:  Price  Adjustment 
Board,  Services  of  Supply. 

For  the  Commanding  General : 

(Signed)  H.  A.  Malm 
H.  A.  MALIN, 

Colonel,  General  Staff  Corps, 
Executive,  Administrative  Branch. 

1  Incl. 

c/.Memorandum  dated 
6-30-42 
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EXHIBIT  “D” 

July  8,  1942. 


TI-1171 

Contract  Price  Renegotiation 
Commanding  General,  Materiel  Center 
Wright  Field,  Dayton,  Ohio 

1.  Problem  Presented: 

'  a.  To  establish  within  the  Contract  Section,  Materiel 
Center,  Wright  Field,  Dayton,  Ohio,  a  Price  Adjustment 
Branch  and  a  Cost  Analysis  Branch. 

2.  Factual  Data: 

a.  By  memorandum  directive  from  the  Under  Secretary 
of  War  to  the  Commanding  General,  Services  of  Supply, 
and  Commanding  General,  Materiel  Command,  Army  Air 
Forces  dated  June  30, 1942,  a  copy  of  which  is  attached,  a 
War  Department  Price  Adjustment  Board  was  established 
and  provision  was  made  for  the  establishment  of  Price  Ad¬ 
justment  and  Cost  Analysis  Sections  within  the  Material 
Command  of  the  Army  Air  Forces. 

3.  Authority: 

a.  The  Under  Secretary  of  War. 

4.  Action  Desired: 

a.  The  creation  within  the  Contract  Section  at  the  Ma¬ 
teriel  Center,  Wright  Field,  Dayton  Ohio,  of  a  Price  Ad¬ 
justment  Branch  and  a  Cost  Analysis  Branch, 
i  b.  All  renegotiation  shall  take  into  consideration  the 
financial  position  and  overall  profits,  past  and  prospective, 
of  the  contractor  or  subcontractor  with  a  view  to  deter¬ 
mining  by  agreement  the  amount  of  any  excessive  profits 
realized,  or  likely  to  be  realized,  from  its  war  contracts 
taken  as  a  whole. 

i  c.  All  agreements  reached  as  a  result  of  such  renego¬ 
tiation  shall  be  made  expressly  subject  to  approval  by  the 
Under  Secretary  of  War,  or  his  duly  authorized  represen¬ 
tative,  and  shall  be  in  such  form  and  accompanied  by  such 
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supporting  reports  and  documents  as  may  be  pre¬ 
scribed. 

816  d.  The  functions  and  duties  of  the  Price  Adjust¬ 
ment  Branch,  Materiel  Center,  shall  be  as  follows : 

(1)  It  shall  conduct  reviews  and  renegotiate  contract 
prices  of  companies  in  accordance  with  the  policy  and  pro¬ 
cedure  established  and  maintained  by  the  Commanding 
General,  Materiel  Command. 

(2)  It  shall  submit  all  proposed  contract  modifications 
resulting  from  such  renegotiation  to  the  Commanding  Gen¬ 
eral  for  review  and  approval  by  proper  authority. 

(3)  It  shall  procure  from  the  Cost  Analysis  Branch 
such  additional  factual  information  or  data  as  may  be  per¬ 
tinent  to  or  useful  in  connection  with  any  review  or  rene¬ 
gotiation  conducted  by  it. 

(4)  It  may  request  the  Contract  Audit  Section,  Fiscal 
Division,  Dayton,  Ohio,  to  conduct  special  audits  or  reviews 
of  the  records  of  contractors  or  subcontractors  holding  con¬ 
tracts  or  subcontracts  subject  to  renegotiation. 

e.  The  function  of  the  Cost  Analysis  Branch  of  the 
Contract  Section  of  the  Materiel  Center  shall  be  to  act  as 
a  fact  finding  unit  with  respect  to  costs  and  profits  on  War 
Department  contracts. 

/.«  Nothing  herein  contained  shall  preclude  contracting 
officers  from — 

(1)  Continuing  to  make  adjustments  of  prices  or  fees 
in  individual  contracts  containing  an  express  provision  for 
redetermination  of  the  price  or  fee  on  the  basis  of  a  speci¬ 
fied  formula  or  containing  an  express  provision  that  the 
price  or  fee  shall  be  subject  to  renegotiation,  whether  or 
not  under  Section  403  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act,  1942. 

(2)  Continuing  to  reconsider  individual  contracts  of 
any  type  with  a  view  to  adjustment  of  the  contract  prices 
by  voluntary  renegotiation  or  to  accept  voluntary  reduc¬ 
tions  in  such  contract  prices  without  auditing  the  accounts 
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of  the  contractor  or  subcontractor  if  the  amount  is  deemed 
reasonable. 

817  TI-1171 

Subj:  Contract  Price  Renegotiation 
g.  Each  adjustment  shall  be  reported  promptly  to  the 
Commanding  General,  Materiel  Command,  for  transmittal 
to  proper  authority  and  shall  be  expressly  made  without 
prejudice  to  the  determination  of  any  excessive  profits  of 
the  company  upon  subsequent  renegotiation. 

B.  E.  Meyers, 

Brigadier  General, 

Army  Air  Forces. 

Attach. 

Cy  memo  fr  USW  6-30-42 

818  “EXHIBIT  E” 

WAR  DEPARTMENT 

(Supply  Service  or  Materiel  Command) 

Price  Adjustment  Section 
AGREEMENT 

Date : _ ,  194 - 

I.  As  a  result  of  renegotiation  between  the  undersigned 
(a  sole  owner  ) 

. . (a  partnership  )  with  its  principal  office 

(a  _ corporation) 

at . ,  in  the  City  of _ ,  State  of 

. ,  and  the  Under  Secretary  of  War,  it  has  been 

found  that . Dollars  ($ . )  of  the  aggregate 

prices  and  fees  of  the  undersigned  in  effect  under  the  con¬ 
tracts  of  the  undersigned  with  the  War  Department  (and  in 
contracts,  if  any,  with  the  Navy  Department  and  the  Mari¬ 
time  Commission)  enumerated  or  generally  described  in 
“Exhibit  A”  attached  hereto,  and  in  its  subcontracts  enu¬ 
merated  and  generally  described  in  “Exhibit  B”  attached 
hereto,  represent  the  amount  of  excessive  profits  realized 
or  likely  to  be  realized,  by  the  undersigned  during  its  fiscal 
year  ending - ,  194 _  The  finding  herein  is 
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based  upon  the  financial  and  other  data  including  the  com¬ 
parative  statement  of  projected  operating  results  before 
and  after  this  adjustment  for  said  fiscal  year,  and  is  sub¬ 
ject  to  the  terms  and  conditions,  all  as  set  forth  in  ‘  ‘  Exhibit 
C”  attached  hereto.  “Exhibit  D”  attached  hereto  con¬ 
tains  a  complete  list  of  the  subsidiaries  of  the  undersigned, 
all  of  which  are  consolidated  with  the  undersigned  for  the 
purposes  hereof  except  such,  if  any,  as  may  be  expressly 
excluded  by  proper  notation  on  said  exhibit. 

II.  The  undersigned  agrees  that  the  Secretary  of  War 
(and,  if  applicable  also  the  Secretary  of  the  Navy  and  the 

Chairman  of  the  Maritime  Commission)  shall  have 
819  the  right  to  withhold  or  recover  from  the  under¬ 
signed,  and  the  undersigned  will  pay  or  credit  to  the 

United  States,  the  sum  of . Dollars  ($ . ), 

in  accordance  with  the  provisions  of  “Exhibit  E”  attached 
hereto. 

III.  The  undersigned  likewise  agrees  that  it  will  make 
reductions  in  the  prices  and  fees  provided  for  in  said  con¬ 
tracts  and  subcontracts  in  accordance  with  a  schedule  of 
new  prices  and  fees  which  the  undersigned  has  submitted 

concurrently  herewith,  or  will  submit  within  .  days 

hereafter,  and  represents  that  in  its  opinion  such  reduc¬ 
tions  are  calculated  to  eliminate  from  said  contracts  and 
subcontracts,  taking  into  consideration  the  provisions  of  II 
hereof,  the  excessive  profits  found  herein  to  have  been 
realized,  or  likely  to  be  realized,  by  the  undersigned  during 
said  fiscal  year.  If  any  such  reductions  are  submitted  after 
the  date  hereof,  they  shall  be  subject  to  approval  by  the 
Secretary  of  War,  (and  if  and  to  the  extent  applicable, 
also  the  Secretary  of  the  Navy  and  the  Chairman  of  the 
Maritime  Commission)  who  shall  have  the  right  to  require 
the  undersigned  to  revise  said  prices  and  fees  in  such  man¬ 
ner  as  he  deems  appropriate  to  effectuate  the  purposes  of 
this  agreement. 

IV.  To  assure  to  the  United  States  the  benefit  of  reduc¬ 
tions  in  the  prices  and  fees  under  subcontracts  as  herein 
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provided,  the  undersigned  agrees  to  give  notice  of  such 
reductions  to  its  contractors  forthwith  and  to  insert  herein 
a  provision  substantially  in  the  following  form: 

i  “This  reduction  is  the  result  of  renegotiation  between  the 
undersigned  and  the  Under  Secretary  of  War,  in  behalf  of 
the  United  States  Government,  and  therefore,  in  respect  to 
your  prime  contracts  with  the  Government  under  which 
cbsts  will  be  affected  by  this  reduction,  you  agree  with  the 
Government,  as  a  condition  to  the  acceptance  of  this  re¬ 
duction,  that  the  full  benefit  thereof  shall  be  passed  on  to 
the  Government  through  equivalent  aggregate  price 
820  reductions  or  refunds  under  these  prime  conracts. 

Contracting  officers  of  the  War  Department,  the 
Navy  Department  and  the  Maritime  Commission  are  being 
advised  accordingly.’’ 

V.  The  undersigned  will  not  utilize  this  renegotiation 
or  adjustment  in  any  attempt  to  recover  for  its  own  benefit 
from  any  person,  firm  or  corporation  all  or  any  part  of  any 
such  price  reduction  or  of  any  amount  so  withheld  or  re¬ 
covered  from,  or  paid  or  credited  to  the  United  States  by, 
the  undersigned  pursuant  to  this  agreement.  It  is  ex¬ 
pected,  however,  that  the  undersigned  will  make  every 
effort  to  reduce  its  costs  whenever  possible,  to  enable  it  in 
turn  to  reduce  its  prices  to  the  Government. 

VI.  Within . days  after  the  end  of  said  fiscal  year 

the  undersigned  will  furnish  to  the  Under  Secretary  of 
War,  properly  signed  by  or  on  behalf  of  the  undersigned, 

(1)  a  written  statement,  substantially  in  the  form  of  “Ex¬ 
hibit  C”,  showing  the  actual  results  of  operations  for  said 
fiscal  year,  with  necessary  supporting  data,  and  (2)  a  bal¬ 
ance  sheet,  profit  and  loss  statement  and  analysis  of  sur¬ 
plus  for  said  fiscal  year,  in  form  satisfactory  to  the  Under 
Secretary  of  War,  certified  by  independent  public  account¬ 
ants  who  may  be  those  regularly  employed  by  the  under¬ 
signed. 

VII.  The  finding  herein  shall  be  deemed  a  final  determi-  ^ 
nation  of  the  excessive  profits  of  the  undersigned  for  said 
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fiscal  year  under  said  contracts  and  subcontracts,  subject 
to  the  right  of  the  Under  Secretary  of  War,  or  his  duly 
authorized  representative,  (a)  to  reopen  the  renegotiation 
in  his  discretion,  but  not  later  than  sixty  (60)  days  after 
the  undersigned  shall  have  filed  with  the  Under  Secretary 
of  War  the  statement  and  financial  statements  provided 
for  VI  hereof,  if  the  actual  figures  with  respect  to  such  fac¬ 
tors  as  costs,  volume  of  production  or  nature  of  products 
prove  to  be  materially  at  variance  with  the  estimates  on 
which  the  finding  herein  was  based,  and  (b)  to  reopen  the 
renegotiation  in  his  discretion  at  any  time  hereafter 
821  if  the  undersigned  in  the  course  hereof  knowingly 
furnishes  any  false  or  misleading  information  or 
fails  to  disclose  any  material  information.  In  deciding 
whether  to  reopen  the  renegotiation  and  for  the  purpose  of 
any  subsequent  renegotiation  for  said  fiscal  year,  if  it  is 
shown  that  increased  profits  have  resulted  from  extra 
effort  on  the  part  of  the  undersigned  to  reduce  costs,  the 
undersigned  will  be  given  the  benefit  of  this  factor. 

VIII.  This  agreement  is  executed  by  or  on  behalf  of  the 
undersigned  pursuant  to  proper  authority  and  shall  be 
binding  upon  the  undersigned  and  upon  the  War  Depart¬ 
ment  if  and  when  approved  by  the  Under  Secretary  of  War 
or  his  duly  authorized  representative  (and  also  upon  the 
Navy  Department  if  and  when  approved  by  the  Under 
Secretary  of  the  Navy  or  his  duly  authorized  representa¬ 
tive,  and  upon  the  Maritime  Commission  if  and  when  ap¬ 
proved  by  its  Chairman  or  his  duly  authorized  representa¬ 
tive)  and  shall  remain  in  full  force  and  effect  notwith¬ 
standing  any  interpretation,  amendment  or  disposition  of 
Section  403  of  the  Sixth  Supplemental  National  Defense 
Appropriation  Act,  1942. 


By. - 

President 

(Attached  hereto  is  an  attested  copy  of  an  authorizing 
resolution  of  the  Board  of  Directors.) 
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Approved: 

For  the  Under  Secretary  of  War 

By - 

Authorized  Representative. 

Approved: 

For  the  Under  Secretary  of  the  Navy 

By - 

Authorized  Representative. 

Approved: 

For  the  Chairman  of  the  Maritime  Commission 

By. - . - - - 

Authorized  Representative. 

WAR  DEPARTMENT 
822  Office  of  the  Under  Secretary 

Washington,  D.  C. 

PC-E-400.13  (Procurement)  January  14,  1942 

P.  &  C.  GENERAL  DIRECTIVE  NO.  8. 

MEMORANDUM  for: 

The  Chief  of  the  Air  Corps 

The  Chief,  Chemical  Warfare  Service 

The  Chief  of  Coast  Artillery 

The  Chief  of  Engineers 

The  Chief,  National  Guard  Bureau 

The  Chief  of  Ordnance 

The  Quartermaster  General 

The  Chief  Signal  Officer 

The  Surgeon  General 

i  Subject :  Selection  of  contractors  for  war  production. 

1.  The  heavy  procurement  program  and  need  for  speed 
in  production  make  vital  the  best  utilization  of  every  facil¬ 
ity.  As  a  limited  number  of  facilities  are  able  to  undertake 
precision  work,  care  must  be  exercised  in  allocating  only 
such  work  to  them,  each  plant  to  undertake  the  highest  cali¬ 
ber  of  work  its  equipment  can  produce. 
i  2.  In  awarding  prime  contracts,  great  weight  must  be 
placed  upon  the  contractor’s  agreement  to  subcontract  a 
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high  percentage  wherever  this  is  feasible.  Unless  secon¬ 
dary  facilities  are  thus  put  to  work  on  the  simpler  compo¬ 
nents,  difficulty  will  later  be  encountered  in  placing  prime 
contracts  calling  for  precision  work.  The  best  results  will 
be  obtained  by  insisting  upon  such  subcontracting  at  the 
time  of  the  award  of  the  prime  contract  as  efforts  to  have 
prime  contractors  subcontract  simpler  components  at  a 
later  date  may  be  only  partially  successful  after  work  has 
been  started. 

3.  In  many  cases  requirement  of  subcontracting  will  add 
to  the  total  cost.  Price  is  a  secondary  consideration  as 
compared  with  speed  and  efficient  production.  Reasonable 
increase  in  price  which  will  speed  the  program  through 
subcontracting  is  justified.  Because  of  the  increase  in 
price,  subcontracting  should  be  taken  into  account  in  mak¬ 
ing  the  award  and  should  be  provided  for  in  the  prime  con¬ 
tract,  where  possible,  rather  than  to  assume  that  it  can  be 
arranged  after  the  award  has  been  made. 

4.  Speed  in  placing  orders  now  authorized  is  important 

but  speed  of  production  as  a  whole  during  the  next 
823  18  months  is  of  even  greater  importance.  Accord¬ 

ingly,  under  our  present  decentralized  procurement 
policy  the  chiefs  of  the  supply  arms  and  services  and  their 
district  procurement  offices  must  exercise  their  best  judg¬ 
ment  in  the  matters  mentioned  in  paragraphs  1,  2  and  3 
above.  War  calls  for  the  same  boldness  and  imagination  in 
procurement  as  it  does  in  meeting  combat  conditions  in  the 
field. 

By  direction  of  the  Under  Secretary  of  War : 

JOHN  W.  N.  SCHULZ 
Brigadier  General,  U.  S.  Army 
Director  of  Purchases  and  Contracts 
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824  WAR  DEPARTMENT 

Office  of  the  Under  Secretary 
Washington,  D.  C. 

September  17, 1941. 

PC-L 162  (Escalator  Clause) 

P  &  C  General  Directive  No.  48. 

MEMORANDUM  for: 

The  Chief  of  the  Air  Corps, 

The  Chief,  Chemical  Warfare  Service, 
The  Chief  of  Coast  Artillery, 

,  The  Chief  of  Engineers, 

The  Chief,  National  Guard  Bureau, 
The  Chief  of  Ordnance, 

The  Quartermaster  General, 

!  The  Chief  Signal  Officer, 

The  Surgeon  General. 

Subject:  Price  Adjustment  Clause. 

1.  Price  Adjustment  articles  (escalator  clauses)  will  be 
included  in  supply  contracts  only  in  exceptional  cases 
where  the  facts  justify  their  use.  In  determining  the  justi¬ 
fication  for  the  inclusion  of  such  a  clause,  the  following  fac¬ 
tors,  among  others,  should  be  given  consideration : 

a-  The  inclusion  of  an  escalator  clause  should  result  in  a 
lower  contract  price  than  if  such  a  clause  were  not  included. 
Before  consenting  to  the  inclusion  of  an  escalator  clause  in 
a  contract,  the  contracting  officer  should  satisfy  himself 
that  the  contractor  has  not  included  in  the  contract  price 
any  amount  to  cover  probable  increased  direct  labor  or  di¬ 
rect  materials  costs. 

b .  The  time  required  for  the  performance  of  the  contract 
should  be  such  as  to  make  it  impossible  to  forecast  with 
reasonable  accuracy  the  extent  of  changes  in  the  direct 
labor  or  direct  materials  cost  under  the  contract.  Ordinar¬ 
ily  the  time  of  performance  should  not  be  less  than  six  (6) 
months. 

c.  The  contract  should  be  of  sufficient  amount  to  warrant 
the  administrative  expenses  which  would  be  incurred  in 
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administering  the  escalator  clause.  As  a  general  rule,  con¬ 
tracts  for  less  than  $100,000  would  not  warrant  such  ex¬ 
penditure. 

825  2.  Attached  hereto  are  copies  of  the  Price  Ad¬ 

justment  article  (escalator  clause)  as  approved  by 
the  Under  Secretary  of  War  on  September  13,  1941,  for 
use  in  supply  contracts  hereafter  entered  into  where  it  has 
been  determined  that  an  escalator  clause  should  be  in¬ 
cluded.  Any  deviations  from  this  form  will  be  made  only 
after  approved  in  each  case  by  the  Under  Secretary  of  War. 
Request  for  such  approval  will  be  accompanied  by  a  de¬ 
tailed  statement  of  the  facts  and  reasons  justifying  such 
deviation. 

3.  All  contracts  containing  this  escalator  clause  will  also 
contain  an  article  providing  for  termination  of  the  contract 
for  the  convenience  of  the  Government. 

4.  It  is  desired  that  the  foregoing  instructions  be  com¬ 
municated  promptly  to  all  contracting  agencies  in  your 
branch. 

By  direction  of  the  Under  Secretary  of  War : 

JOHN  W.  N.  SCHULZ 
John  W.  N.  Schulz, 

Brigadier  General,  U.  S.  Army, 
Director  of  Purchases  and  Contracts. 

Incls. 

cys.  Price  Adjustment  Clause 
of  end. 


100  copies/fumished  Air  Corps 


200  ” 

”  Ordnance 

75  ” 

”  Q.  M.  C. 

10  ” 

each  remaining  Branch. 

Form  of  Escalator  Clause 

826 

Approved  by  the  Under  Secretary 

of  War,  September  13, 1941. 

ARTICLE.. 

The  total  contract  price  stated  in  Article _ is  subject 

to  adjustment  for  increases  or  decreases  in  direct  labor 
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and  direct  material  costs  in  accordance  with  the  following 
method : 

(a)  LABOR 

(1)  Upon  the  basis  of  labor  costs  prevailing  in . , 

194....,  (hereinafter  called  the  base  month)  the  direct  labor 

cost  is  estimated  to  be  $ .  Direct  labor,  as  used 

herein,  refers  only  to  the  labor  of  employees  of  the  Con¬ 
tractor  performed  directly  on,  and  properly  chargeable  to, 
the  supplies  manufactured  hereunder,  excluding,  but  with¬ 
out  limitation,  all  executive,  managerial,  supervisory,  tech¬ 
nical,  professional,  office,  clerical  and  sales  employees,  but 
including  working  foremen,  gangbosses  and  strawbosses. 
The  Contractor  represents  that  above  estimated  cost  is 
based  upon  a  schedule,  approved  by  the  Contracting  Officer, 
of  the  kinds  or  classes  of  jobs  or  occupations  to  be  charged 
as  direct  labor  under  this  contract,  and  that  the  estimate 
includes  only  such  jobs  or  occupations.  In  computing  the 
actual  direct  labor  cost  for  the  purposes  of  paragraphs  (a) 
(2)  and  (a)(3)  hereof,  the  cost  of  kinds  or  classes  of  jobs 
or  occupations  not  listed  in  this  schedule,  a  copy  of  which 
is  attached  hereto,  shall  not  be  included. 

(2)  After  deliveries  under  this  contract  have  been  com¬ 
pleted,  the  estimated  direct  labor  cost  set  forth  above  shall 
be  apportioned  into  direct  labor  cost  quotas  for  the  con¬ 
secutive  three-month  periods  (hereinafter  called  “quota 

periods”)  beginning  on  the  first  day  of . ,  194...., 1 

and  on  the  first  day  of  each  third  month  thereafter.  This 
apportionment  shall  be  made  by  dividing  the  actual  direct 
labor  cost  properly  charged  to  this  contract  during  each 
quota  period  by  the  total  actual  direct  labor  cost  under  the 
contract,  and  by  multiplying  the  percentage  thus  obtained 
for  each  quota  period  by  the  total  estimated  direct  labor 
cost.  The  result  shall  be  the  direct  labor  cost  quota  for 
that  period. 


1  The  month  during  which  the  contract  is  executed  or  performance  is 
commenced,  whichever  is  earlier. 
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(3)  Upon  the  basis  of  the  average  hourly  earnings  in 
the  durable  goods  manufacturing  industries  compiled  by 
the  United  States  Department  of  Labor,  Bureau  of  Labor 
Statistics,  the  Government  will  determine  the  average 
hourly  earnings  for  each  quota  period  by  adding  the  aver¬ 
age  hourly  earnings  for  each  month  of  such  quota  period 
and  dividing  their  sum  by  three,  and  calculations  will  be 
made  of  the  percentage  of  change  of  such  average  hourly 
earnings  for  each  quota  period  in  comparison  with  the  av¬ 
erage  hourly  earnings  for  the  base  month.  The  labor  cost 
quota  for  each  quota  period  will  then  be  multiplied  by  the 
percentage  of  change  for  such  quota  period,  and  the  result 
will  be  applied  as  an  increase  or  decrease  in  the  contract 
price ;  Provided,  That  the  total  of  such  increases  in  the  con¬ 
tract  price  shall  not  exceed  the  amount  by  which  the  total 
actual  direct  labor  cost  exceeds  the  total  estimated  direct 
labor  cost,  and  that  the  total  of  such  decreases  in  the  con¬ 
tract  price  shall  not  exceed  the  amount  by  which  the  total 
actual  direct  labor  cost  is  less  than  the  total  estimated  di¬ 
rect  labor  cost. 

827  (b)  MATERIALS 

(1)  Upon  the  basis  of  materials  costs  prevailing 
in  the  base  month,  the  cost  of  direct  materials  which  the 
Contractor  will  purchase  for  the  performance  of  this  con¬ 
tract,  excluding  materials  to  be  used  which  the  Contractor 
has  on  hand  or  for  which  firm  price  commitments  have  been 
obtained  by  him,  (hereinafter  called  “direct  materials  to 

be  purchased  hereunder”)  is  estimated  to  be  $ _ 

(hereinafter  called  “estimated  adjustable  materials  cost”). 
Direct  materials  as  used  herein  refers  only  to  those  mate¬ 
rials  which  go  into  and  become  a  component  part  of  the 
Contractor’s  finished  product  and  which,  under  the  cost 
accounting  system  regularly  employed  in  the  Contractor’s 
plant,  are  accounted  for  by  direct  charges  to  the  particular 
contract.  The  Contractor  represents  that  the  above  esti¬ 
mate  is  based  upon  a  schedule,  approved  by  the  Contracting 
Officer,  of  the  kinds  and  classes  of  “direct  materials  to  be 
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purchased  hereunder”.  In  computing  the  actual  cost  of 
“direct  materials  to  be  purchased  hereunder”  for  the  pur¬ 
poses  of  paragraphs  (b)(2)  and  (b)(3)  hereof,  the  cost  of 
kinds  or  classes  of  materials  not  listed  in  this  schedule,  a 
copy  of  which  is  attached  hereto,  shall  not  be  included. 

(2)  After  deliveries  under  this  contract  have  been  com¬ 
pleted,  the  “estimated  adjustable  materials  cost”  shall  be 
apportioned  into  materials  cost  quotas  for  the  quota  pe¬ 
riods  as  defined  in  paragraph  (a)(2)  above.  This  appor¬ 
tionment  shall  be  made  by  dividing  the  total  actual  cost  of 
* ‘direct  materials  to  be  purchased  hereunder”  into  the  por¬ 
tion  of  such  cost  properly  charged  to  the  contract  during 
each  quota  period,  and  by  multiplying  the  percentage  thus 
obtained  for  each  quota  period,  by  the  total  “estimated 
adjustable  materials  cost”.  The  result  shall  be  the  mate¬ 
rials  cost  quota  for  that  period.  Direct  materials  shall  be 
charged  to  the  contract  for  the  quota  period  during  which 
the  price  therefor  is  determined  as  between  the  Contractor 
and  the  materials  supplier;  Provided ,  That  where  com¬ 
mitments  are  obtained  by  the  Contractor  for  future  deliv¬ 
eries  at  a  firm  price  in  excess  of  the  market  price  prevail¬ 
ing  at  the  time  such  commitments  were  obtained,  such  ma¬ 
terials  shall  be  charged  to  the  contract  for  the  quota  period 
during  which  delivery  is  to  be  received  by  the  Contractor ; 
and,  Provided l,  further ,  that  with  respect  to  materials  which 
are  not  identifiable  with  the  purchase  commitments  under 
which  they  are  acquired,  determinations  as  to  (1)  whether 
the  materials  employed  in  the  performance  of  this  contract 
were  on  hand  at  the  time  the  contract  was  executed,  and 
(2)  the  quota  period  to  which  the  materials  are  to  be 
charged  and  the  amount  of  such  charge  shall,  with  the  ap¬ 
proval  of  the  contracting  Officer,  be  made  on  the  basis  of 
the  accounting  system  regularly  employed  in  the  Contrac¬ 
tor’s  plant. 

(3)  The  Government  will  average  for  each  quota  period 

the  index  numbers  of  wholesale  prices  for _ 2  com- 

*  The  index  for  the  commodities  group  which  includes  the  items  mak¬ 
ing  up  the  major  portion  of  the  “direct  materials  to  be  purchased 
hereunder.” 
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piled  by  the  United  States  Department  of  Labor,  Bureau 
of  Labor  Statistics  for  the  three  months  included  within 
such  quota  period,  and  calculations  will  be  made  of  the  per¬ 
centage  of  change  of  such  average  index  numbers  for  each 
quota  period  in  comparison  with  the  index  numbers 
828  for  the  base  month.  The  materials  cost  quota  for 
each  quota  period  shall  then  be  multiplied  by  the 
percentage  of  change  for  such  quota  period,  and  the  re¬ 
sult  will  be  applied  as  an  increase  or  decrease  in  the  con¬ 
tract  price ;  Provided,  that  the  total  of  such  increases  in  the 
contract  price  shall  not  exceed  the  amount  by  which  the 
actual  cost  of  ‘‘direct  materials  to  be  purchased  hereun¬ 
der”  exceeds  the  total  “estimated  adjustable  materials 
cost,”  and  that  the  total  of  such  decreases  in  the  contract 
price  shall  not  exceed  the  amount  by  which  said  total  actual 
cost  of  “direct  materials  to  be  purchased  hereunder”  is 
less  than  the  total  “estimated  adjustable  materials  cost.” 

(c)  GENERAL. 

(1)  For  the  purpose  of  determining  increases  or  de¬ 
creases  in  contract  prices,  rates  of  change  in  average  hourly 
earnings  and  rates  of  change  in  the  materials  index  num¬ 
ber  will  be  calculated  to  the  nearest  one-tenth  of  one  per¬ 
cent,  and  there  shall  be  used  the  latest  figures  which  shall 
have  been  issued  by  the  Bureau  of  Labor  Statistics  up  to 
the  close  of  the  fourth  month  following  the  last  quota 
period  under  this  contract. 

(2)  Payments  for  increases,  or  deductions  for  decreases 
in  the  contract  price,  resulting  from  the  operation  of  this 
article,  will  be  made  after  the  completion  of  the  calculations 
of  price  adjustments  in  accordance  herewith;  Provided, 
That  the  Government  may,  from  time  to  time  during  the 
life  of  the  contract,  make  partial  payments  on  account  of 
such  increases,  subject  to  such  requirements  as  a  condition 
precedent  to  such  payments  as  the  Contracting  Officer  may 
provide ;  Provided,  further,  That  in  this  event  such  partial 
payments  shall  exceed  the  amount  due  to  the  Contractor  by 
the  operation  of  this  article,  the  Government  shall  deduct 
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the  amount  of  such  excess  from  any  further  payments  due 
under  this  contract. 

(3)  Should  the  Contractor,  during  the  performance  of 
this  contract,  on  account  of  subcontracting,  or  otherwise, 
depart  from  the  production  method  upon  which  the  esti¬ 
mates  and  schedules  of  direct  labor  and  direct  materials 
costs  were  based  to  such  an  extent  that  the  use  of  such  esti¬ 
mates  or  schedules  will  operate  to  produce  an  unfair  ad¬ 
justment  of  the  contract  price,  a  corresponding  correction 
in  such  estimates  or  schedules  may  be  made  by  mutual 
agreement  between  the  Contractor  and  the  Contracting  Offi¬ 
cer.  In  the  event  of  disagreement  with  respect  to  the  need 
for  or  extent  of  such  correction,  the  procedure  of  Article  12 
(Disputes)  shall  apply. 

(4)  If  this  contract  is  terminated  pursuant  to  any  pro¬ 
vision  thereof  the  contract  price  shall  be  adjusted  as  pro¬ 
vided  above,  except  that  for  the  purposes  of  paragraphs 
(a)(2),  (a)  (3,  (b)(2),  and  (b)(3),  the  terms  “estimated 
direct  labor  cost”  and  “estimated  adjustable  materials 
cost”  shall  be  understood  to  refer  to  that  part  of  such  costs 
which  corresponds  to  that  proportion  of  the  supplies  con¬ 
tracted  for  which  is  completed  and  delivered  by  the  Con¬ 
tractor,  and  the  terms  “actual  direct  labor  cost”  and  “ac¬ 
tual  cost  of  direct  materials  to  be  purchased  hereunder,” 
shall  refer  only  to  that  part  of  such  costs  which  is  properly 

chargeable  to  the  supplies  completed  and  delivered. 
829  (5)  The  Contractor  shall  file  with  the  Contract¬ 

ing  Officer,  not  later  than  sixty  days  after  the  com¬ 
pletion  of  the  performance  of  the  work  under  this  contract 
or  after  its  termination,  a  statement  of  the  actual  direct 
labor  costs  and  the  actual  costs  of  “direct  materials  to  be 
purchased  hereunder,”  certified  as  correct  by  an  inde¬ 
pendent  public  accountant  approved  by  the  Contracting 
Officer,  showing  the  amounts  of  such  costs  properly  charge¬ 
able  during  each  quota  period  and,  in  case  of  termination, 
the  amounts  properly  chargeable  to  the  supplies  completed 
and  delivered.  In  determining  the  total  actual  direct  labor 
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cost  and  the  total  actual  “direct  materials  to  be  purchased 
hereunder/’  and  in  determining  the  amounts  thereof  to  be 
charged  in  each  quota  period,  the  Contractor  may,  subject 
to  the  approval  of  the  Contracting  Officer  and  to  the  limi¬ 
tations  of  paragraph  (b)  (2),  employ  the  accounting  system 
regularly  employed  in  the  Contractor’s  plant.  Such  state¬ 
ment  shall  be  deemed  prima  facie  correct.  The  Govern¬ 
ment  reserves  the  right  to  audit  the  books  and  records  of 
the  Contractor,  to  determine  the  accuracy  of  such  determi¬ 
nation  and  certification,  and  to  obtain  any  information  in 
connection  with  the  operation  of  this  Article.  All  informa¬ 
tion  obtained  from  the  Contractor’s  records  shall  be  treated 
as  confidential.  The  Contractor  shall  preserve  all  the 
books,  papers,  and  other  accounting  records  pertaining 
thereto ;  Provided,  that  if  the  Contractor  at  any  time  after 
the  lapse  of  three  years  following  the  completion  or  cessa¬ 
tion  of  work  under  the  contract,  desires  to  dispose  of  said 
books,  papers,  and  accounting  records,  he  shall  so  notify 
the  Secretary  of  War,  or  his  duly  authorized  representa¬ 
tive,  who  shall  either  authorize  their  destruction  or  notify 
the  Contractor  to  turn  them  over  to  the  Government  for 
disposition. 


830  Miss  MacRae. 

WAR  DEPARTMENT 
Office  of  the  Under  Secretary 
Washington,  D.  C. 

PC-L  162 

P  &  C  General  Directive  No.  86  December  17, 1941. 

MEMORANDUM  For: 

The  Chief  of  the  Air  Corps, 

The  Chief,  Chemical  Warfare  Service, 

The  Chief  of  Coast  Artillery, 

The  Chief  of  Engineers, 

The  Chief,  National  Guard  Bureau, 

The  Chief  of  Ordnance, 

The  Quartermaster  General, 
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The  Chief  Signal  Officer, 

The  Surgeon  General. 

Copy  to :  The  Judge  Advocate  General — for  information 
The  Chief  of  Finance — for  information. 

I  Subject:  Amendment  to  Price  Adjustment  Clause. 

1.  Reference  is  made  to  the  form  of  escalator  clause 
approved  by  the  Under  Secretary  of  War  on  September  13, 
1941,  accompanying  P  &  C  General  Directive  No.  48. 

2.  It  has  been  determined  that  the  escalator  clause 
should  be  amended  so  as  to  provide  for  adjustments  on 
account  of  changes  in  payroll  taxes,  and  therefore,  the  ap¬ 
proved  form  of  escalator  clause  will  be  amended  by  adding 
the  following  provision  thereto  as  paragraph  (c)(6) : 

*  4  If  after  the  date  on  which  the  prices  herein  were  quoted, 
the  Congress  or  any  state  legislature,  shall  impose,  re¬ 
move,  increase  or  decrease  any  payroll  tax  required  to  be 
borne  by  the  contractor  and  directly  applicable  to  or 
measured  by  the  payrolls  of  the  contractor  hereunder, 
then  the  rate  of  such  newly  imposed  tax,  or  the  net  increase 
or  net  decrease  in  the  rate  of  a  previously  imposed  tax, 
shall  be  multiplied  by  that  portion  of  the  actual  direct 
labor  cost  which  is  subject  to  such  increases  or  decreases 
in  the  tax  or  taxes,  and  the  result  shall  be  paid  the  con¬ 
tractor  under  this  paragraph.” 

3.  It  has  also  been  determined  that  the  escalator  clause 
should  be  amended  so  as  to  provide  for  adjustment  on 
account  of  changes  in  indirect  labor  and  indirect  material 
costs.  Accordingly,  the  following  amendments  to  the 
approved  form  of  escalator  clause  will  be  made: 

a.  As  a  second  sentence  to  Paragraph  (a)(1),  add  the 
following: 

831  “It  is  also  estimated  that  the  indirect  labor  cost 
attributable  to  this  contract  is  _ %  of  such  esti¬ 

mated  direct  labor  cost.” 

b.  Add  the  following  as  Paragraph  (a)(4) : 
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“The  total  increase  or  decrease  to  be  paid  or  deducted 
under  Paragraph  (a)(3)  shall  be  multiplied  by  — %* 
and  the  result  shall  be  applied  as  a  further  increase  or 
decrease  in  the  contract  price ;  as  an  adjustment  for  the  in¬ 
direct  labor  cost  under  this  contract.” 

c.  Add  the  following  as  the  second  sentence  in  Para¬ 
graph  (b)(1): 

“It  is  also  estimated  that  the  indirect  materials  cost 

attributable  to  this  contract  is  . %  of  such  estimated 

direct  materials  cost.” 

d.  Add  the  following  as  Paragraph  (b)(4): 

“The  total  increase  or  decrease  to  be  paid  or  deducted 
under  Paragraph  (b)(3)  shall  be  multiplied  by  — %  ** 
and  the  result  shall  be  applied  as  a  further  increase  or 
decrease  in  the  contract  price,  as  an  adjustment  for  the 
indirect  materials  cost  under  this  contract.” 

4.  In  negotiating  the  estimated  direct  labor  cost,  the 
percentage  thereof  represented  by  indirect  labor  cost,  the 
estimated  direct  material  cost,  and  the  percentage  thereof 
represented  by  indirect  material  cost,  the  Contracting  Offi¬ 
cer  should  consider,  among  other  things,  the  following 
factors : 

a.  The  amount  of  the  estimated  direct  labor  cost  and 
the  amount  of  the  estimated  direct  materials  cost  should 
be  limited  in  accordance  with  the  definitions  of  direct  labor 
and  direct  material  costs  contained  in  paragraphs  (a)(1) 
and  (b)(1)  of  the  escalator  clause,  and  should  not  include 
any  amounts  for  indirect  labor  or  indirect  material  costs ; 

b.  The  total  of  the  estimated  direct  labor  cost  and  the 
estimated  direct  material  cost,  together  with  the  amounts 
obtained  by  the  application  of  the  percentages  set  forth 
for  indirect  labor  and  indirect  materials,  should  bear  a 
reasonable  relation  to  the  total  contract  price.  In  any  case 
where  the  difference  between  the  total  of  these  amounts 

*  The  percentage  of  indirect  labor  cost  stated  in  Paragraph  (a)  (1). 

**  The  percentage  of  indirect  materials  cost  stated  in  Paragraph 
(b)  (1).” 
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and  the  contract  price  does  not  leave  a  reasonable 
S32  margin  to  cover  profit,  rent,  depreciation,  taxes,  and 
similar  costs  not  included  in  the  labor  or  material 
costs  factors,  it  will  be  apparent  that  the  estimates  are  too 
high,  and  should  be  accordingly  reduced. 

By  direction  of  the  Under  Secretary  of  War: 

John  W.  N.  Schulz, 

John  W.  N.  Schulz, 

Brigadier  General,  U.  S.  Army, 
Director  of  Purchases  and  Contracts. 

833  The  Tax  Court  of  the  U.  S.  Div.  3  Docket  23-R 
Admitted  in  evidence  Apr  8  1946  Exhibit  W 

Respondents 

i  UNITED  STATES  OF  AMERICA 

United  States  Maritime  Commission 
i  Washington,  April  5, 1946 

I  hereby  certify  that  the  annexed  is  a  true  copy  as  it 
appears  from  our  records 
in  the  United  States  Maritime  Commission. 

!  IN  WITNESS  WHEREOF,  I  have  hereunto  set  my 
hand,  and  caused  the  seal  of  the  United  States  Maritime 
Commission  to  be  affixed,  on  the  day  and  year  first  above 
written. 

A.  J.  Williams 
Secretary 

United  States  Maritime  Commission. 

834  Apr.  25,  1942 

Memorandum 

Pursuant  to  Executive  Order  No.  9127,  dated  April  8, 
1942,  and  for  the  purpose  of  controlling  profits  and  costs 
under  war  contracts  through  adjustments  with  contractors, 
there  have  been  established  with  the  War  Production 
Board,  the  War  Department,  the  Navy  Department  and 
the  Maritime  Commission  cost  analysis  sections.  Further 
to  implement  control  of  costs  and  profits  on  war  contracts, 
the  following  procedures  will  be  established: 
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1.  The  War  Department  and  the  Navy  Department  and 
the  Maritime  Commission  will  each  create  a  board  to  be 
known  as  the  Price  Adjustment  Board  of  the  War  De¬ 
partment,  the  Navy  Department,  or  the  Maritime  Com¬ 
mission,  as  the  case  may  be,  to  advise  and  assist  the  official 
in  such  Department  or  Commission  in  charge  of  pur¬ 
chasing,  in  securing  adjustments  or  refunds  in  instances 
where  it  is  determined  that  costs  or  profits  of  contractors 
are,  or  may  be,  excessive  for  any  reason.  Each  board  shall 
exercise  such  other  powers  not  inconsistent  with  this  order 
as  may  be  delegated  to  it  by  the  Department  or  Commis¬ 
sion  which  created  it. 

2.  The  Chairman  of  the  War  Production  Board  shall 
recommend  a  representative  for  appointment  to  each 
board.  The  Price  Adjustment  Boards  may  have  one  or 
more  members  in  common. 

3.  The  Cost  Analysis  Section  of  the  War  Production 
Board  will  conduct  general  surveys  of  the  profits  and  costs 
of  holders  of  war  contracts  and  industry-wide  studies  of  a 
like  nature,  either  upon  the  request  of  one  of  the  Price 
Adjustment  Boards,  or  of  the  Cost  Analysis  Section  of 
any  Department,  or  upon  its  own  initiative. 

4.  The  Cost  Analysis  Sections  of  the  War  Department, 
Navy  Department  and  the  Maritime  Commission  will  act 
as  fact  finding  agencies  for  the  Price  Adjustment  Boards 
and  will  upon  the  request  of  any  Price  Adjustment  Board 
conduct  investigations  into  the  cost  and  profits  of  any  con¬ 
tracts  in  which  Departments  or  the  Commission  are  inter¬ 
ested.  Any  such  investigation  made  upon  the  request  of 
a  Price  Adjustment  Board  will  be  in  such  form  and  in 
such  detail  and  will  include  such  subject  matter  as  such 
Price  Adjustment  Board  may  require.  The  Departments 
and  the  Commission  will  cooperate  with  each  other  in  order 
to  avoid  duplicating  investigations  of  common  contractors. 

5.  All  cost  analysis  reports  and  all  information  ob¬ 
tained  from  contractors  or  otherwise  by  the  various  Cost 
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Analysis  Sections  including  that  of  the  War  Pro- 
835  duction  Board  and  all  information  and  records  of 
the  various  Price  Adjustment  Boards  will  be  avail¬ 
able  at  all  times  to  each  of  the  Price  Adjustment  Boards 
and  to  each  of  the  Cost  Analysis  Sections. 

6.  The  Cost  Analysis  Sections  of  the  War  Production 
Board  and  of  the  Departments  and  the  Commission  are 
authorized  to  make  use  of  the  facilities  of  the  Treasury 
Department,  Securities  and  Exchange  Commission,  Federal 
Trade  Commission  and  other  proper  departments  or 
agencies  of  the  Government  in  securing  and  assembling  in¬ 
formation. 

7.  Each  Price  Adjustment  Board  may  establish  such 
policies  and  procedures  for  the  administration  of  its  pro¬ 
ceedings  as  it  may  deem  proper.  Every  effort  shall  be 
made  to  keep  the  procedure  of  each  board  simple  and 
flexible.  Each  board  shall  keep  a  written  record  of  each 
action  taken  by  it.  Each  board  may  delegate  to  any  one 
or  more  of  its  members  the  power  to  initiate  investiga¬ 
tions,  request  information  and  assistance  on  behalf  of  the 
board  and  to  represent  the  board  in  negotiations  with  con¬ 
tractors. 

8.  Where  contractors  have  contracts  with  both  Depart¬ 
ments  or  with  one  or  both  of  the  Departments  and  the 
Commission,  the  Price  Adjustment  Boards  of  the  Depart¬ 
ment  or  Commission  involved  shall  agree  as  to  how  and  by 
whom  the  negotiations  shall  be  conducted. 

i  9.  No  audit  shall  be  made  by  any  Department  or  the 
Commission  pursuant  to  Executive  Order  No.  9127  without 
first  advising  the  Cost  Analysis  Section  of  the  War  Pro¬ 
duction  Board. 

Robert  P.  Patterson 
Under  Secretary  of  War 
Forrestal 

Under  Secretary  of  Navy 
E.  S.  Land 
Chairman,  Maritime 
Commission 
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APPROVED : 

D.  M.  Wilson 

Chairman,  War  Production  Board 

836  WAR  DEPARTMENT 

Washington 

April  25,  1942 

MEMORANDUM  FOR  DIRECTORS  OF  ALL  STAFF 
DIVISIONS,  SERVICES  OF  SUPPLY 
CHIEFS  OF  ALL  SUPPLY  SERVICES 
CHIEF  OF  EACH  ADMINISTRATIVE  SERV¬ 
ICE 

COMMANDING  GENERALS  OF  ALL  CORPS 
AREAS 

Subject:  Price  Adjustment  Board,  Services  of  Supply 

1.  There  is  created  within  the  Services  of  Supply  a 
Price  Adjustment  Board. 

2.  The  mission  of  the  Price  Adjustment  Board  shall  be 
to  advise  and  assist  the  Chief  of  the  Purchase  Branch, 
Procurement  and  Distribution  Division,  in  securing  adjust¬ 
ments  and  refunds  in  cases  where  it  is  thought  that  costs 
or  profits  of  War  Department  contractors  are  or  may  be 
excessive  by  reason  of  the  payment  of  excessive  salaries 
or  bonuses  or  for  any  reason. 

3.  The  members  of  the  Board  will  be  selected  by  the 
Commanding  General,  Services  of  Supply,  with  the  ap¬ 
proval  of  the  Under  Secretary  of  War.  One  member  will 
be  selected  with  the  approval  of  the  Chairman  of  War 
Production  Board,  as  his  representative. 

4.  The  Board  is  instructed  wherever  appropriate  to 
function  jointly  with  representatives  or  agencies  of  the 
Navy  Department,  Maritime  Commission,  and  other  De¬ 
partments  or  agencies  of  the  Government. 

5.  The  Board  will  receive  from  the  Cost  Analysis  Sec¬ 
tion  of  the  War  Production  Board,  the  Cost  Analysis  Sec¬ 
tion  of  the  Fiscal  Division  of  the  Services  of  Supply,  the 
Supply  Services,  the  Army  Air  Force,  and  from  any  other 
source,  information  with  respect  to  contractors  who  are 
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thought  to  have  excessive  costs,  to  be  making  excessive 
profits,  or  to  be  paying  excessive  salaries  or  bonuses, 
i  6.  (a)  The  Cost  Analysis  Section  of  the  Fiscal  Divi¬ 
sion  of  the  Services  of  Supply  shall  upon  request  of  the 
Board  make  such  audits  and  analyses  as  may  be  desig¬ 
nated  by  the  Board  and  shall  secure  for  the  Board  from  the 
Treasury  Department,  the  Securities  and  Exchange  Com¬ 
mission,  the  Federal  Trade  Commission,  and  from  any 
other  Department  or  agency  of  the  Government,  or 
837  from  the  contractor  involved,  such  additional  infor¬ 
mation  as  the  Board  may  request  in  order  to  expe¬ 
dite  and  assist  it  in  the  performance  of  its  functions. 

(b)  All  Divisions  and  personnel  of  the  Services  of  Sup¬ 
ply  and  the  Army  Air  Force  shall  furnish  such  infor¬ 
mation  and  assistance  to  the  Board  as  it  may  request  or  as 
may  appear  desirable  to  aid  it  in  the  performance  of  its 
functions. 

(c)  To  effect  full  coordination  between  the  Services 
of  Supply,  the  Army  Air  Force,  and  other  Departments 
and  to  insure  a  uniform  policy,  price  reductions  which  are 
offered  to  or  contemplated  by,  the  Services  of  Supply  and 
the  Army  Air  Force  will  be  referred  to  the  Chief  of  the 
Purchases  Branch. 

7.  The  Board  is  authorized  to  delegate  to  any  one  or 
more  of  its  members  the  power  to  initiate  investigations 
and  request  information  and  assistance  on  behalf  of  the 
Board  and  to  represent  the  Board  in  negotiations  with 
contractors.  The  Board  shall  develop  such  other  policies 
and  procedures  as  it  may  deem  advisable  in  performing  its 
functions  and  accomplishing  its  purposes. 

8.  The  Board  shall  report  to  the  Chief  of  the  Purchases 
Branch,  Procurement  and  Distribution  Division,  Services 
of  Supply,  its  recommendations  for  adjustments  with  con¬ 
tractors.  These  recommendations,  if  approved  by  the 
Chief  of  the  Purchases  Branch  and  the  Director  or  Deputy 
Director  of  the  Procurement  and  Distribution  Division, 
Services  of  Supply,  shall  be  transmitted  to  the  Services 
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concerned  for  the  purpose  of  effecting  any  renegotiation 
or  revision  of  contracts  required  in  order  to  carry  out  such 
recommendations. 

BREHON  SOMERVELL, 
BREHON  SOMERVELL, 
Lieutenant  General, 
Commanding. 

Approved:  April  25,  1942 
ROBERT  P.  PATTERSON, 

ROBERT  P.  PATTERSON, 

Under  Secretary  of  War. 

838  WAR  DEPARTMENT 

Headquarters,  Services  of  Supply 
Washington 

SP-PB-ppp  300.4  March  13,  1942 

P  B  GENERAL  DIRECTIVE  NO.  31. 

TO :  The  Chief,  Chemical  Warfare  Service 
Chief  of  Engineers 
Chief  of  Ordnance 
The  Quartermaster  General 
Chief  Signal  Officer 
The  Surgeon  General 

Commanding  General,  Transportation  Divi¬ 
sion 

Commanding  Generals,  all  Corps  Areas 
Commanding  Officers,  General  Depots. 

Subject:  Use  of  Price  Renegotiation  Clause  in  Fixed 

Price  Contracts. 

1.  It  is  essential  to  eliminate  all  delays  in  the  produc¬ 
tion  of  items  immediately  required  which  result  from  the 
time  required  for  the  negotiation  of  fixed  price  contracts. 
In  any  case  where  in  the  opinion  of  the  Contracting  Officer 
it  is  desirable  that  the  Contractor  immediately  commence 
production  or  preparation  therefor,  the  Letter  Purchase 
Order  prescribed  by  P  &  C  General  Directive  No.  5,  dated 
January  13, 1942,  may  be  issued  pending  such  negotiation. 
Where  actual  production  and  delivery  may  occur  prior  to 
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the  execution  of  the  contract,  the  words  “partial  payments 
and”  or  words  of  substantially  similar  import  may  be  in¬ 
serted  in  paragraph  4  of  such  Letter  Purchase  Order  be¬ 
fore  the  words  “advance  payments.” 

2.  Where  a  Letter  Purchase  Order  is  employed  in  ac¬ 
cordance  with  paragraph  1  hereof,  the  contract  should  be 
negotiated  at  the  earliest  possible  date  even  though  final 
determination  of  price  is  impracticable  at  that  time,  and 
provision  should  be  made  in  the  contract  for  redetermina¬ 
tion  or  renegotiation  of  the  price,  as  authorized  herein. 

3.  The  Contracting  Officer,  in  order  to  facilitate  the 
execution  of  the  contract  and  the  commencement  of  work 
thereunder,  may,  pursuant  to  the  authority  of  the  First 
War  Powers  Act,  1941,  (Public  354, 77th  Cong.)  and  Execu¬ 
tive  Order  #9001,  insert  in  the  contract  and  apply  either 
of  the  following  articles:  (a)  Redetermination  of  Price, 
(Attachment  1),  or  (b)  Renegotiation,  (Attachment 

2). 

839  4.  It  will  be  observed  that  Attachment  2  im¬ 

poses  upon  the  Contractor  no  legal  obligation  beyond 
that  of  furnishing  a  statement  of  actual  costs  and  to  re¬ 
negotiate  in  good  faith.  Such  statement  will  afford  a  basis 
for  renegotiation  of  the  contract  price.  On  the  other  hand, 
Attachment  1  calls  for  the  application  of  definite  objective 
standards,  thereby  making  the  redetermination  of  price 
largely  automatic  rather  than  dependent  upon  renegotia¬ 
tion. 

Brehon  Sommervell, 

Brehon  Sommervell, 

1  Lieut.  General, 

Commanding. 

2  incls: 

Attach.  1, 

Attach.  2. 

Approved  by  Robert  P.  Patterson 

ROBERT  P.  PATTERSON, 

Under  Secretary  of  War. 
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840  ATTACHMENT  No.  1 

ARTICLE _  Redetermination  of  Price 

The  parties  hereto  recognize  that,  because  of  circum¬ 
stances  beyond  their  control,  accurate  estimates  of  the  cost 
of  performing  this  contract  cannot  be  made  within  a  reas¬ 
onable  time.  Accordingly,  they  agree  that  the  price  stated 
in  Article  1  shall  be  redetermined  as  provided  below,  upon 
the  basis  of  the  actual  experience  of  the  Contractor  in  per¬ 
forming  part  of  his  contract.  Such  redetermination  of  the 
price  shall  be  made  as  follows : 

(a)  The  estimated  cost  of  performing  this  contract, 

upon  which  the  price  stated  in  Article  1  is  based,  is  $ . , 

itemized  as  follows:* 

A.  Factory  Cost 

1.  Direct  materials 

2.  Direct  productive  labor 

3.  Direct  engineering  labor 

4.  Miscellaneous  direct  factory  charges 
**5.  Indirect  factory  expenses 

(State  basis  of  allocation) 

Total  Factory  Cost 

B.  Other  manufacturing  cost 

C.  Miscellaneous  direct  expenses 

D.  Indirect  engineering  expenses 

E.  Expenses  of  distribution,  servicing  and  administra¬ 

tion 

F.  Gurarantee  expenses 

*  This  breakdown  may  be  altered  to  suit  particular  cir¬ 
cumstances 

••State  separately  the  estimated  amount  of  each  of  the 
following  items  included : 

(a)  Normal  Depreciation 

(b)  Special  amortization 

(b)  It  is  agreed  that  the  cost  of  production  of  the  first 

_ %  of  items  called  for  hereunder,  hereafter  referred  to 

as  the  “preliminary  run”  will  not  necessarily  be  typical  for 
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the  remainder  of  the  contract.  The  cost  of  production  of  the 

next _ %,  hereafter  referred  to  as  the  “test  run”  shall 

be  used  as  the  general  basis  for  redetermination. 

841  Within _ days  after  the  completion  of  the 

production  of  the  “test  run”,  the  Contractor  will 
submit  to  the  Contracting  Officer  separate  statements  of  the 
actual  cost  of  the  production  of  the  “preliminary  run”  and 
the  “test  run”,  itemized  in  the  same  way  as  the  estimated 
cost  stated  above.  Such  statement  shall  be  based  upon  the 
cost  accounting  system  regularly  utilized  by  the  Contractor 
and  certified  as  correct  by  an  independent  public  accountant 
or  by  two  officers  of  the  Contractor.  The  Contractor  shall 
submit  his  books  and  accounts  to  such  examination  and 
audit  as  shall  be  required  by  the  Contracting  Officer. 

(e)  If  the  actual  cost  of  production  of  the  preliminary 
run  plus  the  cost  of  the  production  of  the  remainder  of  the 
items  called  for  by  the  contract,  as  indicated  by  the  actual 
cost  of  production  of  the  “test  run”,  is  less  than  the  total 
estimated  cost  stated  in  paragraph  (a),  the  total  price  to 
be  paid  pursuant  to  Article  1  shall  be  reduced  in  the  same 
ratio. 

(d)  Pending  the  redetermination  of  the  price  here¬ 
under,  all  items  delivered  shall  be  paid  for  at  the  price  set 
forth  in  Article  1.  Upon  the  redetermination  of  such  price 
hereunder,  an  amount  equal  to  the  difference  between  the 
price  paid  on  all  items  theretofore  delivered  and  such 
redetermined  price  for  such  items  shall  be  applied  by  the 
Contractor  as  a  credit  against  payment  for  subsequent 
deliveries,  or  shall  be  applied  or  returned  to  the  Govern¬ 
ment  as  directed  by  the  Contracting  Officer. 

(e)  If  this  contract  contains  an  escalator  clause  (Price 
adjustment),  notwithstanding  any  provisions  of  such  esca¬ 
lator  clause  which  may  be  inconsistent  herewith,  that  clause 
shall  be  understood  to  relate  only  to  that  portion  of  the 
production  under  the  contract  which  is  not  covered  by  the 
statements  of  actual  cost  required  by  paragraph  (b)  of  this 
article.  The  blanks  in  the  escalator  clause  will  be  filled  in 
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at  the  time  of  redetermination  hereunder,  and  the  month 
in  which  the  redetermination  is  made  shall  he  taken  as  the 
base  month  for  such  escalator  clause  and  the  estimated 
labor  costs  and  the  estimated  material  costs  shall  include 
only  such  costs  as  are  not  reflected  in  the  actual  cost  state¬ 
ments.  For  this  reason  the  blanks  in  the  escalator  clause 
were  not  filled  in  at  the  time  of  the  execution  of  this  con¬ 
tract. 

842  ATTACHMENT  No.  2 

ARTICLE _ ,  Renegotiation 

(a)  The  contractor  represents  that  the  contract  price 

provided  in  Article _ _ is  based  upon  a  total  esti 

mated  cost  of  $ . itemized  as  follows:* 

A.  Factory  Cost : 

1.  Direct  Materials 

2.  Direct  productive  labor 

3.  Direct  engineering  labor 

4.  Miscellaneous  direct  factory  charges 
**5.  Indirect  factory  expenses 

(State  basis  of  allocation) 

Total  Factory  Cost 

B.  Other  manufacturing  cost 

C.  Miscellaneous  direct  expenses 

D.  Indirect  engineering  expenses 

E.  Expenses  of  distribution,  servicing  and  administra¬ 

tion 

F.  Guarantee  expenses 

*  This  breakdown  may  be  altered  to  suit  particular  cir¬ 
cumstances 

**  State  separately  the  estimated  amount  of  each  of  the 
following  items  included: 

(a)  Normal  depreciation 

(b)  Special  amortization 

(b)  Within _ days  after  the  completion  of 

the  production  of  - %  of  the  items  called  for 

under  this  contract,  the  Contractor  shall  submit  to  the 
Contracting  Officer  a  statement  of  the  actual  cost  of  the 
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production  of  said  percentage,  itemized  in  the  same  way  as 
the  estimated  cost  stated  above.  Such  statement  shall  be 
based  upon  the  cost  accounting  system  regularly  utilized 
by  the  Contractor  and  certified  as  correct  by  an  independ¬ 
ent  public  accountant  or  by  two  officers  of  the  Contractor. 
The  Contractor  shall  submit  his  books  and  accounts  to  such 
examination  and  audit  as  shall  be  requested  by  the  Con¬ 
tracting  Officer. 

(c)  Upon  the  written  request  of  either  party,  which  re¬ 
quest  shall  be  made  within _ days  after  the  filing 

of  the  statement  required  by  paragraph  (b)  hereof,  the 
Contracting  Officer  and  the  Contractor  will  enter  into  ne¬ 
gotiations  and  will  attempt  to  agree  upon  a  modification 
of  the  contract. 

(d)  Pending  the  renegotiation  of  the  price  hereunder, 
all  items  delivered  shall  be  paid  for  at  the  price 

843  set  forth  in  Article  1.  Upon  the  renegotiation  of  the 
price  hereunder,  an  amount  equal  to  the  difference  between 
the  price  paid  in  all  items  theretofore  delivered  and  such 
renegotiated  price  for  such  items,  if  in  the  Government’s 
favor,  shall  be  applied  by  the  Contractor  as  a  credit  against 
payment  for  subsequent  deliveries,  or  shall  be  applied  or  re¬ 
turned  to  the  Government  as  directed  by  the  Contracting 
Officer;  if  in  the  Contractor’s  favor,  it  shall  be  paid  by  the 
Government  on  a  separate  invoice  or  voucher. 

i  (e)  If  this  contract  contains  an  escalator  clause  (Price 
Adjustment)  the  figures  set  forth  therein  and  the  terms 
thereof  shall  be  controlling  in  the  absence  of  a  modification 
of  the  contract  under  this  article.  In  the  event  of  such 
modification,  the  escalator  clause  shall  be  so  modified  as 
to  relate  only  to  that  portion  of  the  production  under  the 
contract  which  is  not  covered  by  the  statement  of  actual 
cost  required  by  paragraph  (b)  of  this  article.  In  modi¬ 
fying  the  provisions  of  the  escalator  clause,  the  month  in 
which  the  renegotiation  occurs  shall  be  taken  as  the  base 
month,  and  the  estimated  labor  costs  and  the  estimated 
material  costs  shall  include  only  such  costs  as  are  not  re- 
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fleeted  in  the  actual  cost  statement  submitted  under  para¬ 
graph  (b)  hereof. 

844  JOINT  RESOLUTION  TO  PROVIDE  FOR  THE 
RENEGOTIATION  OF  CONTRACTS  FOR  THE 

PRODUCTION  OF  WAR  MATERIALS  FOR  THE  PUR¬ 
POSE  OF  LIMITING  PROFITS  THEREUNDER 

Whereas  it  is  imperative  that  effective  measures  be 
taken  to  limit  the  profits  paid  to  contractors  obtaining  con¬ 
tracts  for  the  production  of  war  materials ;  therefore,  be  it 

RESOLVED  BY  THE  SENATE  AND  THE  HOUSE 
OF  REPRESENTATIVES  OF  THE  UNITED  STATES, 
IN  CONGRESS  ASSEMBLED,  That— 

1.  The  Secretary  of  War  is  directed  to  insert  in  any 
contract  hereafter  made  by  the  War  Department,  which, 
in  his  judgment,  may  result  in  an  excessive  profit  to  the 
contractor,  a  provision  for  the  renegotiation  of  the  contract 
price  at  a  period  when  the  profits  can  be  determined  with 
reasonable  certainty. 

2.  The  Secretary  of  War  is  directed,  whenever  in  his 
opinion  excessive  profits  have  been  realized,  or  are  likely 
to  be  realized,  from  any  contract  with  the  War  Depart¬ 
ment,  to  require  such  contractor  to  renegotiate  the  contract 
price.  This  provision  shall  be  applicable  to  all  contracts 
hereafter  made  and  to  all  contracts  heretofore  made 
whether  or  not  such  contracts  contain  a  renegotiation 
clause,  provided  that  final  payment  has  not  already  been 
made  pursuant  to  such  contract. 

3.  In  renegotiating  a  contract  price  the  Secretary  of 
War  shall  not  make  allowance  for  any  salaries,  bonuses,  or 
other  compensation  paid  by  the  contractor  to  its  officers 
or  employees,  in  excess  of  a  reasonable  amount,  nor  shall  he 
make  allowance  for  any  excessive  reserves  set  up  by  the 
contractor,  and  the  Secretary  of  War  shall  freely  use  the 

powers  of  audit  conferred  upon  him  by  existing  law 

845  for  the  purpose  of  ascertaining  whether  such  un¬ 
reasonable  compensation  has  been  or  is  being  paid, 

or  whether  such  excessive  reserves  have  been  set  up. 
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4.  In  addition  to  the  powers  conferred  by  existing  law, 
the  Secretary  of  War  shall  have  the  right  to  demand  of 
any  contractor  who  holds  uncompleted  contracts  with  the 
United  States  for  the  production  of  war  materials  in  the 
aggregate  amount  of  $500,000  or  more  statements  of  actual 
costs  of  production  and  such  other  financial  statements,  at 
such  times  and  in  such  form  and  detail  as  the  Secretary 
of  War  may  require. 

5.  The  authority  and  discretion  herein  conferred  upon 
the  Secretary  of  War  may  be  by  him  delegated  to  such  in¬ 
dividuals  or  agencies  in  the  War  Department  as  he  may 
designate  and  he  may  authorize  such  individuals  to  make 
further  delegations  of  such  authority  and  discretion. 

6.  The  foregoing  provisions  shall  be  applicable  to  the 
Secretary  of  the  Navy  in  the  case  of  contracts  with  the 
Navy  Department  and  to  the  Chairman  of  the  Maritime 
Commission  in  case  of  contracts  with  that  Commission.  The 
powers  conferred  by  paragraph  4  above  shall  be  exercised 
by  the  War  Department,  the  Navy  Department,  or  the 
Maritime  Commission,  whichever  holds  the  largest  aggre¬ 
gate  amount  of  uncompleted  contracts  for  the  production 
of  war  materials. 
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L  FUNDAMENTAL  PURPOSES  OF  SECTION  403 

1.  Section  403  evolved  from  legislation  limiting  profit  to  a  statutory  percent¬ 
age. — The  first  law  since  World  War  I  relative  to  a  control  of  profits  on  armament 
was  the  Yinson-Trammell  Act,  enacted  in  1934.  Under  this  law  profits  on  naval 
construction  contracts  for  vessels  and  aircraft  were  limited  to  10  percent  of  the 
contract  price.  In  June  of  1936  the  act  was  amended  to  permit  the  offsetting  of 
losses  on  one  contract  against  profits  on  another  by  extending  the  10  percent  profit 
limitation  to  aggregate  contract  prices  for  all  contracts  completed  during  each 
taxable  year.  In  addition,  the  amendment  permitted  the  offsetting  of  net  losses 
of  one  taxable  year  against  net  profits  of  the  succeeding  taxable  year.  In  the 
same  year  (1936)  the  Merchant  Marine  Act  provided  for  a  10  percent  limitation 
on  profits  on  contracts  for  ships  built  for  the  Maritime  Commission.  In  April  of 
1939  the  Vinson-Trammell  Act  was  amended  to  provide  that  the  10  percent  limita¬ 
tion  on  profits  be  applied  only  to  contracts  for  naval  vessels  and  that  on  contracts 
for  Army  and  Navy  aircraft  a  maximum  profit  of  12  percent  of  contract  price  be 
allowed.  All  of  these  enactments  related  to  peacetime  procurement,  since  the 
country  was  not  yet  preparing  for  war. 

In  the  next  year,  on  June  28,  1940  an  act  was  passed  changing  the  allowable 
profits  on  naval  vessels  and  Army  and  Navy  aircraft  to  8  percent  of  the  contract 
price.  This  act,  coming  as  it  did  after  the  fall  of  the  Low  Countries  and  France, 
is  really  the  beginning  of  war  profit  legislation  in  the  United  States.  This  act 
extended  to  subcontractors  the  provisions  of  the  Vinson-Trammell  Act  and  reduced 
the  profit  limitations  imposed  thereby  to  8  percent  of  contract  prices  or  8.7  percent 
of  allowable  costs  of  contracts  other  than  prime  contracts  made  on  a  cost-plus-fixed- 
fee  basis.  The  Second  Revenue  Act  of  1940,  approved  October  8,  1940,  suspended 
as  of  December  31,  1939,  the  profit  limitation  statutes  applicable  to  military  and 
naval  contracts  and  subcontracts  whenever  the  contractors  and  subcontractors  were 
subject  to  excess  profits  tax.  Pursuant  to  the  Second  War  Powers  Act,  approved 
March  27, 1942,  the  President  by  Executive  Order  9217,  issued  April  10, 1942,  desig¬ 
nated  the  War  Production  Board,  the  War  Department,  the  Navy  Department, 
the  Treasury  Department,  the  Reconstruction  Finance  Corporation  and  the  Mari¬ 
time  Commission  as  the  governmental  agencies  authorized  to  inspect  the  plants  and 
audit  the  books  and  records  of  any  contractor  or  subcontractor  with  whom  a  defense 
contract  had  been  placed,  to  prevent  the  accumulation  of  unreasonable  profits. 

Under  this  authority  the  War  Department,  the  Navy  Department  and  the  Mari¬ 
time  Commission,  on  April  25,  1942,  directed  the  establishment  of  cost  analysis  sec¬ 
tions  and  price  adjustment  boards.  The  cost  analysis  sections  were  to  conduct  sur¬ 
veys  of  costs  and  profits  incident  to  war  contracts,  and  to  act  as  fact  finding  agencies 
for  the  price  adjustment  boards.  The  boards  were  to  assist  the  Departments  and 
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the  Commission  in  securing  voluntary  adjustments  or  refunds  whenever  ooets  or 
profits  were  deemed  excessive. 

On  March  28, 1942,  however,  the  day  after  the  Second  War  Powers  Act  became 
law,  and  nearly  2  weeks  before  Executive  Order  9127  was  issued,  the  House  of 
Representatives  adopted  the  Case  Amendment  to  H.  R.  6868  (Sixth  Supplemental 
National  Defense  Appropriation  Act,  1942),  the  purpose  of  which  was  to  limit  the 
profits  on  any  war  contract  to  6  percent,  thereby  precipitating  the  whole  question 
of  additional  controls  over  war  profits. 

2.  Section  403  was  adopted  as  an  alternative  to  fixed  profit  legislation. — The 

War  and  Navy  Departments  are  opposed  to  uniform  flat  percentage  profit  legislation 
on  the  theory  that  this  virtually  places  contracts  on  a  cost-plus  basis  and  because  it  is 
felt  that  the  rate  of  profit  should  be  related  to  the  contribution  and  performance  of 
the  contractor  and  not  to  a  fixed  statutory  percentage.  A  flat  profit  control  limita¬ 
tion,  in  the  opinion  of  these  Departments,  does  not  achieve  its  primary  objective  of 
uniformity  of  treatment.  Although  it  allows  a  fixed  uniform  percent  of  profit 
on  gross  sales,  this  is  most  unfair  as  applied  to  the  different  types  of  business  engaged 
in  war  work.  It  does  not  recognize  the  fact  that  in  different  lines  of  business  the 
same  volume  of  sales  may  require  widely  different  amounts  of  capital,  skill,  and 
work,  depending  on  the  rate  of  turn-over  or  production,  the  nature  of  the  article  or 
services,  and  similar  factors.  Moreover,  some  contractors  will  be  using  Government 
facilities,  some  will  be  Government  financed  either  through  advance  payments,  direct 
loans,  or  cost-plus-fixed-fee  contracts,  while  others  will  be  using  their  own  facilities 
and  capital. 

Many  vital  war  items  have  required  for  their  production  the  application  over  a 
period  of  years  of  highly  developed  inventive  genius,  original  designing  and  mechan¬ 
ical  skill.  Also,  many  products  require  such  precision  in  manufacture  that  few  con¬ 
tractors  can  qualify  for  their  production.  Furthermore,  it  not  infrequently  happens 
that  the  contractor  who  develops  such  an  article  is  producing  it  in  his  own  plant  with 
his  own  capital  and  with  his  own  painstakingly  developed  machinery.  Another 
contractor  may  be  engaged  as  a  new  and  separate  source  of  supply,  and  may  receive 
new  plant,  machinery  and  equipment,  without  cost,  from  the  Government;  the 
“know  how”  and  patent  licenses  may  have  been  obtained  without  cost  from  the 
original  contractor.  As  a  result  of  these  contributions  and  modem  equipment,  the 
second  contractor  frequently  produces  the  article  at  a  lower  cost  than  the  original 
contractor.  It  is  obvious  that  the  second  contractor  is  not  entitled  to  the  same  rate 
of  profit  as  the  original  one. 

On  the  other  hand,  in  some  cases  the  costs  of  a  new  producer  have  been  twice 
that  of  the  original  contractor  because  of  a  lack  of  skill  and  “know  how.”  Under 
fixed  statutory  limitations  the  new  contractor  might  receive  twice  the  profit  of  the 
original  producer.  This  is  obviously  most  unfair.  Consideration  must  also  be  given 
to  the  situation  where  a  “run  of  the  mill  product,”  requiring  little  skill,  is  being 
manufactured  and  where  material  costs  are  relatively  large;  and  also  to  cases  where 
subassembling  is  performed  by  a  subcontractor. 


It  is  apparent,  from  these  examples,  that  a  uniform  maximum  rate  of  profit 
for  everyone  would  necessarily  be  unfair  to  many.  Furthermore,  industry  studies 
have  revealed  diversities  in  production  so  varied  that, -with  rare  exceptions,  even 
application  of  a  uniform  rate  to  broad  classifications  by  industries  would  not  be 
practical  or  equitable.  Renegotiation  appears  to  be  the  only  method  so  far  sug¬ 
gested  which  is  sufficiently  flexible  to  cope  with  the  diversity  between  industries  or 
the  variations  within  them. 

The  War  and  Navy  Departments,  therefore,  suggested  the  elimination  of  the 
Case  amendment  and,  at  the  request  of  the  Chairman  of  the  Senate  Subcommittee 
on  Appropriations,  representatives  of  the  War  and  Navy  Departments  and  Mr. 
Donald  M.  Nelson,  Chairman  of  the  War  Production  Board,  agreed  to  suggest  a 
substitute  method  of  preventing  excessive  or  unanticipated  profits  on  war  contracts. 
The  substitute  method  recommended  by  the  War  and  Navy  Departments  and 
Mr.  Nelson  was  not  adopted  by  Congress,  but  the  Case  Amendment  was  eliminated 
and  section  403  was  enacted  in  its  place.  Section  403  was  based  upon  the  theory 
that  the  contract  prices  of  each  contractor  might  be  adjusted  after  consideration  of 
experience  in  the  performance  thereof  and  after  negotiation  with  the  contractor. 
Section  403  was  amended  by  section  801  of  the  Revenue  Act  of  1942,  approved 
October  21, 1942,  to  meet  certain  administrative  problems  encountered  in  its  applica¬ 
tion,  but  its  basic  principles  were  not  changed.  It  is  true  that  the  very  flexibility  of 
renegotiation  makes  complete  uniformity  and  certainty  almost  impossible  and  the 
necessity  of  dealing  with  cases  individually  creates  a  serious  administrative  burden. 
Nevertheless,  it  is  felt  that  the  benefits  and  advantages  of  renegotiation  outweigh 
these  disadvantages  and  make  it  preferable  to  other  methods  proposed. 

3.  Section  403  is  not  a  tax  act  designed  to  raise  revenne,  but  is  a  price  adjust¬ 
ment  act  designed  to  lower  costs. — Section  403  has  been  occasionally  but  inaccu¬ 
rately  interpreted  as  a  tax  act.  The  problem  of  excessive  war  costs  and  profits  is 
primarily  a  problem  of  pricing  and  not  of  taxation.  Heavy  taxation  does  not  meet 
the  problem  but  tends  to  aggravate  it  by  creating  an  incentive  for  increasing  costs. 

Three  important  respects  in  which  taxation  is  ineffective  in  meeting  the  problems 
solved  by  renegotiation  are: 

First — War  materiel  contracts,  which  have  been  generally  profitable,  sometimes 
are  excessively  so  because  many  war  industries  have  had  to  be  created  under  forced 
draft.  In  many  cases  profits  have  been  unpredictable  because  the  production  of 
repetitive  items  has  increased  by  geometric  proportions.  Therefore,  the  accumulation 
of  excessive  profits  by  some  war  contractors  has  been  and  always  will  be  unavoidable. 
These  excessive  profits  are  extremely  irregular.  They  accrue  to  some  contractors, 
not  to  others.  Taxation,  which  must  apply  equally  to  all  war  and  civilian  businesses, 
cannot  keep  pace  with  this  erratic  development  of  excessive  war  profits. 

Second— War  industries  lack  the  normal  competitive  incentive  for  low-cost, 
efficient  operation.  The  Government,  in  many  instances  must  buy  from  every 
available  source  of  supply,  regardless  of  cost.  Neither  taxation  nor  any  proposed 
profit  limitation  formula  restores  this  incentive.  In  fact,  taxation  and  most  limi¬ 
tation  formulas  put  a  premium  on  high  costs. 
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Third. — The  munitions  industry  is  extremely  varied.  A  large  part  of  it  operates 
with  Government  capital  or  Government  guarantees,  substantially  reducing  private 
risks.  Some  contractors  can  continue  their  peacetime  processes  with  little  change. 
Others  must  attempt  unfamiliar  and  unexplored  operations.  Some  operations  permit 
a  very  rapid  turn-over  of  the  contractor’s  investment,  others  a  very  slow  turn-over. 
No  formula  for  limiting  profits  can  deal  equitably  with  all  these  circumstances. 

Renegotiation  of  contracts  can  do  what  taxation  and  fiat  formulas  cannot. 
It  can  fit  the  profit  to  the  facts.  It  can  reduce  excessive  profits,  leaving  reasonable 
profits  untouched.  It  can  reward  low-cost  efficiency.  It  can  distinguish  between 
degrees  of  risk  and  venture.  It  is  the  only  device  flexible  enough  to  fit  the  variety 
of  war  industries. 

As  section  403  is  designed  to  meet  this  pricing  problem,  the  exactitude  and  uni¬ 
formity  of  application  found  under  a  tax  act  can  not  be  expected.  An  equal  degree 
of  uniformity  might  be  expected  in  the  renegotiation  of  groups  of  contracts  after 
“the  facts  are  in”  as  would  have  been  reached  at  the  time  of  initial  negotiations  had 
all  the  facts  then  been  known.  The  degree  of  uniformity  under  the  original  negotia¬ 
tions  would  be  varied,  however,  by  the  extent  to  which  various  factors  might  be 
given  different  weighting  by  different  persons  or  groups.  Consequently,  the  results 
of  renegotiation  will  not  and  can  not  reach  the  mathematical  uniformity  resulting 
from  a  tax  statute  that  is  concerned  only  with  the  determination  of  the  amount  of 
net  income  based  upon  a  stated  formula. 

4.  Specified  purposes  of  and  remedies  under  section  403. — Subsection  (b)  of 
section  403  requires  the  insertion  in  contracts  for  an  amount  in  excess  of  $100,000 
made  after  April  28, 1942,  of  a  provision  requiring  renegotiation  of  the  contract  price 
at  a  period  or  periods  when,  in  the  judgment  of  the  Secretary  of  War,  the  Secretary 
of  the  Navy,  the  Secretary  of  the  Treasury,  or  the  Chairman  of  the  Maritime  Com¬ 
mission,  the  profits  can  be  determined  with  reasonable  certainty,  as  well  as  a  pro¬ 
vision  requiring  the  contractor  to  insert  a  similar  provision  in  each  subcontract  for 
an  amount  in  excess  of  $100,000  made  by  him  under  such  contract. 

Subsection  (c)  of  section  403  authorizes  and  directs  the  Secretary  of  War,  the 
Secretary  of  the  Navy,  the  Secretary  of  the  Treasury,  and  the  Chairman  of  the 
Maritime  Commission,  whenever  in  his  opinion  excessive  profits  have  been  realized, 
or  are  likely  to  be  realized ,  from  any  contract  with  his  Department  or  the  Commission, 
as  the  case  may  be,  or  from  any  subcontract  thereunder,  whether  or  not  made  by  the 
contractor,  to  require  the  contractor  or  subcontractor  to  renegotiate  the  contract 
price  of  any  existing  contract  or  subcontract,  even  though  made  prior  to  April  28, 
1942  (provided  final  payment  had  not  been  made  prior  to  that  date),  and  of  any 
contract  or  subcontract  made  thereafter,  whether  or  not  it  contains  a  renegotiation 
or  recapture  dame,  unless  such  contract  or  subcontract  provides  otherwise  or  is 
exempted  pursuant  to  other  provisions  of  the  statute. 

The  statute  defines  renegotiation  as  including  a  refixing  of  the  contract  price 
by  the  Secretary  or  the  Chairman.  This  refixing  is  generally  accomplished  by  mu¬ 
tual  agreement  arrived  at  by  negotiation  between  the  contractor  and  the  price 
adjustment  board  of  one  of  the  Departments  or  the  Commission.  Under  these 
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agreements,  excessive  profits  are  eliminated  in  various  ways,  among  which  are 
the  following:  (1)  A  direct  cash  refund  by  the  prime  contractor  to  the  Government, 
in  which  event  his  contract  prices  would  not  be  adjusted  for  the  period  covered; 
(2)  a  reduction  in  the  contract  prices  on  future  deliveries  under  prime  contracts, 
which  automatically  would  accrue  to  the  benefit  of  the  Government;  (3)  a  direct 
eaah  refund  by  the  subcontractor  to  the  Government;  and  (4)  a  reduction  in  the 
contract  price  on  future  deliveries  under  subcontracts,  with  a  provision  that  any 
prime  contractor  receiving  the  benefit  thereof  must  pass  on  an  equivalent  benefit  to 
the  Government  in  the  form  of  a  corresponding  reduction  in  the  contract  prices  of 
its  prime  contracts  or  a  direct  cash  refund  to  the  Government.  These  methods 
may  also  be  used  in  combination  and  are  not  exclusive  of  other  appropriate  and 
effective  methods  applicable  to  particular  situations. 

In  the  event  it  becomes  impossible  to  reach  a  mutual  agreement,  the  case  is 
then  referred  to  the  official  of  the  Department  or  the  Commission  to  whom  authority 
has  been  delegated  under  the  statute,  who  gives  consideration  to  the  use  of  such 
special  measures  as  he  may  deem  necessary  or  advisable. 
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TL  GENERAL  PRINCIPLES  FOLLOWED  AND  FACTORS  CONSIDERED  IN 
DETERMINING  THE  EXISTENCE  OF  EXCESSIVE  PROFITS 

In  the  present  emergency  the  existence  of  excessive  profits  does  not  necessarily 
indicate  that  a  contractor  has  taken  undue  advantage  of  the  Government  or  that 
the  contracting  officers  have  failed  to  exercise  good  judgment  under  all  the  circum¬ 
stances.  Companies  have  been  asked  to  produce  war  equipment  with  which  neither 
they  nor  others  have  had  any  previous  experience,  and  in  quantities  far  beyond 
anything  previously  contemplated.  Under  such  circumstances  the  estimates  of 
costs  have  necessarily  been  unreliable  and  when  subjected  to  the  test  of  actual  pro¬ 
duction  have  often  proved  to  be  substantially  higher  than  the  actual  costs.  Con¬ 
sequently,  many  contractors  have  been  left  with  profits  which  they  neither  antici¬ 
pated  nor  wish  to  retain.  The  true  purpose  of  renegotiation  is  to  determine,  prefer¬ 
ably  by  agreement,  the  amount  of  these  profits  which  exceed  a  fair  margin  under 
all  the  circumstances,  and  these  circumstances  are  bound  to  vary  in  individual  cases. 

I.-  General  principles  followed  in  determining  excessive  profits. — In  considering 
whether  costs  or  profits  on  war  contracts  are  excessive,  the  price  adjustment  boards 
are  guided  by  the  following  broad  principles: 

(а)  That  the  stimulation  of  quantity  production  is  of  primary  importance. 

(б)  That  reasonable  profits  in  every  case  should  be  determined  with 
reference  to  the  particular  performance  factors  present  without  limitation  or 
restriction  by  any  fixed  formula  with  respect  to  rate  of  profit,  or  otherwise. 

(c)  That  the  profits  of  the  contractor  ordinarily  will  be  determined  on 
his  war  business  as  a  whole  for  a  fiscal  period,  rather  than  on  specific  contracts 
separately,  with  the  posable  exception  of  certain  construction  contracts. 
Fixed  price  contracts  are  negotiated  separately  from  fees  on  cost-plus-fixed-fee 
contracts.  . 

(d)  That  as  volume  increases  the  margin  of  profit  should  decrease.  This 
is  particularly  true  in  those  cases  where  the  amount  of  business  done  is  abnor¬ 
mally  large  in  relation  to  the  amount  of  the  contractor’s  own  capital  and  com¬ 
pany-owned  plant,  and  where  such  production  is  made  possible  only  by  capital 
and  plant  furnished  by  the  Government. 

(e)  That  in  determining  what  margin  of  profit  is  fair,  consideration  should 
be  given  to  the  corresponding  profits  in  pre-war  base  years  of  the  particular 
contractor  and  for  the  industry,  especially  in  cases  where  the  war  products  axe 
substantially  like  pre-war  products.  It  should  not  be  assumed,  however,  that 
under  war  conditions  a  contractor  is  entitled  to  as  great  a  margin  of  profit  as 
that  obtained  under  competitive  conditions  in  normal  times. 

if)  That  the  reasonableness  of  profits  should  be  determined  before  pro¬ 
virion  for  Federal  income  and  excess  profits  taxes. 
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(jg)  That  a  contractor’s  right  to  a  reasonable  profit  and  his  need  for  working 
capital  should  be  distinguished.  A  contractor  should  not  be  allowed  to  earn 
excessive  profits  on  war  contracts  merely  because  he  lacks  adequate  working 
capital  in  relation  to  a  greatly  increased  volume  of  business.  • 

2.  Particular  factors  considered  when  applicable  in  determining  excessive 
profits. — In  determining  the  margin  of  profit  to  which  a  contractor  is  entitled, 
consideration  is  given  to  the  manner  in  which  the  contractor’s  operations  compare 
with  those  of  other  contractors  with  respect  to  the  applicable  factors;  among  such 
factors  taken  into  consideration,  when  applicable,  are  the  following: 

(а)  Price  reductions  and  comparative  prices. 

(б)  Efficiency  in  reducing  costs. 

(c)  Economy  in  the  use  of  raw  materials. 

(d)  Efficiency  in  the  use  of  facilities  and  in  the  conservation  of  manpower. 

(e)  Character  and  extent  of  subcontracting. 

(/)  Quality  of  production. 

(g)  Complexity  of  manufacturing  technique. 

(h)  Rate  of  delivery  and  turnover. 

(t)  Inventive  and  developmental  contribution  with  respect  to  important 
war  products. 

(j)  Cooperation  with  the  Government  and  with  other  contractors  in 
developing  and  supplying  technical  assistance  to  alternative  or  competitive 
sources  of  supply  and  the  effect  thereof  on  the  contractor’s  future  peacetime 
business. 

Consideration  is  also  given  to  possible  increases  in  cost  of  materials,  imminent 
wage  increases,  and  the  risks  assumed  by  a  contractor  such  as  inexperience  in  new 
types  of  production,  delays  from  inability  to  obtain  materials,  rejections,  spoilage, 
“cut-backs”  in  quantities,  and  guarantees  of  quality  and  performance  of  the  product. 
It  is  also  recognized  that  a  contractor  whose  pricing  policy  results  in  comparatively 
reasonable  profits  is  entitled  to  more  favorable  treatment  than  a  contractor  whose 
pricing  policy  results  in  a  large  amount  of  unreasonable  profits  unless  this  is  attribu¬ 
table  to  reduced  costs  rather  than  over-pricing.  The  contractor  who  maintains 
only  a  reasonable  margin  of  profit  is  subjected  to  the  risks  incident  to  the  perform¬ 
ance  of  a  fixed  price  contract,  while  the  contractor  who  practices  over-pricing  usually 
has  taken  few,  if  any,  of  such  risks.  In  the  latter  case  the  profit  of  the  contractor 
should  be  adjusted  in  the  direction  of  the  fee  that  might  have  been  allowed  under 
a  cost-plus-fixed-fee  contract  for  the  production  of  similar  articles. 

The  contractor  in  every  instance  is  given  ample  opportunity  to  develop  and 
present  facts  with  respect  to  alkof  the  above  factors  and  to  any  other  factors  which 
in  his  particular  case  may  be  relevant  to  the  contractor’s  over-all  quality  of  perform¬ 
ance,  upon  which  his  profit  reward  is  based. 
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DDL  INTERPRETATIONS  OF  THE  STATUTE 

The  following  interpretations  of  the  statute  represent  the  present  opinion  of  the 
Departments  and  the  Commission  and  are  subject  to  such  revision  from  time  to 
time  as  may  appear  desirable  as  a  result  of  the  operation  of  the  boards  under  these 
interpretations.  They  are  issued  for  information  only  and  are  subject  to  change 
without  notice.  To  facilitate  the  issuance  of  changes,  these  interpretations  are 
designated  J-PAB-1  to  J-PAB-12,  inclusive. 

J-PAB-1 

1.  Contracts  and  subcontracts  subject  to  renegotiation. — U nder  subsection  (c) 
of  section  403  of  the  Sixth  Supplemental  National  Defense  Appropriation  Act,  1942 
(Public,  No.  528,  77th  Cong.),  approved  April  28,  1942,  as  amended  by  section  801 
of  the  Revenue  Act  of  1942  (Public,  No.  753,  77th  Cong.),  approved  October  21, 
1942,  whenever  in  the  opinion  of  the  Secretary  of  War,  the  Secretary  of  the  Navy, 
the  Secretary  of  the  Treasury,  or  the  Chairman  of  the  Maritime  Commission  (each 
being  hereinafter  referred  to  as  the  “Secretary”);  the  profits  realised  or  likely  to 
be  realized  on  any  contract  or  contracts  with  such  Department  or  Commission  (each 
being  hereinafter  referred  to  as  the  “Department”),  or  from  any  subcontract  or 
subcontracts  thereunder  whether  or  not  made  by  the  contractor,  may  be  excessive, 
the  Secretary  is  authorized  and  directed  to  require  the  contractor  or  subcontractor 
to  renegotiate  the  prices  of  such  contracts  and  subcontracts  to  eliminate  any  ex¬ 
cessive  profits  thereunder. 

The  provisions  of  section  403  relate  to  all  contracts  entered  into  by  the  War  and 
Navy  Departments  and  the  Maritime  Commission.  Contracts  of  the  Treasury 
Department  subject  to  renegotiation  include 

(1)  Contracts  placed  under  section  201  of  title  II  of  the  First  War  Powers 
Act,  1941,  55  Stat.  839  (principally  lend-lease  contracts,  which  may  be  identified 
by  the  symbols  “DA-TPS”  preceding  the  contract  number); 

(2)  Contracts  for  strategic  and  critical  materials  placed  under  the  authority  of 
the  Act  of  June  7, 1939,  53  Stat.  811  (such  contracts  made  after  March  1, 1943  may 
be  identified  by  the  symbols  “SCM-TPS”  preceding  the  contract  number); 

(3)  Contracts  for  supplies  for  refugee  relief  under  the  Red  Cross  program,  placed 
under  the  authority  contained  under  title  HI  of  the  Third  Supplemental  National 
Defense  Appropriation  Act,  1942,  55  Stat.  817  (such  contracts  may  be  identified  by 
the  symbols  “TRR”  preceding  the  contract  number). 

Other  types  of  contracts  regularly  entered  into  by  the  Procurement  Division  of 
the  Treasury  Department  in  the  ordinary  course  of  business  prior  to  the  war  period, 
as  such,  are  not  subject  to  renegotiation  unless  negotiated  under  authority  contained 
in  title  n  of  the  First  War  Powers  Act,  1941.  However,  purchase  orders,  issued  by 
the  War  and  Navy  Departments  and  the  Maritime  Commission  under  General 
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Schedule  of  Supplies  Contracts,  which  are  entered  into  by  the  Procurement  Division 
of  the  Treasury  Department  on  behalf  of  all  departments  and  establishments  of  the 
Government,  are  considered  as  being  subject  to  the  provisions  of  section  403.  Pur¬ 
chase  orders  issued  by  the  Treasury  Department  itself  under  such  contracts  are  also 
considered  as  being  subject  to  the  provisions  of  section  403  if  such  purchases  are  for 
lend-lease  or  for  the  Red  Cross  program. 

All  so-called  lend-lease  contracts  entered  into  by  the  War  Department,  the 
Navy  Department,  the  Treasury  Department  and  the  Maritime  Commission  are 
subject  to  the  provisions  of  section  403.  However,  lend-lease  contracts  entered 
into  by  any  other  department  or  agency,  of  the  Government  are  not  subject  to 
renegotiation  under  existing  law. 

Subsection  (c)  of  section  403  is  applicable  to  all  such  contracts  and  subcontracts, 
whether  or  not  such  contracts  or  subcontracts  contain  a  renegotiation  clause,  unless 
fi)  final  payment  pursuant  to  such  contract  or  subcontract  was  made  prior  to  April 
28,  1942,  or  (ii)  the  contract  or  subcontract  provides  otherwise  pursuant  to  subsec¬ 
tion  (b)  or  (i),  or  is  exempted  under  subsection  (i),  of  section  403,  or  (iii)  the  aggre¬ 
gate  sales  by  the  contractor  or  subcontractor,  and  by  all  persons  under  the  control 
of  or  controlling  or  under  common  control  with  the  contractor  or  subcontractor, 
under  contracts  with  the  Departments  and  subcontracts  thereunder  do  not  exceed, 
or  in  the  opinion  of  the  Secretary  concerned  will  not  exceed,  $100,000  for  the  fiscal 
year  of  such  contractor  or  subcontractor;  provided,  however,  no  renegotiation  of 
the  contract  price  pursuant  to  any  provision  therefor,  or  otherwise,  shall  be  com¬ 
menced  more  than  one  year  after  the  dose  of  the  fiscal  year  of  the  contractor  or 
subcontractor  within  which  completion  or  termination  of  the  contract  or  subcon¬ 
tract  occurs. 

The  term  “subcontract”  as  used  in  subsection  (c)  is  defined  to  mean  any  pur¬ 
chase  order  or  agreement  to  perform  all  or  any  part  of  the  work,  or  to  make  or  furnish 
any  article,  required  for  the  performance  of  another  contract  or  subcontract.  The 
term  “article”  is  defined  to  include  any  material,  part,  assembly,  machinery,  equip¬ 
ment,  or  other  personal  property.  This  definition  of  “subcontract”  is  much  broader 
than  under  the  Vmson-Trammell  Act,  in  that  profits  on  the  .  production  and  sale  of 
articles  required  for  the  performance  of  another  contract  or  subcontract  are  subject 
to  renegotiation,  as  well  as  profits  on  the  production  or  sale  of  all  materials  incor¬ 
porated  into  the  end  product,  down  to  and  including  raw  materials,  except  in  the 
case  of  certain  specified  raw  materials  exempted  under  subsection  (i)  (1)  (ii)  of  the 
statute.  This  definition  is  interpreted  to  include  contracts  with  contractors  and 
subcontractors  (a)  for  the  sale  or  processing  of  an  end  product  or  an  article  incor¬ 
porated  therein,  (b)  for  the  sale  of  machinery  or  equipment  used  in  the  processing 
of  an  end  product  or  of  an  article  incorporated  in  an  end  product,  (c)  for  the  sale  of 
component  parts  of  or  subassemblies  for  such  machinery  or  equipment,  and  (d)  for 
fhe  performance  of  personal  services  required  for  the  performance  of  the  contracts 
and  subcontracts  included  in  (a),  (b)  and  (c). 

An  allocation  is  made  of  sales  of  such  machinery  and  equipment  based  on  the 
nature  of  the  use  thereof  (i.  e.,  war  or  commercial  production)  and  to  the  extent  to 
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which  the  production  of  the  purchasers  to  idiom  such  sales  are  made  is  subject  to 
renegotiation,  such  sales  are  considered  renegotiable.  Thus  if  60%  of  the  sales  of 
the  purchasers  to  whom  such  machinery  and  equipment  are  sold  is  renegotiable, 
such  sales  of  machinery  and  equipment  are  considered  renegotiable  to  the  same  ex¬ 
tent.  In  those  cases  where  it  is  unduly  burdensome  or  impractical  to  trace  the 
end  use  of  individual  items  of  machinery  or  equipment,  the  Departments  fre¬ 
quently  make  this  determination  on  the  basis  of  industry-wide  estimates  or  by  some 
other  method  mutually  agreed  upon. 

The  term  “article”  has  also  been  interpreted  to  include  commercial  products 
as  well  as  equipment  fabricated  for  particular  uses  or  purposes.  The  fact  that  com¬ 
mercial  products  are  sold  for  industrial  usee,  either  directly  or  through  jobbers  or 
other  commercial  channels,  does  not  exclude  such  articles  from  this  definition.  The 
same  tests  are  applied  to  both  ordinary  commercial  products  and  equipment  fabri¬ 
cated  for  special  uses  and  purposes. 

The  fact  that  all  or  part  of  such  articles  are  sold  under  price  oeilings  fixed  by  the 
Office  of  Price  Administration  does  not  exclude  such  articles  from  this  definition,  or 
exempt  profits  made  on  the  sale  thereof  from  renegotiation. 

J-PAB-2  (a) 

2.  Exemptions. — 2  (a)  Payment  before  April  28, 1942. — Contracts  and  subcon¬ 
tracts  are  not  subject  to  renegotiation  under  the  statute  if  final  payment  pursuant  to 
i  such  contract  or  subcontract  was  made  prior  to  April  28, 1942.  If  final  payment  on 
j  a  contract  or  subcontract  was  not  made  prior  to  April  28, 1942,  profits  made  there¬ 
under  at  any  time,  even  in  years  prior  to  1942,  are  subject  to  renegotiation.  The 
Departments  have  adopted  the  policy  that  this  provision  with  respect  to  payment 
;  before  April  28, 1942  will  be  interpreted  so  that  payment  will  be  deemed  to  have  been 
made  although  certain  relatively  small  unliquidated  items  may  not  have  been  finally 
determined  and  paid  for. 

This  exemption  raises  the  legal  question  of  when  a  series  of  transactions  consti¬ 
tute  one  contract  or  several  contracts.  If  the  transactions  constitute  one  oontract 
and  final  payment  had  not  been  made  before  April  28, 1942,  then  all  the  transactions 
thereunder  are  subject  to  renegotiation.  If,  however,  the  transactions  constitute 
several  contracts,  then  only  those  contracts  on  which  final  payment  had  been  made 
,  before  April  28, 1942,  are  exempt.  This  question  arises  frequently  in  cases  involving 
:  reorders  and  orders  under  option  agreements,  periodic  deliveries  under  purchase 
,  orders,  and  other  similar  circumstances.  In  determining  whether  an  order  for  further 
i  quantities  or  work  constitutes  a  new  and  separate  oontract,  the  test  is  whether  a 
,  new  or  additional  promise  is  given  by  the  contractor  with  respect  to  the  additional 
order,  or  whether  this  additional  quantity  or  work  is  oovered  by  an  option,  or  other¬ 
wise,  under  the  initial  oontract. 

J-PAB-2  (6)  (JO. 

2  (6)  (i)  Fixed  exemptions:  Contracts  with  other  governmental  agencies;  Defense 
Plant  Corporation. — Subsection  ©  (1)  (i)  of  the  statute  provides  that  the  statute  shall 
not  apply  to  any  oontract  by  a  Department  with  any  other  department,  bureau. 
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agency  or  governmental  corporation  of  the  United  States  or  -with  any  Territory, 
possession,  or  State  or  any  agency  thereof  or  with  any  foreign  government  or  any 
agency  thereof.  Contracts  between  such  agencies  or  governmental  corporations 
and  private  contractors,  and  subcontracts  thereunder,  are  likewise  not  subject  to 
renegotiation,  except  in  those  instances  where  the  agency  or  governmental  corpora¬ 
tion  is  acting  as  a  direct  agent  for  a  Department.  In  these  instances,  the  contract 
is  deemed  to  be  with  the  principal  for  whom  the  agency  or  governmental  corporation 
is  acting  as  direct  agent,  and  not  with  the  agency  or  governmental  corporation,  and 
accordingly,  if  otherwise  subject  to  renegotiation,  will  not  be  exempted.  Thus, 
contracts  with  Defense  Supplies  Corporation,  Metals  Reserve  Company,  Rubber 
Reserve  Company  and  similar  governmental  corporations  are  not  subject  to  re¬ 
negotiation  unless  it  appears  that  the  governmental  corporation  was  acting  as  the 
direct  agent  for  one  of  the  Departments. 

As  to  contracts  with  the  Defense  Plant  Corporation,  the  following  statement 
of  policy  has  been  approved  by  the  Under  Secretary  of  War  and  the  Under  Secretary 
of  the  Navy: 

With  respect  to  contracts  placed  by  Defense  Plant  Corporation  for  machine  tools  and 
other  equipment  and  personal  property1  to  be  included  in  leased  facilities  to  prime  contrac¬ 
tors  with  or  subcontractors  of  the  War  and  the  Navy  Departments,  the  War  and  the  Navy 
Departments  will  obtain  appropriate  information  as  to  sales,  costs,  and  profits  on  such 
contracts  and  will  include  such  contracts  in  the  renegotiation  wherever  possible.  If  the  con¬ 
tractors  object  to  such  renegotiation  and  the  information  indicates  the  possibility  of  exces¬ 
sive  profits,  the  information  will  be  transmitted  to  Defense  Plant  Corporation  which  will 
examine  the  information  with  a  view  to  renegotiation  in  consultation  with  the  War  or  Navy 
Departments.  Contracts  placed  by  Defense  Plant  Corporation  for  the  construction  of 
plants,  as  distinguished  from  the  furnishing  of  equipment  and  supplies,  will  not  be  renego¬ 
tiated  nor  will  contractors  be  required  to  furnish  information  as  to  -their  profits  an  those 
contracts. 

It  frequently  happens  that  manufacturers  of  machine  tools  and  other  equipment  and 
personal  property  for  Defense  Plant  Corporation  prefer  to  obtain  a  clearance  from 
any  possible  statutory  liability  for  excessive  profits  on  those  contracts  instead  of 
relying  solely  on  the  view  of  the  Departments  that  such  contracts  are  not  subject 
to  renegotiation,  and  this  procedure  enables  them  to  do  so.  The  Departments  and 
Defense  Plant  Corporation  also  prefer  to  have  such  contracts  included  in  the  renego¬ 
tiation  whenever  possible  because  in  many  instances  the  Department  agrees  to 
indemnify  the  Defense  Plant  Corporation  against  loss  thereon. 

J-PAB-2  (6)  (H) 

2  (b)  (ii)  Fixed  exemptions:  Contracts  for  certain  raw  materials. — Subsection  0) 
(1)  (ii)  provides  that  the  statute  shall  not  apply  to  any  contract  or  subcontract  for 
the  product  of  a  mine,  oil  or  gas  well,  or  other  mineral  or  natural  deposit,  or  timber, 
which  has  not  been  processed,  refined,  or  treated  beyond  the  first  form  or  state  suit¬ 
able  for  industrial  use;  and  the  Secretaries  are  authorized  by  joint  regulation  to 
define,  interpret,  and  apply  this  exemption.  Such  joint  regulation,  promulgated  as 
of  February  1, 1943,  is  as  follows: 
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“1.  The  term  'exempted  product/  as  used  in  this  regulation,  shall  mean 
any  of  the  following  products: 

Aggregates  consisting  of  washed  or  screened  sand,  gravel  or  crushed  stone. 
Aluminum  ingots  and  pigs;  alumina;  calcined  or  dried  bauxite;  crude  bauxite. 
Antimony  ore,  crude;  antimony  ore,  concentrated;  antimony  metal;  antimony 
oxide. 

Arsenic  powder;  arsenious  oxide  (white  arsenic). 

Asbestos  fibre. 

Bismuth. 

Cement. 

Chromium  ore  and  ferrochrome  not  processed  beyond  the  form  or  state  suitable 
for  use  as  an  alloy  or  refractory  in  the  manufacture  of  steel;  bichromates;  chromic  add. 

China  clay ;  kaolin  day;  fire  clay ;  brick  and  tile  made  from  clays  other  than  kaolin, 
china  or  fire  day. 

Coal,  prepared;  run-of-mine  coal. 

Copper  ore,  crude;  copper  ore,  concentrated;  copper  billets,  cathodes,  cakes,  ingots, 
ingot  bars,  powder,  slabs,  and  wirebars. 

Fluorspar  ore;  fluorspar  fluxing  gravel;  lump  ceramic  ground  fluorspar;  add  grades 
of  fluorspar. 

Crude  iron  ore;  pig  iron. 

Gas,  natural,  not  processed  or  treated  further  than  the  processing  or  treating 
customarily  occurring  at  or  near  the  well. 

Gypsum,  crude;  calcined  gypsum. 

Lead  ore;  refined  lead  bars,  ingots  and  pigs;  antimonial  lead  bars,  ingots  and  pigs. 
Lime. 

Magnesite;  dead  burned  magnesite. 

Metallic  magnesium,  pigs  and  ingots. 

Manganese  ore;  ferromanganese;  silico manganese. 

Oil,  crude,  not  processed  or  treated  further  than  the  processing  or  treating  custom- 
arily  occurring  at  or  near  the  well. 

Phosphate  rock;  superphosphate. 

Ferromolybdenum;  calcium  molybdate;  molybdenum  oxide. 

Hock  salt;  common  salt  of  all  grades. 

Refined  silver  bars,  shot,  powder  and  grains. 

Stone,  rough  dimension. 

Sulphur,  crude. 

Standing  timber,  logs,  logs  sawed  into  lengths,  and  logs  with  or  without  bark. 
Refined  pig  tin. 

Tungsten  ore  and  concentrates;  ferro tungsten;  tungsten  powder. 

Vanadium  ore  and  concentrates;  ferro  vanadium ;  vanadium  pentoxide. 

Zinc  anodes,  balls,  oxides,  powder  and  slabs. 

“2.  Subsection  (i)  (1)  (ii)  of  section  403  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act,  1942,  as  amended,  is  interpreted  to  mean  that  each 
of  the  exempted  products  is  'the  product  of  a  mine,  oil  or  gas  well,  or  other 
mineral  or  natural  deposit,  or  timber,  which  has  not  been  processed,  refined  or 
treated  beyond  the  first  form  or  state  suitable  for  industrial  use’.  The  provisions 
of  said  section  403,  as  amended,  shall  not  apply  to  contracts  or  subcontracts 
for  the  exempted  products. 

“3.  In  cases  where  a  contractor  or  subcontractor  (a)  processes,  refines,  or 
treats  a  product  to  bring  it  up  to  the  form  or  state  of  an  exempted  product  and, 
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(&)  further  refines,  processes  or  treats  such  exempted  product  beyond  the  first 
form  or  state  suitable  for  industrial  use  in  order  to  perform  his  contract  or 
subcontract,  then  in  such  cases  the  exempted  product  in  its  first  form  or  state 
suitable  for  industrial  use  shall  be  considered,  for  the  purposes  of  renegotiation 
under  section  403,  as  amended,  as  an  item  of  cost  at  its  established  sale  or  market 
price. 

“4.  This  regulation  may  be  amended  from  time  to  time,  revising  the  list 
of  exempted  products  contained  in  paragraph  1  of  this  regulation.” 

J-PAB-2  (c) 

2  (c)  Discretionary  exemptions. — Under  subsection  (Z>)  of  the  statute,  the 
Secretary,  if  in  his  opinion  the  provisions  of  the  contract  or  subcontract  are  other¬ 
wise  adequate  to  prevent  excessive  profits,  may  provide  that  renegotiation  shall 
apply  only  to  a  portion  of  a  contract  or  subcontract,  or  shall  not  apply  to  perform¬ 
ance  during  a  specified  period  or  periods,  and  may  also  provide  that  the  contract 
price  in  effect  during  any  such  period  or  periods  shall  not  be  subject  to  renegotiation. 
Under  subsection  (i)  (2)  of  the  statute,  the  Secretary  is  authorized,  in  his  discretion, 
to  exempt  from  some  or  all  of  the  provisions  of  the  statute,  both  individually  and 
by  general  classes  or  types:  (i)  any  contract  or  subcontract  to  be  performed  outside 
of  the  territorial  limits  of  the  continental  United  States  or  in  Alaska;  (ii)  any  con¬ 
tracts  or  subcontracts  under  which,  in  the  opinion  of  the  Secretary,  the  profits  can 
be  determined  with  reasonable  certainty  when  the  contract  price  is  established,  such 
as  certain  classes  of  agreements  for  personal  services,  for  the  purchase  of  real  prop¬ 
erty,  perishable  goods,  or  commodities  the  mmmnnn  price  for  the  sale  of  which  has 
been  fixed  by  a  public  regulatory  body,  of  leases  and  license  agreements,  and  of 
agreements  where  the  period  of  performance  under  such  contract  or  subcontract 
will  not  be  in  excess  of  30  days;  and  (iii)  a  portion  of  any  contract  or  subcontract  or 
performance  thereunder  during  a  specified  period  or  periods,  if  in  the  opinion  of 
the  Secretary,  the  provisions  of  the  contract  are.  otherwise  adequate  to  prevent 
excessive  profits.  Such  contracts  and  subcontracts  remain  subject  to  renegotiation 
until  specifically  exempted  as  provided  in  the  statute. 

(i)  The  Secretary  of  War  has  delegated  to  the  Chiefs  of  the  Supply  Services 
including  the  Materiel  Command,  Army  Air  Forces,  respectively,  and  the  Secretary 
of  the  Navy  has  delegated  to  the  Under  Secretary  of  the  Navy,  authority,  in  their 
discretion,  to  exempt,  pursuant  to  subsection  0)  (2)  0),  any  contract  or  subcontract 
to  be  performed  outside  of  the  territorial  limits  of  the  United  States  or  in  Alaska. 
from  some  or  all  of  the  provisions  of  the  statute.  This  authority  may  be  exercised 
with  respect  to  existing  contracts  and  with  respect  to  contracts  executed  in  the 
future. 

Like  authority  has  been  delegated  to  the  Director  of  Procurement  by  the 
Secretary  of  the  Treasury.  . 

No  contract  or  subcontract  to  be  performed  outside  of  the  territorial  limits  of 
the  United'  States  or  in  Alaska  will  be  exempt  except  upon  specific  exemption  in¬ 
dividually  or  as  a  class  by  one  of  the  Chiefs  of  the  Supply  Services,  or  the  Command¬ 
ing  General,  Materiel  Command,  Army  Air  Forces,  ,  of  the  War  Department,  the 
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Under  Secretary  of  the  Navy  or  the  Director  of  Procurement  in  the  Treasury  De¬ 
partment. 

(ii)  The  Departments  deem  it  impractical  to  issue  jointly  any  regulations 
establishing  exemptions  of  classes  of  contracts  or  subcontracts  referred  to  in  sub¬ 
section  (i)  (2)  of  the  statute  because  of  variations,  as  between  the  Departments,  in 
the  circumstances,  under  which  those  contracts  and  subcontracts  are  entered  into. 
Pursuant  to  that  subsection,  exemptions  may,  however,  from  time  to  time  hereafter 
be  established  by  the  respective  Departments,  applicable  only  to  contracts  with 
such  Department  and  subcontracts  thereunder.  Such  an  exemption  will  not  extend 
to  contracts  with  any  other  Department  or  subcontracts  thereunder,  of  the  same 
class,  unless  specifically  concurred  in  by  the  Secretary  of  such  other  Department. 

J-PAB-2  (d) 

2  (d)  Subcontracts  under  exempt  contracts. — The  Departments  interpret  sub¬ 
sections  (i)  (1)  (i)  and  (i)  (1)  (ii)  of  the  statute  to  mean  that  subcontracts  under  a 
contract  or  subcontract  exempted  by  those  subsections,  are  likewise  exempt.  This, 
however,  does  not  apply  to  subcontracts  under  a  contract  or  subcontract  exempted 
by  discretionary  action  of  one  of  the  Secretaries  pursuant  to  subsection  (i)  (2)  of 
the  statute. 

J-PAB-2  (e) 

2  (e)  Annual  sales  under  $100,000. — While  the  statute  provides  that  the  rene¬ 
gotiation  clause  need  be  included  only  in  contracts  and  subcontracts  for  amounts  in 
excess  of  $100,000,  nevertheless  contracts  and  subcontracts  for  amounts  of  $100,000 
or  less  are  subject  to  renegotiation,  unless  otherwise  exempted.  The  statute 
is  applicable  unless  the  aggregate  sales  by  the  contractor  or  subcontractor, 
i  And  by  all  persons  under  the  control  of  or  controlling  or  under  common  control  with 
the  contractor  or  subcontractor,  under  contracts  with  the  Departments  and  subcon¬ 
tracts  thereunder  do  not  exceed,  or  in  the  opinion  of  the  Secretary  concerned  will 
not  exceed,  $100,000  for  the  fiscal  year  of  such  contractor  or  subcontractor. 

J-PAB-S 

3.  Subcontracts  for  real  proparty  excluded. — The  term  “article”  is  defined  to 
include  any  “material  *  *  *  or  other  personal  property.”  This  definition,  by 
inference  at  least,  excludes  real  property.  It  follows,  therefore,  that  a  sale  of  real 
property  or  the  construction  of  improvements  thereon  or  of  equipment  to  become  a 
part  thereof  which  is  required  to  perform  another  contract  is  not  included  in  the 
definition  of  the  term  “subcontract.”  This  situation  must  be  carefully  distinguished 
i  from  the  case  where  the  sale  of  the  real  property  or  the  construction  of  improvements 
thereon  or  equipment  therefor  is  the  subject  matter  of  a  prime  contract  with  one  of 
the  Departments.  Thus,  a  contract  to  sell,  construct  or  equip  a  building  for  a 
contractor  requiring  it  in  order  to  perform  a  contract  or  a  subcontract  would  be 
excluded;  while  a  contract  to  sell,  construct  or  equip  a  building  directly  for  a  Depart¬ 
ment  (or  for  one  acting  as  an  agent  for  a  Department)  would  constitute  a  prime 
oon tract  which  would  be  subject  to  renegotiation. 
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J-PAB-4 

4.  Statutes  of  fimitation. — The  statute  provides  two  statutes  of  limitation,  one 
on  the  renegotiation  of  individual  contracts  and  the  other  on  renegotiation  for  an 
expired  fiscal  year  or  years. 

(а)  Renegotiation  of  individual  contracts. — No  renegotiation  of  the  contract  price 
pursuant  to  any  provision  therefor,  or  otherwise,  shall  be  commenced  by  the  Secretary 
more  than  one  year  after  the  close  of  the  fiscal  year  of  the  contractor  or  subcontractor 
within  which  completion  or  termination  of  the  contract  or  subcontract,  as  determined 
by  the  Secretary,  occurs.  (See  subsection  (c)  (6).)  The  Departments  interpret  this 
provision  to  mean  that  renegotiation  commences  on  the  specific  date  set  by  the 
Department  conducting  renegotiation  for  the  initial  renegotiation  conference  unless 
otherwise  agreed  by  the  contractor. 

The  question  has  arisen  as  to  whether  the  term  “completion  •  *  •  of  the 
contract/7  as  used  in  this  provision,  means  final  delivery,  acceptance  or  payment. 
The  Departments  have  adopted  the  view  that  completion  of  the  contract  means 
finul  delivery  or  acceptance  under  the  contract,  rather  than  final  payment,  and  the 
fact  that  a  contractor  may  still  have  certain  obligations  under  guarantees  of  per¬ 
formance  or  the  fact  that  there  may  be  unliquidated  items  outstanding  does  not  ex¬ 
tend  the  time  of  completion  beyond  the  date  of  final  delivery  or  acceptance. 

(б)  Renegotiation  for  'prior  years. — Any  contractor  or  subcontractor  may  file  with 
the  Secretaries  of  the  Departments  concerned  financial  statements  for  any  prior 
fiscal  year  or  years,  in  such  form  and  detail  as  the  Secretaries  shall  prescribe  by  joint 
regulation.  The  Secretary  of  each  such  Department  has  one  year  thereafter  within 
which  he  may  give  written  notice  of  renegotiation,  in  form  and  manner  to  be  pre¬ 
scribed  in  such  joint  regulation,  fixing  a  date  and  place  for  an  initial  conference  to  be 
held  within  60  days,  and  unless  such  notice  is  given  by  one  of  the  Secretaries  and 
renegotiation  commenced  by  such  Secretary  within  60  days,  the  liability  of  the  con¬ 
tractor  or  subcontractor  for  excessive  profits  realized  during  such  year  or  years  will 
be  discharged.  (See  subsection  (c)  (5).) 

A  joint  regulation  prescribing  the  form  of  the  financial  statments  which  the  con¬ 
tractor  or  subcontractor  may  file  was  promulgated  as  of  February  1, 1943. 

J-PAB-5 

5.  Recognition  of  exclusions  and  deductions  allowed  for  Federal  tax  purposes. — 

Under  subsection  (c)  (3)  of  the  statute,  as  amended,  the  Secretary  in  determining  the 
excessiveness  of  profits  must  “recognize  the  properly  applicable  exclusions  and  de¬ 
ductions  of  the  character7'  which  the  contractor  or  subcontractor  is  allowed  under 
chapter  1  and  chapter  2  E  of  the  Internal  Revenue  Code.  Since  those  items  must  be 
properly  applicable  to  the  profits  from  the  contracts  and  subcontracts  being  rene¬ 
gotiated,  they  must  be  allocated  between  the  renegotiate  and  nonrenegotiable 
business,  even  though  the  full  amount  is  allowed  for  tax  purposes.  The  words 
“of  the  character77  disclaim  the  implication  that  the  renegotiating  authorities  are 
required  to  compute  and  allow  the  actual  dollar  amount  of  exclusions  and  deduc¬ 
tions  which  the  Bureau  of  Internal  Revenue  would  allow. 
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The  Departments  have  issued  the  following  interpretations  with  respect  to  the 
recognition  of  exclusions  and  deductions  allowed  for  Federal  tax  purposes: 

J-PAR-5  (<x) 

5  (a)  Amortization,  depreciation  and  conversion. — Under  section  124  of  the  In¬ 
ternal  Revenue  Code,  if  a  contractor  has  acquired  or  constructed  with  his  own  funds 
facilities  especially  adapted  for  use  in  war  production,  he  may  amortise  the  cost  over 
a  5-year  period  at  the  rate  of  20  percent  per  year  upon  obtaining  a  Certificate  of 
Necessity  from  the  Secretary  of  War  or  the  Secretary  of  the  Navy.  Even  though 
the  contractor  has  obtained  a  Certificate  of  Necessity,  he  need  not  amortize  the  cost 
at  this  special  rate  but  may,  if  he  desires,  amortize  his  cost  at  ordinary  rates. 

In  computing  net  profits  before  Federal  income  and  excess  profits  taxes  of  any 
contractor  or  subcontractor,  for  purposes  of  renegotiation,  the  amount  of  amortiza¬ 
tion  allowed  under  section  124  of  the  Internal  Revenue  Code  (except  to  the  extent 
of  depreciation)  will  not  be  allowed  as  an  item  of  cost.  However,  the  amount  of 
such  amortization  in  excess  of  depreciation  will  be  deducted  from  such  profits  and 
not  considered  as  representing  excessive  profits  for  purposes  of  renegotiation.  In 
determining  whether  and  the  extent  to  which  profits  remaining  after  deducting 
the  amount  of  such  amortization  are  excessive,  consideration  will  be  given  to  the 
extent  that  it  appears  that  the  contractor  or  subcontractor  will  have  residual  value 
in  the  amortized  facilities  so  far  as  it  may  be  reasonably  ascertained. 

If  the  emergency  is  terminated  during  the  5-year  period,  the  amortization  period 
may  be  shortened  accordingly,  and  the  contractor  or  subcontractor  will  be  entitled 
to  adjust  his  taxes  for  prior  years,  on  the  conditions  stated  in  the  Internal  Revenue 
Code,  to  give  effect  to  the  corresponding  increase  in  the  deduction  taken  in  each  such 
year,  but  there  is  no  authority  for  reopening  renegotiation  agreements  to  give  con¬ 
sideration  to  this  accelerated  amortization  corresponding  to  the  adjustment  of  taxes 
for  prior  years  to  which  the  contractor  or  subcontractor  may  thus  become  entitled. 

War  facilities  not  covered  by  Certificates  of  Necessity,  representing  permanent 
capital  additions  for  the  manufacture  of  war  products  or  materials,  are  depreciated 
by  the  Bureau  of  Internal  Revenue,  and  will  be  depreciated  in  renegotiation,  at  the 
ordinary  rates  of  depreciation  for  corresponding  property.  The  demands  of  war 
production,  however,  frequently  require  the  use  of  facilities  for  extraordinary  con¬ 
secutive  periods  of  day  and  night  shifts,  and  under  those  circumstances  the  Bureau 
and  the  renegotiation  authorities  may  allow  depreciation  on  the  machinery,  but  not 
on  the  buildings,  at  higher  rates. 

The  full  amount  of  costs  of  converting  facilities  to  war  production  which  do  not 
represent  permanent  additions,  such  as  rearrangement  of  machinery,  is  allowed  by 
the  Bureau,  and  will  be  allowed  in  renegotiation,  for  the  year  in  which  it  is  in¬ 
curred.  This  does  not  include  losses  on  commercial  inventory  which  has  become 
unsaleable  as  a  result  of  wartime  regulations  or  loss  of  market. 

J-PAB-5  (6) 

5  (6)  Losses  from  prior  years. — Section  122  of  the  Internal  Revenue  Code  author¬ 
izes  the  deduction  for  any  taxable  year  of  the  “net  operating  loss"  for  the  first  and 
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second  preceding  taxable  years,  subject  to  certain  exceptions  and  limitations.  The 
part  of  such  loss  which  was  attributable  to  contracts  or  subcontracts  subject  to  renego¬ 
tiation  is  a  “properly  applicable”  deduction  which  is  allowed  in  renegotiation,  but 
the  part  which  was  attributable  to  commercial  business  or  to  contracts  and  subcon¬ 
tracts  not  subject  to  renegotiation  is  not  allowed.  The  term  “net  operating  loss” 
and  the  amount  thereof  which  is  deductible  for  tax  purposes  is  defined  in  the  code. 
In  determining  the  amount  of  “net  operating  loss”  to  be  allowed  'for  renegotiation 
purposes,  losses  on  contracts  and  subcontracts  pursuant  to  which  final  payment  was 
made  prior  to  April  28, 1942,  or  which  for  other  reasons  would  not  be  subject  to  rene¬ 
gotiation  even  had  such  losses  been  incurred  during  the  fiscal  year  or  other  period 
under  consideration,  are  not  allowed. 

Even  though  a  contractor  has  no  “net  operating  loss”  to  carry  over  for  tax  pur¬ 
poses,  the  renegotiating  authorities,  nevertheless,  give  consideration,  under  proper  cir¬ 
cumstances,  to  losses  incurred  in  prior  years  on  contracts  and  subcontracts  subject 
to  renegotiation.  This  does  not  necessarily  mean  that  the  full  amount  of  such  losses 
are  to  be  allowed  against  profits  for  the  fiscal  year  or  other  period  under  consideration, 
but  only  that  they  may  be  recognized  as  one  of  the  factors  in  determining  whether 
such  profits  are  excessive. 

The  Internal  Revenue  Code  also  provides  for  the  “carry-back”  of  “net  operating 
losses”  in  subsequent  years  through  adjustment  of  taxes  for  prior  years,  but  there  is 
no  authority  for  reopening  renegotiation  agreements  to  give  consideration  to  net 
losses  incurred  in  periods  subsequent  to  the  periods  covered  by  such  agreements. 
J-PAB-6  (c) 

5  (c)  War  losses. — Section  127  of  the  Internal  Revenue  Code  provides  that 
the  amount  of  the  loss  on  account  of  property  destroyed  or  seized  on  or  after  Decem¬ 
ber  7,  1941,  in  the  course  of  military  or  naval  operations  by  the  United  States  or 
any  other  country  engaged  in  the  present  war  may  be  allowed  as  a  deduction  from 
income  in  the  year  in  which  such  destruction  or  seizure  occurs.  The  fact  that  the 
property  has  been  destroyed  or  seized  in  the  course  of  the  war  does  not  of  itself 
establish  the  loss  as  a  “property  applicable”  deduction  to  be  recognized  in  renego¬ 
tiation.  In  order  that  such  a  loss  be  recognized  in  renegotiation,  the  contractor 
or  subcontractor  must  furnish  evidence  satisfactory  to  the  renegotiating  authorities 
of  the  connection  between  the  property  destroyed  or  seized  and  the  performance 
of  the  contracts  or  subcontracts  being  renegotiated. 

J-PAB-5  (d) 

5  (d)  Interest. — Interest  on  borrowed  capital  is  deductible  under  the  Internal 
Revenue  Code  and  is,  therefore,  allowed  where  property  applicable  for  purposes  of 
contract  renegotiation. 

The  general  principle  used  in  the  allocation  of  interest  is  that  all  interest  on 
borrowed  funds  is  allocated  between  sales  subject  to  renegotiation  and  sales  not 
subject  to  renegotiation  on  the  baas  of  the  proportion  which  each  category  of  sales 
bears  to  the  total  business,  with  the  exception  that  in  no  case  is  the  interest  charged 
to  sales  subject  to  renegotiation  less  than  the  interest  on  those  borrowings  which 
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can  be  definitely'  ascertained  as  applicable  to  such  sales  (e.  g.,  “V”  loans,  advance 
payments,  etc.),  and  similarly,  in  no  case  is  interest  charged  to  sales  not  subject 
to  renegotiation  less  than  the  interest  on  those  borrowings  which  can  be  definitely 
ascertained  as  applicable  to  such  sales.  An  appropriate  portion  of  such  interest 
will  be  allocated  to  income,  if  any,  derived  from  sources  other  than  sales. 

So  long  as  the  borrowed  capital  is  used  for  war  purposes,  it  does  not  matter 
when  the  obligation  was  incurred.  Interest  on  long-term  bonds  and  obligations 
issued  long  before  the  war  is  allowable  if  the  capital  represented  by  such  obligations 
is  used  for  war  production. 

J-PAB-5  (e) 

5  (e)  Advertising. — Allowances  for  advertising  expenses  are  based  upon  deduc¬ 
tions  allowed  by  the  Bureau  of  Internal  Revenue  for  tax  purposes.  These  allowable 
deductions  have  been  described  by  Commissioner  Guy  T.  Helvering  of  the  Bureau 
of  Internal  Revenue  in  a  statement  issued  on  September  29,  1942,  as  follows: 

To  be  deductible,  advertising  expenditures  must  be  ordinary  and  necessary  and  bear 
a  reasonable  relation  to  the  business  activities  in  which  the  enterprise  is  engaged.  Hie 
Bureau  recognizes  that  advertising  is  a  necessary  and  legitimate  business  expense  so  long 
as  it  is  not  carried  to  an  unreasonable  extent  or  does  not  become  an  attempt  to  avoid  proper 
tax  payments. 

The  Bureau  realizes  that  it  may  be  necessary  for  taxpayers  now  engaged  in  war  pro¬ 
duction  to  maintain  through  advertising,  their  trade  names  and  the  knowledge  of  the  quality 
of  their  products  and  good  will  built  up  over  past  years,  so  that  when  they  return  to  peace¬ 
time  production  their  names  and  the  quality  of  their  products  will  be  known  to  the  public. 

In  determining  whether  such  expenditures  are  allowable,  cognizance  will  be  taken  at 
(1)  the  size  of  the  business,  (2)  the  amount  of  prior  advertising  budgets,  (3)  the  public 
patronage  reasonably  to  be  expected  in  the  future,  (4)  the  increased  cost  of  the  elements 
entering  into  the  total  of  advertising  expenditures,  (5)  the  introduction  of  new  products 
and  added  lines,  and  (6)  buying  habits  necessitated  by  war  restrictions,  by  priorities,  and 
by  the  unavailability  of  many  of  the  raw  materials  formerly  fabricated  into  the  advertised 
products. 

Reasonable  expenses  incurred  by  companies  in  advertising  and  advertising  technique 
to  speed  the  war  effort  among  their  own  employees,  and  to  cut  down  accidents  and  unneces¬ 
sary  absences  and  inefficiency,  will  be  allowed  as  deductions.  Also  reasonable  expenditures 
for  advertisements  including  the  promotion  of  Government  objectives  in  wartime,  such  as 
conservation,  salvage  or  the  sale  of  War  Bonds,  which  are  signed  by  the  advertiser,  will  be 
deductible  provided  they  are  reasonable  and  are  not  made  in  an  attempt  to  avoid  proper 

furttiftW 

Ordinarily,  product  advertising  specifically  offering  individual  products  for 
current  sale  (as  distinguished  from  institutional  advertising  designed  to  keep  the 
advertiser’s  name  or  the  names  of  its  peacetime  products  before  the  public)  is 
charged  in  full  to  commercial  business,  but  product  advertising  by  subcontractors 
may  be  allowed  in  a  reasonable  amount  as  a  charge  against  renegotiable  business 
with  respect  to  products  sold  primarily  for  use  in  war  production. 

The  test  of  whether  expenditures  for  advertising  are  reasonable  is  whether 
they  are  ordinary  and  necessary  and  bear  a  reasonable  relation  to  the  business 
activities  in  which  the  enterprise  is  engaged.  In  waiting  this  test  of  reasonable¬ 
ness,  consideration  is  given  to  the  amount  spent  for  institutional  advertising,  and 
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for  product  advertising  of  the  nature  of  institutional  advertising.  If  such  expendi¬ 
tures  are  extravagant  and  out  of  proportion  to  the  size  of  the  company  or  to  the 
amount  of  its  advertising  budget  in  the  past,  such  payments  will  be  disallowed  as 
elements  of  cost. 

J-PAB-5  (f) 

5  (f)  Salaries ,  wages ,  and  other  compensation. — Subsection  (d)  of  section  403 
provides  that  “in  renegotiating  a  contract  price  or  determining  excessive  profits 
*  *  *  the  Secretaries  of  the  respective  Departments  shall  not  make  any -allow¬ 
ance  for  any  salaries,  bonuses  or  other  compensation  paid  by  a  contractor  to  its  officers 
or  employees  in  excess  of  a  reasonable  amount.”  Pursuant  to  such  provision  con¬ 
sideration  is  given  to  the  nature  of  the  work,  extent  of  responsibility  and  experience 
and  effectiveness  of  the  officer  or  employee,  and  increases  in  compensation  since 
January  1, 1939;  and  comparison  is  made  where  possible  with  the  compensation  of 
officers  or  employees  in  similar  positions  in  other  companies  within  the  particular 
industry.  Reasonableness  of  compensation  is  determined  only  within  broad  limits, 
and  weight  is  given  to  the  determination  by  the  company  of  the  value  to  it  of  the 
services  of  an  officer  or  employee. 

Any  statutory  provisions,  and  any  Executive  orders  or  regulations  issued  under 
the  Act  of  Congress  approved  October  2,  1942,  regulating  or  limiting  the  payment 
of  wages  and  salaries  will  be  observed  in  renegotiation  so  far  as  applicable. 

J-PAB-6 

6.  Costs  of  post-war  am  version. — Contractors  frequently  create  reserves  for  the 
purpose  of  reconverting  their  plant  facilities  to  normal  peacetime  operations  at  the 
termination  of  the  war.  It  is  the  policy  of  the  Departments  to  disallow  any  such 
charges  for  the  reasons  that  (i)  the  necessity  for  the  reconversion  may  never  arise; 
(ii)  the  nature,  extent  and  cost  of  reconversion  is  too  conjectural  to  warrant  a  present 
determination  with  respect  thereto;  and  (iii)  the  unknown  duration  of  the  war 
precludes  an  estimate  with  any  degree  of  accuracy  of  the  amount  of  money  which 
may  be  required  for  reconversion.  This  is  in  accordance  with  the  policy  stated  by 
Mr.  Donald  M.  Nelson,  Chairman  of  the  War  Production  Board,  in  a  letter  dated 
March  6,  1942,  addressed  to  the  Under  Secretaries  of  the  War  and  Navy 
Departments. 

J-PAB-7 

7.  Patent  royalties. — Public  Law  768,  77th  Congress,  approved  October  31, 
1942,  provides  that  whenever  an  invention,  patented  or  unpatented,  is  manufactured 
for  the  United  States,  with  license  from  the  owner,  and  such  license  provides  for  the 
payment  of  royalties  at  rates  or  amounts  “believed  to  be  unreasonable  or  excessive 
by  the  head  of  the  department  or  agency  of  the  Government  which  has  ordered  such 
manufacture”,  the  head  of  the  Department  concerned  shall  notify  the  licensor  and 
the  licensee  and  within  a  reasonable  time  thereafter  shall  “fix  and  specify  such  rates 
or  amounts  of  royalties,  if  any,  as  he  shall  determine  are  fair  and  just,  taking  into 
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account  the  conditions  of  wartime  production”  and  authorize  the  payment 
thereof  by  the  licensee  to  the  licensor.  It  further  provides  that  the  licensee  not 
thereafter  pay  to  the  licensor  nor  charge  to  the  United  States  a  royalty  in  excess  of 
that  specified  in  the  order  and  that  the  licensor’s  sole  and  exclusive  remedy  for 
royalties  in  excess  thereof  shall  be  by  suit  in  the  Court  of  Claims  or  in  the  district 
courts  having  concurrent  jurisdiction.  The  statute  further  provides  that: 

Nothing  herein  contained  shell  be  deemed  to  preclude  the  applicability'  of  Public 
Law  528,  77th  Congress  [L  e.,  section  403],  aa  the  same  may  be  heretofore  or  hereafter 
amended  so  far  as  the  same  may  be  applicable. 

As  part  of  the  renegotiation  with  any  contractor  or  subcontractor  who  has  in¬ 
cluded  in  costs  substantial  amounts  for  royalties  paid  or  payable  under  patent 
licenses,  inquiry  will  be  made  as  to  any  action  taken,  pending  or  contemplated  under 
the  statute,  and  no  allowance  will  be  made  for  royalties  in  excess  of  any  rate  or 
amount  fixed  and  specified  by  the  head  of  the  department  or  agency  of  the  Govern¬ 
ment  which  has  ordered  manufacture  thereunder. 

In  the  absence  of  an  order  under  the  royally  statute,  the  renegotation  authorities 
will  consider  whether  or  not  the  amount  of  the  royalties  is  fair  and  reasonable 
under  the  circumstances  (taking  into  consideration  the  affiliation,  if  any,  of  the  licen¬ 
sor  and  licensee). 

I-PAB-8 

8.  Contracts  with  manufacturers*  representatives. — Contracts  between  manu¬ 
facturers  and  their  representatives  are  subject  to  renegotiation  as  subcontracts 
when  the  representative' is  performing,  or  agrees  to  make  available  on  request, 
engineering,  maftbanical,  or  other  services  related  to  the  performance  of  one  or 
more  prime  contracts  with  one  of  the  Departments  or  subcontracts  thereunder, 
including  assistance  in  the  obtaining  of  priority  certificates  and  in  other  matters 
required  in  connection  with  performance  of  the  contract.  For  example,  manufac¬ 
turers’  agents  in  the  machine  tool  industry  customarily  hold  themselves  ready  to 
furnish  engineering  advice,  mechanical  service,  and  advice  on  training  in  the  use  of 
tools  irrespective  of  whether  they  are  availed  of  by  the  manufacturer,  and  by  con¬ 
tract  or  custom  the  commissions  of  the  agent  are  usually  paid  in  either  case  and 
charged  by  the  manufacturer  into  the  cost  of  the  took  These  activities  comprise 
“part  of  the  work  required  for  the  performance  of  another  contract”  within  the 
definition  of  subcontract  in  the  renegotiation  statute.  When  a  manufacturer’s 
representative  also  acts  as  dealer  he  is  in  substantially  the  same  position  as  a  jobber 
and  his  sales  of  articles  to  one  of  the  Departments  or  a  contractor  with  a  Depart¬ 
ment  or  a  subcontractor  thereunder  are  subject  to  renegotiation  whether  the  articles 
are  delivered  from  his  own  inventory  or  shipped  direct  by  the  manufacturer.  The 
fact  that  the  prices  on  articles  handled  by  manufacturers’  representatives  and 
jobbers  are  regulated  under  Office  of  Price  Administration  price  ceilings  does  not 
affect  the  result.  The  reasonableness  of  such  charges  determines  the  extent  to 
which  they  will  be  allowed  as  costs  of  the  contractor  for  the  purpose  of  renegotiation. 
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J-PAB-9 

9.  Over-all  renegotiation;  Cost-phis-fixed-fee  contracts. — Renegotiation  on  the 
basis  of  the  over-all  profit  on  the  war  contracts  of  a  contractor  or  subcontractor  for  a 
specified  period  was  not  expressly  authorized  by  the  original  statute  and  was  adopted 
by  the  Departments  as  a  matter  of  policy.  This  method  is  now  authorized  by  the 
statute,  as  amended,  which  expressly  provides  for  renegotiation  of  contracts  and 
subcontracts  as  a  group  without  separately  renegotiating  the  contract  price  of  each 
contract  or  subcontract.  The  statute  also  contains,  however,  the  original  provision 
for  renegotiation  by  individual  contracts,  and  in  some  instances  the  Secretaries  have 
found  that  method  more  convenient  in  actual  practice.  Under  renegotiation  on  an 
over-all  basis,  excessive  profits  are  determined  by  a  study  of  a  contractor’s  financial 
position  and  the  profits,  past  and  prospective,  from  his  contracts  and  subcontracts 
taken  as  a  whole  for  a  particular  fiscal  year  or  other  period  rather  than  by  analyzing 
each  individual  contract  or  subcontract  on  a  unit  cost  basis. 

Only  contracts  with  the  Departments  named  in  the  statute  and  subcontracts 
thereunder  are  subject  to  renegotiation  and  accordingly  sales  and  costs  are  segre¬ 
gated  between  them  and  other  contracts  and  business.  War  contracts  not  subject 
to  renegotiation  ordinarily  will  be  renegotiated  if  the  contractor  or  subcontractor  so 
requests,  provided  their  inclusion  does  not  reduce  the  profits  on  the  renegotiate 
business,  but  under  no  circumstances  will  commercial  or  civilian  business  be  included 
in  the  renegotiation. 

In  renegotiation  on  an  over-all  profit  basis,  fees  under  cost-plus-fixed-fee  con¬ 
tracts  will  be  renegotiated  separately  from  the  fixed-price  contracts  of  the  contractor. 
J-PAB-10 

10.  Credit  for  Federal  taxes;  State  and  local  taxes.— Before  the  amendment  to 
the  statute,  concern  had  been  frequently  expressed  that  a  contractor  might,  be 
required  to  pay  taxes  on  his  profits  and  then  be  required  at  a  later  date  to  refund 
these  profits  as  a  result  of  renegotiation.  The  statute  originally  made  no  express 
provision  for  crediting  against  excessive  profits  eliminated  through  renegotiation 
Federal  income  and  excess  profits  taxes  assessed  with  respect  thereto.  In  the  absence 
of  such  credit  the  contractor  would  be  forced  to  pay  twice,  once  in  tlie  form  of  taxes 
and  the  second  time  by  a  refund  of  excessive  profits.  While  it  seemed  plain  that 
.the  original  statute  did  not  intend  such  double  liability,  section  403  was  amended  to 
provide  that  in  determining  the  amount  of  excessive  profits  the  Secretary  shall  allow 
the  contractor  or  subcontractor  credit  for  the  amount  of  the  Federal  income  and 
excess  profits  taxes  paid  or  payable  with  respect  to  such  excessive  profits,  as  provided 
in  section  3806  of  the  Internal  Revenue  Code. 

In  case  of  renegotiation  with  respect  to  years  for  which  Federal  income  and 
excess  profits  returns  have  not  been  filed,  the  amount  of  excessive  profits  alimfnttfp^ 
may  be  excluded  from  gross  income  in  such  returns,  provided  at  the  time  of  filing 
the  return  the  renegotiation  has  progressed  to  such  a  stage  that  the  amount  of 
excessive  profits  eliminated  has  become  certain.  This  procedure  has  been  specifi¬ 
cally  authorized  by  I.  T.  3577  (Internal  Revenue  Bulletin  1942  No.  37),  and  is  subject 
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to  the  condition  that  a  tax  may  be  assessed  on  any  portion  of  the  excessive  profits 
which  is  not  eliminated  by  renegotiation. 

State  and  local  taxes  are  recognized  as  a  proper  item  of  expense,  subject,  of 
course,  to  allocation  between  renegotiate  and  nonrenegotiable  business. 

J-PAB-11 

11.  Final  agreements  and  clearance. — When  a  contractor  or  subcontractor  has 
renegotiated  in  good  faith  for  a  specified  period  and  agreed  to  eliminate  excessive 
profits  for  such  period,  he  is  entitled  to  assurance  that  the  matter  will  not  be  re¬ 
opened  at  a  later  date.  The  original  statute  did  not  expressly  provide  for  any  final 
clearance  from  liability  for  excessive  profits,  but  under  the  statute  as  amended,  the 
Secretaries  are  expressly  authorized  to  make  agreements  and  “any  such  agreement 
shall  be  final  and  conclusive  according  to  its  terms;  and,  except  upon  a  showing  of 
fraud  or  malfeasance  or  a  wilful  misrepresentation  of  a  material  fact,  such  agreement 
shall  not  be  reopened  as  to  the  matter  agreed  upon,  and  shall  not  be  modified  by 
any  officer,  employee,  or  agent  of  the  United  States.”  The  Secretary  of  each 
Department  has  delegated  to  the  Secretary  of  each  other  Department  the  power 
to  sign  final  and  other  agreements  on  his  behalf,  with  respect  to  renegotiations 
assigned  to  such  other  Department.  Thus,  if  a  case  for  renegotiation  is  assigned 
to  the  Secretary  of  one  Department  for  renegotiation,  the  Secretary  of  that  Depart¬ 
ment  has  the  power  to  sign  a  final  agreement  on  behalf  of  the  Secretaries  of  the 
other  Departments. 

J-PAB-12 

12.  Responsibility  of  contractors  to  withhold  payments  of  excessive  profits  to 

subcontractors. — Under  the  terms  of  the  statute,  as  originally  adopted,  concern 
was  expressed  by  many  contractors  in  regard  to  their  liability  to  withhold 
excessive  profits  made  by  their  subcontractors.  Under  the  statute  as  amended,  the 
contractor  is  under  no  obligation  to  withhold  payments  to  a  subcontractor 
unless  there  has  been  a  determination  by  the  Government  of  the  existence  of  excessive 
profits.  In  other  words,  the  contractor  should  make  payment  to  the  subcon¬ 
tractor  in  accordance  with  the  terms  of  the  subcontract  until  such  time  as  a  deter¬ 
mination  of  excessive  profits  under  the  subcontract  has  been  made  and  the  con¬ 
tractor  has  been  directed  to  withhold  payments  to  the  subcontractor.  If  at  such 
time  there  are  further  payments  due,  the  contractor  .should  retain  the  amount  spec¬ 
ified  in  such  direction.  If  all  payments  have  been  made  to  the  subcontractor  prior 
to  the  time  when  the  contractor  receives  notice  of  a  direction  for  withholding  such 
excessive  profits,  the  contractor  has  no  responsibility  or  obligation  in  the  matter  of 
withholding  payments  under  such  subcontract.  Conversely,  a  subcontractor  is  liable 
to  the  Government  only  for  the  repayment  of  amounts  representative  of  excessive 
profits  actually  paid  to  him  by  a  contractor  and  not  for  those  through 

reductions  in  contract  prices  or  otherwise. 
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870  CHAPTER  IV 

DETERMINATION  AND  ELIMINATION  OF 
EXCESSIVE  PROFITS 

400.  Scope  of  Chapter.  After  the  amount  of  renegoti¬ 
ate  business  and  profits  have  been  segregated  in  accord¬ 
ance  with  the  principles  stated  in  Chapter  III,  the  comple¬ 
tion  of  renegotiation  requires  the  determination  of  what 
part  of  these  renegotiate  profits  is  excessive  and  how 
excessive  profits  are  to  be  eliminated.  This  Chapter  IV 
deals  with  these  subjects.  Sections  1  and  2  discuss  the 
principles  governing  the  fixing  of  the  amount  of  excessive 
profits,  and  the  next  two  Sections  deal  with  the  methods  of 
elimination  through  recovery  (Section  3)  and  price  ad¬ 
justments  (Section  4).  Section  5  treats  the  credit  for  taxes 
under  Section  3806  of  the  Internal  Revenue  Code  and  re¬ 
lated  tax  matters. 


Section  1 

GENERAL  PRINCIPLES  FOR  DETERMINATION  OF 

EXCESSIVE  PROFITS 

401.  Scope  of  Section.  The  diversity  of  conditions  in 
war  production  make  any  standard  formula  for  determin¬ 
ing  excessive  profits  unworkable  and  unfair.  Accordingly, 
a  case  is  handled  on  its  own  particular  facts.  In  the  ad¬ 
ministration  of  the  Act,  however,  certain  guiding  principles 
and  approaches  have  been  developed  and  certain  specific 
factors  have  been  singled  out  as  especially  significant  for 
this  purpose.  This  Section  deals  with  the  general  approach 
and  technique  in  determining  excessive  profits  and  the 
next  Section  discusses  the  specific  factors  to  be  particularly 
considered  in  making  the  determination  in  each  case. 

402.  Basic  Approach. 

402.1  Causes  of  Excessive  Profits.  In  the  present 
emergency  the  existence  of  excessive  profits  does  not 
necessarily  indicate  that  a  contractor  has  taken  undue  ad¬ 
vantage  of  the  Government  or  that  the  contracting  officers 
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have  failed  to  exercise  good  judgment  under  all  the  cir¬ 
cumstances.  Contractors  have  been  asked  to  produce  war 
equipment  with  which  neither  they  nor  others  have  had 
any  previous  experience,  and  in  quantities  for  beyond  any¬ 
thing  previously  contemplated.  Under  such  circumstances 
the  estimates  of  costs  have  been  necessarily  unreliable  and 
when  subjected  to  the  test  of  actual  production  have  often 
proved  to  be  substantially  higher  than  the  actual  costs. 
Consequently,  many  contractors  have  been  left  with  profits 
which  they  neither  anticipated  nor  wish  to  retain.  Of 
course,  as  the  war  continues,  more  experience  as  to  costs, 
methods  of  production,  and  similar  matters  should  permit 
sounder  original  pricing  and  the  prevention  of  excessive 
profits.  The  wise  administration  of  renegotiation  can 
hasten  this  transition. 

402.2  Functions  of  Renegotiation. 

(1)  The  Renegotiation  Act  and  these  Instructions  con¬ 
template  the  elimination  of  excessive  profits  primarily 
through  the  medium  of  an  agreement  voluntarily  entered 
into  between  the  contractor  and  the  Board  or  the  Sections, 
after  an  exchange  of  views  and  a  full  and  fair  consideration 
of  the  problems  of  the  particular  contractor.  It  is  funda¬ 
mental  that  no  equitable  agreement  can  be  reached  by  the 
application  of  a  general  formula  or  yardstick.  Nor  will 
Such  voluntary  agreements  be  consummated  unless  the  con¬ 
fidence  of  industry  can  be  gained  as  the  result  of  an  attitude 
that  reflects  a  determination  to  permit  a  contractor  to  earn 
not  less  than  a  fair  and  reasonable  wartime  profit  over  and 
above  the  cost  of  efficient  manufacturing.  Hence  the  policy 
of  the  Board  is  not  to  reduce  profits  to  the  narrowest  pos¬ 
sible  margin,  but  to  allow  each  contractor  a  profit,  com¬ 
puted  before  Federal  taxes,  equivalent  to  a  sum  that  will 
provide  reasonable  compensation  in  the  light  of  the  con¬ 
tractor’s  volume  of  production,  invested  capital,  effi- 
871  ciency,  inventive  contributions,  risks  assumed,  and 
other  contributions  to  the  prosecution  of  the  war. 
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(2)  The  maximum  usefulness  of  renegotiation  will  not 
be  served  if  it  does  not  at  all  times  tend  to  bring  about  a 
reduction  in  the  cost  of  the  implements  of  war.  The  Board 
and  Sections  are  neither  tax  collectors,  nor  solely  agents 
to  eliminate  profits.  Rather  their  true  function  is  served 
if,  as  a  part  of  primary  duty  to  eliminate  excessive  profits, 
they  simultaneously  bring  about  reductions  of  unit  costs 
and,  therefore,  prices. 

(3)  The  accomplishment  of  this  dual  purpose  not  only 
gives  proper  recognition  to  the  profit  motive  as  necessary 
to  a  continuance  of  the  American  system  of  free  enterprise 
and  individual  incentive  but,  at  the  same  time,  recognizes 
the  like  importance  of  constantly  seeking  to  reduce  the  cost 
of  prosecuting  the  war.  This  conception  of  functions  of  the 
Act  must  be  emphasized  constantly  in  order  to  obtain  the 
confidence  and  complete  cooperation  of  the  contractors. 

403.  General  Basis  for  Determination  of  Excessive 
Profits. 

403.1  Profits  Before  Taxes. 

(1)  In  renegotiation  the  amount  of  excessive  profits 
realized  or  likely  to  be  realized  by  a  contractor  is  deter¬ 
mined  before  provision  for  Federal  income  and  excess  pro¬ 
fits  taxes.  The  contributions  of  various  taxpayers  to  the 
public  revenue  is  fixed  by  the  Revenue  Acts.  If  renegotia¬ 
tion  were  conducted  on  the  basis  of  profits  after  taxes  it 
would  virtually  operate  to  relieve  contractors  of  their  tax 
burden. 

(2)  Accordingly,  renegotiators  will  not  consider  the 
profits  which  will  remain  after  such  taxes  in  determining 
the  amount  of  excessive  profits. 

(3)  The  record  of  each  renegotiation  shall  include  the 
contractor’s  estimate  of  its  applicable  excess  profits  tax 
credit,  and  such  statement  shall  specify  whether  this  credit 
is  based  on  income,  on  invested  capital,  or  on  special  relief. 

403.2  Separation  of  Cost-Plus  and  Fixed  Price  Con¬ 
tracts.  In  renegotiation  cost  plus  fixed  fee  contracts  of  a 
contractor  are  considered  and  negotiated  separately  from 
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his  fixed  price  contracts.  In  each  such  case,  therefore,  it 
is  necessary  to  segregate  the  amount  of  renegotiable  busi¬ 
ness  done  on  a  cost  plus  fixed-fee  basis  from  that  done  on  a 
fixed  price  basis  and  to  deal  with  each  group  independently. 

403.3  Objectives.  The  guiding  objectives  in  renegotia¬ 
tion  are  briefly  as  follows : 

(1) To  eliminate  profits  which  are  disproportionate  in  the 
light  of  all  the  circumstances. 

(2)  To  reward  and  encourage  efficiency  and  to  stimulate 
quantity  production. 

(3)  To  reward  a  contractor  for  a  policy  of  fixing  sound 
and  fair  original  prices  and  to  penalize  a  policy  of  fixing 
excessive  prices  or  prices  with  undue  contingency  provi¬ 
sions. 

(4)  To  promote  sound  pricing  in  the  future. 

403.4  Factors  Considered. 

(1)  A  contractor  is  entitled  to  no  more  than  a  reason¬ 
able  wartime  margin  of  profit.  Ordinarily  this  is  taken  as 
the  ratio  of  profit  before  taxes  to  sales  or  to  net  worth  at 
the  beginning  of  the  year.  Under  existing  war  conditions 
more  reliance  should  be  placed  on  the  ratio  of  profit  to 
sales,  and  the  ratio  of  profit  to  net  worth  should  be  used 
only  as  a  check. 

1  (2)  In  determining  what  margin  of  profit  is  fair,  con¬ 
sideration  will  be  given  to  the  corresponding  profits  in  pre¬ 
war  years  for  the  particular  contractor  and  for  the 
872  industry:  to  the  volume  of  sales;  to  the  complexity 
and  character  of  production  and  the  extent  of  sub¬ 
contracting.  The  contractor  and  other  companies  manu¬ 
facturing  similar  products  or  operating  under  smilar  condi¬ 
tions  will  be  compared  on  the  basis  of  efficiency  and  quality 
of  performance,  price  policies  and  comparative  prices,  and 
risks  assumed,  in  order  to  adjust  the  margin  of  profit  al¬ 
lowed  to  the  various  contractors  according  to  these  factors. 

(3)  In  the  case  of  a  contractor  with  substantial  capital 
devoted  to  war  production,  the  ratio  of  the  profit  so  deter¬ 
mined  to  net  worth  at  the  beginning  of  the  year  should  be 
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used  as  a  check  to  determine  whether  the  contractor  is 
making  a  fair  return  on  its  investment.  Net  worth  should 
be  analyzed  to  determine  to  what  extent  it  includes  accu¬ 
mulated  profits  from  war  business. 

403.5  Significance  of  Settlements  for  Prior  Years 

(1)  A  renegotiation  settlement  for  one  year  is  not  a 
pattern  or  precedent  for  a  future  year  of  the  same  con¬ 
tractor  or  for  another  contractor.  Negotiators  should 
make  this  principle  clear  to  contractors  at  the  time  of  re¬ 
negotiation.  The  settlement  for  each  year  must  be  based 
on  the  facts  and  circumstances  applicable  to  that  period 
which  may  differ  substantially  from  those  applicable  to  a 
preceding  year. 

(2)  Likewise  the  amount  or  rate  of  profit  allowed  on 
renegotiation  does  not  provide  the  standard  for  the  profit 
to  be  allowed  on  new  contracts  with  the  same  contractor. 
While  it  does  provide  some  guide  as  to  the  maximum  aver- 
are  rate  of  profit  for  the  particular  industry  and  for  the 
particular  contractor,  the  circumstances  of  performance, 
risk,  and  similar  factors  for  any  particular  contract  may 
make  the  average  rate  of  profit  allowed  for  a  prior  fiscal 
period  either  too  high  or  too  low  as  a  basis  for  the  new  con¬ 
tract. 

404.  Use  of  Base  Years 

404.1  General  Policy.  In  determining  what  margin  of 
profit  is  fair  and  reasonable,  the  corresponding  profits  in 
pre-war  base  years  for  the  particular  contractor  and  for 
the  industry  must  be  considered,  especially  where  the  war 
products  are  substantially  like  the  pre-war  products. 
Under  war  conditions,  however,  a  contractor  is  not  neces¬ 
sarily  entitled  to  as  great  a  margin  of  profit  on  its  war 
business  as  obtained  under  competitive  conditions  in  nor¬ 
mal  times.  (See  paragraph  406) 

404.2  Base  Period.  The  years  1936-1939  will  be  used 
as  the  base  period  in  the  absence  of  exceptional  circum¬ 
stances.  The  facts  with  respect  to  the  amount  of  business, 
costs,  and  profits  of  the  contractor  in  the  base  years  will 
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therefore  be  determined  in  every  renegotiation,  and  the 
report  of  each  settlement  will  state  the  relation  between 
the  profits  in  this  base  period  and  those  allowed  in  the. 
settlement  and  the  justification  for  the  relationship  shown. 

404.3  Comparison  of  Base  Years.  In  examining  profits 
for  the  base  years,  especially  where  the  contractor  has  fur¬ 
nished  consolidated  profit  and  loss  statements,  the  negotia¬ 
tor  must  take  care  to  ascertain  (1)  that  there  have  been  no 
stibstantial  changes  in  the  type  of  business  conducted  by  the 
contractor  during  the  base  years  and  (2)  that  the  corpora¬ 
tions  included  in  the  consolidation  have  been  the  same 
throughout  the  base  years. 

405.  General  Considerations  as  to  Margins  of  Profit. 

405.1  Reasons  for  Lower  Wartime  Rates.  While  the 
percentage  of  net  income  before  taxes  which  should  be 
considered  as  not  excessive  will  vary  with  the  type  of  in¬ 
dustry  and  the  circumstances  of  the  particular  contractor, 
certain  reasons  for  expecting  contractors  to  produce  dur¬ 
ing  wartime  at  a  lower  rate  of  profit  than  in  normal  times 
apply  generally.  Among  these  are  the  following : 

(1)  Many  of  the  costs  of  peacetime  business,  such  as 
the  volume  of  consumer  advertising  and  competitive  effort, 
are  not  present  in  Government  business. 

(2)  The  volume  of  Government  business  is  in  many 
cases  far  greater  than  normal  peacetime  volumes. 

873  It  is  a  general  principle  that  larger  volume  and 
narrower  profit  margins  go  hand  in  hand.  (See 
paragraph  407) 

(3)  It  is  a  business  maxim  that  there  are  many  hidden 
profits  in  a  long  production  run,  and  Government  contracts, 
in  many  cases  provide  far  longer  runs  than  the  contractors 
have  ever  known  in  peacetime  conditions.  This  means 
there  are  many  opportunities  to  increase  profits  by  reduc¬ 
ing  costs.  The  probability  of  such  reductions  is  so  great 
that  the  Government  is  justified  in  fixing  a  low  rate  of 
profit  on  the  estimates,  in  the  expectation  that  the  rate  will 
be  increased  by  the  economies  of  the  long  run. 
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(4)  Each  unit  of  an  increased  volume  of  production  can 
be  produced  with  less  capital  investment  per  unit. 

(5)  Increased  volume  of  manufacture  reduces  the 
charge  for  fixed  overhead  per  unit  of  production. 

(6)  Conversion  to  war  effort  frequently  results  in  more 
efficient  plant  layout. 

(7)  Even  a  few  months  of  experience  on  war  work  re¬ 
sult  in  better  trained  and  more  competent  personnel  and 
supervision  and  therefore  increased  output  per  man  or 
machine-hour. 

405.2  Computing  Margins  of  Profit. 

(1)  In  calculating  the  margin  of  profit  a  contractor  re¬ 
ceives  on  its  renegotiate  business  or  sales  after  making 
a  refund,  a  negotiator  must  always  deduct  the  amount  of 
the  refund  from  the  renegotiate  business  or  sales  as  well 
as  for  the  profit  thereon.  The  margin  of  profit  is  computed 
on  such  adjusted  business  or  sales  not  on  the  original 
amount  of  renegotiate  business  or  sales.  An  illustration 
involving  a  $200,000  refund  on  $1,000,000  of  renegotiate 


business  with  $250,000  profits  follows : 

Before  After 

Renegotiation  Renegotiation 
Renegotiable  Business  $1,000,000  $400,000 

Costs  750,000  250,000 


Profit  Before  Taxes  250,000  50,000 

%  of  Business  or  Sales  25%  6.25% 


(2)  When  a  refund  is  effected,  costs  remain  the  same, 
but  both  sales  (or  business)  and  profits  are  decreased.  If 
in  the  above  case,  a  negotiator  desired  to  ascertain  to  what 
sales  (or  business)  figure  the  original  sales  (or  business) 
figure  would  have  to  be  reduced  so  as  to  leave  a  6.25% 
return  on  the  adjusted  business  or  sales,  the  calculation 
would  be  made  as  follows: 

The  desired  figure  for  adjusted  sales  is  100%  of  adjusted 
sales 
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1  Subtract  the  proposed  rate  of  return  6.25% 

The  remander  representing  costs  is  93.75%  of  adjusted 
sales 

This  93.75%  of  adjusted  sales  =  $750,000  (dollar  costs) 

Hence  1%  of  adjusted  sales  =  8,000  ($750,000  = 

91.75) 

And  100%  of  adjusted  sales  =  $800,000 
Then  $1,00,000  (original  sales)  =  $800,000  (adjusted  sales) 

=  $200,000  refund) 

406.  Character  of  Business.  The  proper  margin  of 
profit  to  be  allowed  depends  to  a  large  extent  on  the  char¬ 
acter  of  the  business  involved.  The  negotiator  must  con¬ 
sider  the  rate  of  turnover  in  the  particular  industry,  the 
complexity  of  production,  the  nature  of  the  normal  mar¬ 
ket,  the  amount  of  capital  required,  and  similar  matters. 

i  407.  Effect  of  Increased  Volume  of  Production. 

1 407.1  General  Policy.  A  joint  statement  by  the  Under 
Secretaries  of  War  and  Navy,  issued  on  February  9, 1943, 
states,  among  other  things : 

“The  rate  of  profit  made  on  peace-time  business  is 
not  of  itself  the  basis  for  profits  to  be  made  on  war 
contracts.  Because  of  the  unprecedented,  volume  of 
business  due  to  war  orders,  a  substantial  reduction  in 
profit  margins  below  peace  time  levels  will  usually 
leave  contractors  with  an  adequate  dollar  amount  of 
profits  on  war  work.  Any  single  profit  yardstick  is 
invalid  because  of  wide  variations  among  contractors 
in  investment,  efficiency,  past  earnings,  government 
assistance,  turn  over  and  inventive  contribution. 
However,  in  general,  the  margin  of  profit  which  a  com¬ 
pany  makes  on  its  expanded  war  sales  may  be  limited 
to  1/2  or  1/3  of  the  margin  of  profit  on  peacetime 
sales.” 

407.2  Application  of  Policy 

1  (1)  This  joint  statement  of  the  Under  Secretary  merely 
establishes  the  general  policy  and  does  not  estab- 
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874  lish  a  formula  Furthermore,  it  does  not  relieve 
negotiators  from  exercising  their  own  independent 
and  considered  judgment  as  to  what  constitutes  excessive 
profits  after  weighing  all  the  factors  in  the  particular  case 
with  due  allowances  for  the  performance  and  risks  of  the 
contractor  and  incentives  for  future  reductions  in  costs  and 
prices. 

(2)  In  general  as  volume  increases  the  margin  of  profit 
should  decrease.  This  is  particularly  true  where  the 
amount  of  business  done  is  abnormally  large  in  relation  to 
the  amount  of  the  contractor’s  own  capital  and  company- 
owned  plant  and  where  such  production  is  made  possible 
only  by  capital  and  plant  furnished  by  the  Government. 

(3)  The  comparison  of  margins  of  profit  in  relation  to 
volume  of  sales  presupposes  that  the  wartime  production 
is  of  substantially  the  same  character  as  in  peacetime. 
Where  this  is  not  the  case  this  circumstance  must  be  given 
due  weight  in  determining  fair  and  reasonable  profits. 

407.3  Overextended  Contractors. 

(1)  Contractors  frequently  insist  that  because  they  are 
overextended  financially  they  should  be  allowed  to  retain 
all  or  a  part  of  the  sum  which  otherwise  would  be  found  to 
constitute  excessive  profits.  It  is  no  part  of  the  function 
of  renegotiation  to  provide  overextended  contractors  with 
capital  funds. 

(2)  Negotiators  will  use  great  caution  in  suggesting  to 
contractors  who  claim  to  be  overextended  that  they  can  ob¬ 
tain  “V”  loans  or  other  governmental  financing  for  re¬ 
funds  negotiated  as  part  of  the  settlement.  Such  sugges¬ 
tions  should  not  be  made  unless  the  negotiator  has  adequate 
information  applicable  to  the  particular  case.  Such  con¬ 
tractors  should  be  informed,  however,  that  payment  of  the 
refund  may  be  deferred  and,  at  the  option  of  the  con¬ 
tractor,  may  be  paid  in  installments  extending  through,  but 
not  beyond,  the  fiscal  year  of  the  contractor  following  the 
fiscal  year  covered  by  the  renegotiation  agreement. 

408  to  417.  Reserved. 
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418.  Cost-Plus-Fixed-Fee  Contracts. 

418.1  Policy.  Cost-plus-fixed-fee  contracts  will  be  re¬ 
negotiated  whether  or  not  they  contain  a  provision  for  re¬ 
negotiation  of  the  fee  unless  exempt  under  the  Act.  Cost- 
plus-fixed-fee  contracts  are  considered  and  negotiated  in¬ 
dependently  from  fixed-price  contracts  of  the  contractor. 

418.2  Procedure  and  Applicable  Factors.  In  renego¬ 
tiating  cost-plus-fixed-fee  contracts,  the  following  are  some 
of  the  factors  to  be  taken  into  consideration. 

(1)  The  contractor  should  be  required  to  set  forth 
separately  the  actual  and  prospective  costs  as  well  as  the 
fees,  stated  separately  for  each  individual  contract. 

i  (2)  The  negotiator  should  compare  the  actual  and 
prospective  costs  of  each  contract  with  the  estimated  costs 
upon  which  the  fee  was  based. 

1  (3)  The  negotiator  should  determine  whether  the 
product  sold  is  complex  and  complicated,  and  the  extent  to 
which  the  contractor  has  contributed  value  thereto.  For 
example,  larger  profits  would  inure  to  the  contractor  if  the 
product  is  a  complicated  mechanism  in  which  fine  tolerances 
must  be  maintained  than  if  the  product  is  simple  and  in¬ 
volves  only  the  assembling  of  stock  parts. 

(4)  The  negotiator  should  ascertain  the  extent  of  any 
Government  assistance  obtained  in  performing  the  contract. 
A  contractor  who  has  used  its  own  capital  in  performing 
the  contract  may  be  entitled  to  greater  consideration  than 
one  who  has  been  using  Defense  Plant  Corporation  faci¬ 
lities. 

(5)  The  negotiator  should  also  examine  the  dates, 
amounts,  and  fees  of  each  contract  in  historical  sequence. 
It  is  particularly  important  to  note  whether  the  fixed  fee 
decreased  as  the  volume  of  the  same  product  to  be  produced 
under  successive  contracts  increased. 

418.3  Special  Factors  Affecting  Adjustments  of  Fees 

(1)  A  contractor  should  in  no  event  receive  a  rate  of 
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profit  on  cost-plus-fixed-fee  contracts  equal  to  what 

875  it  would  receive  on  fixed  price  contracts  for  the 
same  volume  of  the  same  product,  since  its  risks  on 

fixed  price  contracts  are  greater.  The  contractor  is  reim¬ 
bursed  for  all  of  its  allowable  costs  under  a  cost-plus-fixed- 
fee  contract,  and  over  and  above  this  receives  a  fee  which  is 
virtually  a  guaranteed  profit.  Generally  speaking,  its 
risks  are  confined  to  the  possibility  that  certain  items  may 
be  disallowed. 

(2)  Under  no  circumstances,  however,  should  the  fees 
be  reduced  arbitrarily  in  proportion  to  the  reduction  of 
costs  below  the  estimated  costs.  If  the  contractor  clearly 
demonstrates  that  such  reduction  of  costs  is  attributable  to 
its  own  efforts,  the  fee  should  not  be  reduced  merely  be¬ 
cause  of  this  reduction  in  costs.  To  do  this  would  penalize 
efficiency  and  reward  inefficient  performance.  The  fees  re¬ 
ceived  under  a  cost-plus-fixed-fee  contract  should  have  a 
reasonable  relationship  to  the  services  performed  by  the 
contractor. 

876  Section  2 

Special  Factors  in  Determining  Excessive  Profits 

421.  General  Policy  of  Rewarding  Performance. 

(1)  One  of  the  basic  objectives  in  the  administration  of 
the  renegotiation  law  is  to  encourage  efficient  and  outstand¬ 
ing  operations  and  reductions  in  prices  and  costs.  In  deter¬ 
mining  excessive  profits,  the  performance  and  risks  of  the 
contractor  must  be  compared  with  those  of  other  contrac¬ 
tors  doing  the  same  or  similar  work,  and  efficiency  and  su¬ 
perior  performance  must  be  rewarded  by  higher  margins  of 
profit. 

(2)  Careful  adherence  to  this  policy  is  vital  to  the  war 
effort.  If  contractors  who  reduce  costs  through  good  man¬ 
agement,  improved  buying  and  improved  methods  of  pro¬ 
duction  are  allowed  substantially  the  same  rates  of  profit 
as  inefficient  producers,  this  will  tend  to  penalize  their  effi¬ 
ciency  and  to  destroy  incentives  to  reduce  costs  and  save 
manpower  and  materials.  Unless  efficiency  is  amply  re- 
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warded,  renegotiation  will  suffer  from  many  of  the  difficul¬ 
ties  of  the  cost-plus-a-percentage-of-cost  system  of  con¬ 
tracting  and  will  yield  higher  returns  to  the  less  efficient 
and  higher  cost  producers.  It  is  essential  that  any  such 
result  be  avoided. 

1  (3)  Accordingly,  negotiators  will  take  into  account  and 
give  full  weight  to  the  various  factors  discussed  in  the 
following  paragraphs  in  determining  excessive  profits. 

422.  Efficiency  in  Performance.  The  negotiator  must 
carefully  examine  the  record  of  the  contractor  for  efficiency 
in  operations  in  comparison  with  others  in  the  same  indus¬ 
try  or  same  field. 

422.1  Efficiency  in  Reducing  Costs.  The  negotiator 
should  determine  wdiether  the  contractor  has  developed 
new  or  improved  methods  of  production  which  reduce  the 
time  or  increase  the  quantity  or  quality  of  production. 

422.2  Efficiency  in  the  Use  of  Facilities.  The  negotia¬ 
tor  should  compare  the  amount  of  production  obtained  by 
the  contractor  and  others  with  similar  amounts  of  capital 
and  facilities. 

422.3  Conservation  of  Manpower.  The  output  of  the 
contractor  per  employee  and  per  man-hour  should  be  com¬ 
pared  with  the  output  of  employees  in  other  companies 
performing  similar  work. 

422.4  Conservation  of  Raw  Materials.  The  amount  of 
raw  materials  used  by  the  contractor  in  producing  each 
unit  of  production  should  be  compared  with  the  amount 
used  by  other  contractors  in  the  same  field. 

i  423.  Price  Reductions  and  Comparative  Prices. 

423.1  Price  Reductions.  The  record  of  the  contractor 
during  the  fiscal  period  involved  in  reducing  prices  to  re¬ 
flect  reductions  in  cost  and  to  avoid  the  accumulation  of 
excessive  profits  should  be  taken  into  account  in  order  to 
encourage  this  policy. 

423.2  Comparative  Prices.  The  prices  of  the  contrac¬ 
tor  for  important  items  should  be  compared  "with  the  prices 
of  others  supplying  similar  items.  The  Price  Analysis  Sec- 
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tions  of  the  various  Services  can  assist  the  price  adjust¬ 
ment  sections  by  supplying  information  on  comparative 
prices  and  in  making  such  comparisons. 

424.  Quality  and  Quantity  of  Production. 

424.1  Quality.  The  rate  of  rejections  and  the  quality 
of  the  contractor’s  production  should  be  considered  and 
compared  with  that  of  other  contractors  in  the  same  field. 

424.2  Rate  of  Production.  The  record  of  the  contrac¬ 
tor  in  maintaining  the  schedules  for  deliveries  under  its 
contracts  or  in  bettering  such  schedules  should  be  taken 

into  account. 

877  425.  Subcontracting. 

425.1  Integrated  Contractors.  Where  a  contrac¬ 
tor  is  highly  integrated  and  performs  a  large  proportion 
of  the  work  under  its  contracts  directly,  it  contributes  a 
greater  part  of  the  ultimate  value  of  the  product  and  has 
a  lower  turnover  of  capital  than  companies  acting  primar¬ 
ily  as  assemblers  of  subcontracted  parts  and  components. 
Generally  it  requires  and  deserves  a  higher  profit  margin 
in  relation  to  sales  in  order  to  produce  a  reasonable  return. 

425.2  Maximum  Subcontracting.  Maximum  war  produc¬ 
tion  and  the  policy  of  Congress  require  that  subcontracting 
be  used  to  the  maximum  extent  practicable.  The  policy 
of  the  War  Department  is  therefore  to  encourage  such  sub¬ 
contracting  especially  to  smaller  plants.  If  the  contractor 
has  shown  ingenuity  and  resourcefulness  in  making  use 
of  the  facilities  of  small  plants  and  has  assisted  them  with 
engineering  and  production  advice,  this  will  be  given  favor¬ 
able  consideration  on  renegotiation. 

426.  Allowance  for  Risks. 

426.1  General  Policy.  The  risks  assumed  by  a  con¬ 
tractor  are  an  important  factor  in  determining  a  fair  rate 
of  profit.  Accordingly,  on  renegotiation  such  risks  must 
be  given  weight  in  comparing  rates  of  profit  of  different 
contractors. 

426.2  Types  of  Risks  to  be  Considered.  Among  the 
risks  to  which  a  contractor  may  be  or  have  been  subject  are, 
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possible  increases  in  the  cost  of  materials,  imminent  wage 
increases,  inexperience  of  the  contractor,  possibility  of  de¬ 
lays  in  obtaining  materials,  rejections  and  spoilage,  possi¬ 
bility  of  cutbacks  in  quantities,  and  guarantees  of  quality 
and  performance  of  the  product.  The  negotiator  must  de¬ 
termine  in  each  case  how  far  such  risks  have  been  or  will  be 
present  in  the  contractor’s  operations. 

426.3  Effect  of  Price  Policy  on  Risks. 

(1)  The  contractor  who  maintains  only  a  reasonable 
margin  of  profit  is  subjected  to  the  risks  incident  to  the  per¬ 
formance  of  a  normal  fixed-price  contract,  while  the  con¬ 
tractor  who  over-prices  has  avoided  most,  if  not  all,  of  such 
risks. 

(2)  Accordingly,  the  profit  of  a  contractor  who  sub¬ 
stantially  over-prices  should  be  adjusted  in  the  direction  of 
the  fee  which  might  have  been  allowed  under  a  cost-plus- 
fixed-fee  contract  for  the  production  of  similar  articles. 
(See  paragraph  441.1) 

(3)  Contractors  who  fix  prices  to  yield  only  reasonable 
profits  are  entitled  to  more  favorable  treatment  than  con¬ 
tractors  whose  prices  result  in  large  amounts  of  excessive 
profits,  unless  this  is  attributable  to  reductions  in  costs 
through  efficient  operation  rather  than  over-pricing. 

427.  Technical  Contributions. 

(1)  Contractors  who  contribute  to  invention  or  develop¬ 
ment  with  respect  to  important  war  products  should  re¬ 
ceive  appropriate  recognition  of  the  contribution  on  rene¬ 
gotiation. 

(2)  The  renegotiator  should  take  into  account  the  ex¬ 
tent  to  which  the  contractor  has  cooperated  with  the  Gov¬ 
ernment  and  other  contractors  in  developing  and  supplying 
technical  assistance  to  alternative  or  competitive  sources 
of  supply  and  the  effect  of  such  cooperation  on  the  contrac¬ 
tor’s  peace-time  business. 

878  403.2  Separation  of  Cost-Plus  and  Fixed-Price 

Contracts.  In  renegotiation,  cost-plus-fixed-fee  con¬ 
tracts  of  a  contractor  are  considered  and  renegotiated  sep- 
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arately  from  his  fixed-price  contracts.  In  each  such  case, 
therefore,  it  is  necessary  to  segregate  the  amount  of  rene- 
gotiable  business  done  on  a  cost-plus-fixed-fee  basis  from 
that  done  on  a  fixed-price  basis  and  to  deal  with  each  group 
independently. 

403.3  Objectives.  The  guiding  objectives  in  renegotia¬ 
tion  are  briefly  as  follows: 

(1)  To  eliminate  profits  which  are  disproportionate  in 
the  light  of  all  the  circumstances. 

(2)  To  encourage  efficiency  and  to  stimulate  quantity 
production. 

(3)  To  promote  the  policy  of  fixing  sound  and  fair  orig¬ 
inal  prices. 

403.4  Factors  Considered.  In  determining  the  margin 
of  profit  to  which  a  contractor  is  entitled,  consideration  is 
given  to  various  factors  applicable  to  his  case.  Among 
such  factors  taken  into  consideration  when  applicable  are 
the  following: 

(1)  Price  reductions  and  comparative  prices. 

(2)  Extent  of  risk  assumed,  including  the  risk  incident 
to  reasonable  pricing  policies. 

(3)  The  efficiency  of  the  contractor,  with  particular  re¬ 
gard  to  quality  and  quantity  of  production,  rate  of  delivery 
and  turnover,  cost  reduction,  and  economy  in  the  use  of 
materials,  facilities  and  man-power. 

(4)  Profits  in  relation  to  volume  of  production  and  nor¬ 
mal  earnings. 

(5)  Amount  and  source  of  public  and  private  capital 
employed. 

(6)  Unusual  inventive,  developmental  or  other  contri¬ 
butions  to  the  war  effort. 

(7)  Complexity  of  manufacturing  technique. 

(8)  Character  and  extent  of  subcontracting. 

(9)  Cooperation  with  the  Government  and  with  other 
contractors  in  making  “know-how”  available  to  competi¬ 
tive  sources  of  supply. 
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Consideration  is  also  given  to  possible  increases  in  cost 
of  materials,  imminent  wage  increases  and  the  risks  as¬ 
sumed  by  a  contractor  such  as  inexperience  in  new  types 
of  production,  delays  from  inability  to  obtain  materials,  re¬ 
jections,  spoilage,  ‘ 1  cut-backs’ ’  in  quantities,  and  guaran¬ 
tees  of  quality  and  performance  of  the  product.  It  is  also 
recognized  that  a  contractor  whose  pricing  policy  results 
in  comparatively  reasonable  profits  is  entitled  to  more 
favorable  treatment  than  a  contractor  whose  pricing  policy 
results  in  a  large  amount  of  unreasonable  profits,  unless 
this  is  attributable  to  reduced  costs  rather  than  over-pric¬ 
ing.  The  contractor  who  maintains  only  a  reasonable  mar¬ 
gin  of  profit  is  subjected  to  the  risks  incident  to  the 
879  performance  of  a  fixed-price  contract,  while  the  con¬ 
tractor  who  practices  over-pricing  usually  has  taken 
few,  if  any,  of  such  risks.  In  the  latter  case  the  profit  of 
the  contractor  should  be  adjusted  in  the  direction  of  the  fee 
that  might  have  been  allowed  under  a  cost-plus-fixed-fee 
contract  for  the  production  of  similar  articles. 

The  policy  of  the  Departments  is  to  give  the  contractor  in 
every  instance  ample  opportunity  to  develop  and  present 
facts  with  respect  to  all  of  the  above  factors  and  to  any 
other  factors  which  in  his  particular  case  may  be  relevant 
to  the  contractor’s  over-all  quality  of  performance,  upon 
which  his  profit  reward  is  based. 

403.5  Significance  of  Settlements  for  Prior  Years. 

(1)  Notwithstanding  the  existence  of  a  renegotiation 
settlement  for  one  year,  all  factors  applicable  to  the  con¬ 
tractor’s  case  are  to  be  reexamined  upon  renegotiation  for 
a  subsequent  year.  The  previous  settlement  is  not  a  con¬ 
trolling  precedent,  and  the  new  settlement  may  vary  either 
up  or  down.  Renegotiation  is  flexible  enough  to  take 
varying  conditions  into  account. 

(2)  Likewise  the  amount  of  profit  allowed  on  renegotia¬ 
tion  does  not  provide  the  standard  for  the  profit  to  be  al¬ 
lowed  on  new  contracts  with  the  same  contractor.  While  it 
does  provide  some  guide  as  to  the  maximum  average  profit 
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for  the  particular  industry  and  for  the  particular  contrac¬ 
tor,  the  circumstances  of  performance,  risk,  and  similar 
factors  for  any  particular  contract  may  make  the  profit 
allowed  for  a  prior  fiscal  period  either  too  high  or  too  low 
as  a  basis  for  the  new  contract. 

404.  Use  of  Base  Years. 

404.1  General  Policy.  In  determining  what  margin  of 
profit  is  fair  and  reasonable,  the  corresponding  profits  in 
pre-war  base  years  for  the  particular  contractor  and  for  the 
industry  must  be  considered,  especially  where  the  war 
products  are  substantially  like  the  pre-war  products.  Un¬ 
der  war  conditions,  however,  a  contractor  is  not  necessarily 
entitled  to  as  great  a  margin  of  profit  on  its  war  business 
as  obtained  under  competitive  conditions  in  normal  times. 
(See  paragraph  406.) 

404.2  Base  Period.  The  years  1936-1939  will  be  used  as 
the  base  period  in  the  absence  of  exceptional  circumstances. 
The  facts  with  respect  to  the  amount  of  business,  costs,  and 
profits  of  the  contractor  in  the  base  years  will  therefore  be 
determined  in  every  renegotiation. 

404.3  Comparison  of  Base  Years.  In  considering  the 
significance  of  profits  in  the  base  years,  especially  where  the 
contractor  has  furnished  consolidated  profit  and  loss  state¬ 
ments,  care  must  be  taken  to  ascertain  (1)  that  there  have 
been  no  substantial  changes  in  the  type  of  business  con¬ 
ducted  by  the  contractor  during  the  base  years  and  (2) 
that  the  corporations  included  in  the  consolidation  have 
been  the  same  throughout  the  base  years. 

880  Factors  in  Renegotiation 

SUBSECTION  (a)(4)(A)  OF  THE  RENEGOTI¬ 
ATION  ACT  OF  1943,  EFFECTIVE  25  FEBRUARY 
1944. 

Efficiency  of  Contractor:  “( i )  efficiency  of  contractor, 
with  particular  regard  to  attainment  of  quantity  and 
quality  production,  reduction  of  costs  and  economy  in  the 
use  of  materials,  facilities  and  manpower.” 
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Reasonableness  of  Costs  and  Profits:  “(ii)  reasonable¬ 
ness  of  costs  and  profits,  with  particular  regard  to  volume 
of  production,  normal  prewar  earnings,  and  comparison 
of  war  and  peacetime  products.’ ’ 

Capital  Employed:  “(iii)  amount  and  source  of  public 
and  private  capital  employed  and  net  worth.” 

Extent  of  Risk  Assumed:  “  (iv)  extent  of  risk  assumed, 
including  the  risk  incident  to  reasonable  pricing  policies.” 

Contribution  to  the  War  Effort:  “(v)  nature  and  ex¬ 
tent  of  contribution  to  the  war  effort,  including  inventive 
and  developmental  contribution  and  cooperation  with  the 
Government  and  other  contractors  in  supplying  technical 
assistance.” 

Character  of  Business:  “ (vi)  character  of  business, 
including  complexity  of  manufacturing  technique,  character 
and  extent  of  subcontracting,  and  rate  of  turnover.” 

JOINT  RENEGOTIATION  MANUAL,  EFFECTIVE 
JANUARY  27,  1944. 

“The  efficiency  of  the  contractor,  with  particular  regard 
to  quality  and  quantity  of  production,  rate  of  delivery 
and  turnover,  cost  reduction,  and  economy  in  the  use  of 
material,  facilities  and  manpower.” 

“Profits  in  relation  to  volume  of  production  and  normal 
earning,”  “Price  reductions  and  comparative  prices.” 
“.  .  .  Corresponding  profits  in  pre-war  base  years  for 
the  particular  contractor  and  for  the  industry.  ...” 

“Amount  and  source  of  public  and  private  capital  em¬ 
ployed.” 

“Extent  of  risk  assumed,  including  the  risk  incident  to 
reasonable  pricing  policies.” 

(See  also  note  #1  below.) 

“Unusual  inventive,  developmental  or  other  contribu- 
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tions  to  the  war  effort.’ ’  “Cooperation  with  the  Gov¬ 
ernment  and  with  other  contractors  in  making  “know-how” 
available  to  competitive  sources  of  supply.” 

“Complexity  of  manufacturing  technique.” 

“Character  and  extent  of  subcontracting.” 

WAR  DEPARTMENT  MANUAL  FOR  RENEGOTIA¬ 
TION,  15  AUGUST  1943. 

(1)  “Efficiency  in  Performance” 

(2)  “Efficiency  in  Reducing  Costs” 

(3)  “Efficiency  in  Use  of  Facilities” 

(4)  “Conservation  of  Manpower” 

(5)  “Conservation  of  Raw  Materials” 

(6)  “Quality  and  Quantity  of  Production.” 

(1)  “Price  Reduction  and  Comparative  Prices” 
(2)  “.  .  .  corresponding  profits  in  prewar  years  for 

the  particular  contractor  and  for  the  industry”  (3)  “  .  .  . 
volume  of  sales.” 

“In  the  case  of  a  contractor  with  substantial  capital 
devoted  to  war  production,  the  ratio  of  the  profit  so  deter¬ 
mined  to  net  worth  at  the  beginning  of  the  year  should 
be  used  as  a  check  to  determine  whether  the  contractor 
is  making  a  fair  return  on  its  investment.” 

Risks  arising  from  pricing  policy,  possible  increases 
in  cost  of  material,  wage  increases,  inexperience  of  con¬ 
tractor,  delays  in  obtaining  materials,  rejections,  spoilage, 
cutbacks,  and  guarantees. 

(Paraphrased  for  brevity — see  note  #2). 

(1)  Contribution  to  “invention  or  development  with 
respect  to  important  war  products”  (2)  “.  .  .  extent  to 
which  contractor  has  cooperated  with  the  Government  and 
other  contractors  in  developing  and  supplying  technical 
assistance  to  alternate  or  competitive  sources  of  sup¬ 
ply  and  the  effect  thereof  on  the  contractor’s  peacetime 
business.” 
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“Complexity  and  character  of  production  and  extent  of 
subcontracting.” 

JOINT  STATEMENT  BY  WAR,  NAVY  AND  TREAS¬ 
URY  DEPARTMENTS  AND  THE  MARITIME 
COMMISSION,  31  MARCH  1943. 

(1)  “Efficiency  in  reducing  costs”  (2)  “Economy 
in  use  of  raw  materials”  (3)  “Efficiency  in  use  of  facili¬ 
ties  and  conservation  of  manpower”  (4)  “Quality  of 
production”  (5)  “Rate  of  delivery  and  turnover.” 

(1)  “That  in  determining  what  margin  of  profit  is  fair, 
consideration  should  be  given  to  the  corresponding  profits 
in  prewar  base  years  of  the  particular  contractor  and  for 
the  industry  especially  in  cases  where  the  war  products  are 
substantially  like  prewar  products”  (2)  “Price  reduc¬ 
tions  and  comparative  prices.” 

“.  .  .  as  volume  increase  the  margin  of  profit  should 
decrease.  This  is  particularly  true  in  those  cases  where 
the  amount  of  business  done  is  abnormally  large  in  rela¬ 
tion  to  the  amount  of  the  contractor’s  own  capital  and 
company-owned  plant,  and  where  such  production  is  made 
possible  only  by  capital  and  plant  furnished  by  the  Gov¬ 
ernment.” 

Risks  arising  from  pricing  policy,  possible  increases  in 
cost  of  material,  wage  increases,  inexperience  in  new  types 
of  production,  delays  from  inability  to  obtain  materials, 
rejections,  spoilage,  cutbacks,  and  warranties. 

(Paraphrased  for  brevity — see  note  #1). 

(1)  “Cooperation  with  the  Government  and  other  con¬ 
tractors  in  developing  and  supplying  technical  assistance 
to  alternative  or  competitive  sources  of  supply  and  the 
effect  thereof  on  the  contractor’s  peacetime  business”  (2) 
“Inventive  and  developmental  contribution  with  respect  to 
important  war  products.” 
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(1)  “Complexity  of  manufacturing  technique”  (2) 
“Bate  of  delivery  and  turnover.” 

PBINCIPLES,  POLICY  AND  PBOCEDUKE  TO  BE 
FOLLOWED  IN  BENEGOTIATION,  10  AUGUST 
1942  (WAB  DEP ABTMENT ) . 

(1)  “Quality  of  production”  (2)  “Economy  in  use 
of  raw  materials”  (3)  “Efficiency  in  reducing  costs” 
(4)  “Bate  of  delivery  and  turnover.” 

(1)  “  .  .  .  corresponding  profits  in  prewar  years  for 
the  particular  company  and  for  the  industry  especially 
in  cases  where  the  products  are  substantially  like  the  pre¬ 
war  products”  (2)  “.  .  .  ratio  of  profit  to  sales  or  to 
adjusted  cost”  (3)  “.  .  .  corresponding  percentage  al¬ 
lowed  to  other  companies  manufacturing  similar  war  prod¬ 
ucts  or  operating  under  similar  conditions  (4)  “.  .  . 
volume  of  sales  .  .  .  percentage  being  reduced  as  volume 
increases.” 

“In  the  case  of  a  company  with  substantial  capital  de¬ 
voted  to  war  production,  the  ratio  of  the  profit  so  deter¬ 
mined  to  net  worth  at  the  beginning  of  the  year  should  then 
be  used  as  a  check  to  assure  the  company  a  fair  return 
on  its  investment.” 

“.  .  .  risks  attributable  to  war  production  which  a  com¬ 
pany  with  fixed-price  contracts  must  assume.  Among  these 
risks  are  the  following:  (1)  Increases  in  cost  of  ma¬ 
terials  (2)  imminent  wage  increases;  (3)  inexperience  in 
new  types  of  production;  (4)  complexity  of  manufacturing 
technique;  and  (5)  delays  from  inability  to  obtain  mate¬ 
rials.” 

(1)  “Cooperation  with  other  manufacturers”  (2) 

“Inventive  contribution”  (3)  “ _ fact  that  a  company 

has  voluntarily  made  available  to  the  Government  its 
patent  rights  affecting  war  production.” 
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(1)  “Ratio  of  labor  and  burden  (overhead)  to  ma¬ 
terials  .  .  .  since  a  company  performing  its  own  contracts 
requires  a  greater  margin  of  protection  than  one  which 
subcontracts  most  of  the  work,  and  a  company  engaged  in 
a  complex  manufacturing  operation  is  entitled  to  more 
consideration  than  one  engaged  in  a  comparatively  simple 
manufacturing  operation”  (2)  “Rate  of  delivery  and 
turnover.” 

NOTES  ON  RENEGOTIATION  FOR  CONFERENCE 
WITH  CHIEF  OF  SUPPLY  SERVICES  AND  MA¬ 
TERIEL  COMMAND,  ARMY  AIR  FORCES,  9  JULY 
1942. 

!  (1)  “Quality  of  production”  (2)  “Efficiency  in  use 
of  raw  materials”  (3)  “Efficiency  in  reducing  costs” 
(4)  “Rate  of  delivery  and  turnover.” 

(1)  “Corresponding  profits  in  prewar  years  for  the 
particular  company  and  for  the  industry”  (2)  “Corre¬ 
sponding  percentage  allowed  other  companies  in  the  in¬ 
dustry  or  operating  under  similar  conditions”  (3) 
“Ratio  of  profits  to  sales  or  to  adjusted  costs”  (4) 
“Volume  of  sales,  the  allowable  percentage  being  reduced 
on  a  graduated  scale  as  the  volume  increases.” 

“In  the  case  of  a  company  with  substantial  capital  de¬ 
voted  to  war  production,  the  ratio  of  the  profit  so  deter¬ 
mined  to  net  worth  at  the  beginning  of  the  year  should 
then  be  used  as  a  check  to  assure  the  company  a  fair  return 
on  its  investment.” 

“.  .  .  risks  attributable  to  war  production  which  a  com¬ 
pany  with  fixed-price  contracts  must  assume.  Among  these 
risks  are  the  following:  (1)  Increases  in  the  cost  of 
materials.  (2)  Possible  wage  increases.  (3)  Inexperi¬ 
ence  in  new  types  of  production.  (4)  Complexity  of  man¬ 
ufacturing  technique.  (5)  Delays  from  inability  to  ob¬ 
tain  materials.” 


“Inventive  contribution.” 
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(1)  “Ratio  of  labor  to  materials”  (2)  “Rate  of  de¬ 
livery  and  turnover.” 

WAR  DEPARTMENT  PRICE  ADJUSTMENT  BOARD 
POLICY  AND  PROCEDURE  MEMORANDUM,  27 
MARCH  1942.  (Developed  prior  to  passage  of  Rene¬ 
gotiation  Act). 

(1)  “The  period  of  time  required  to  perform  the  con¬ 
tract”  (2)  “.  .  .  extent  to  which  contractor  has  met  or 
anticipated  delivery  schedules  ”  ( 3 )  “  The  degree  of  skill 
and  management  and  organization  required  of  contractor 
(and)  the  extent  to  which  Government  has  furnished 
‘know-how’  to  contractor.” 

(1)  “In  its  review  of  contractor  profits  the  Board  will 
endeavor  to  eliminate  from  contractor  cost  calculations  ex¬ 
orbitant  items  of  whatever  nature”  (2)  “In  judging  the 
reasonableness  of  profits,  the  Board  will  consider: 

“(a)  the  total  profit  made  by  the  contractor  before 
allowance  for  federal  income  and  excess  profits  tax. 

“(b)  the  amount  of  profit  per  unit  based  on  estimated 
or  actual  cost.” 

(1)  “Whether  the  contract  is  performed  in  whole  or 
in  part  with  facilities  furnished  by  or  financed  by  the  Gov¬ 
ernment”  (2)  “The  amount  of  invested  capital  em¬ 
ployed  by  the  contractor  in  the  performance  of  the  con¬ 
tract  ”  ( 3 )  “  The  ratio  between  this  investment  and  sales 

volume.” 

“The  presence  or  absence  of  exceptional  risks  to  be 
borne  by  the  company.” 

(1)  “.  .  .  contribution  that  the  contractor  has  made 
and  is  making  to  the  completion  of  the  War  Production 
Program”  (2)  “. . .  the  contribution  that  the  contractor 
has  made  to  the  technical  improvement  and  development 
of  war  material  and  production  methods”  (3)  “.  . .  as- 


sistance  given  to  other  producers  in  performing  a  better 
job.” 

(1)  .  .  complexity  or  simplicity  of  the  manufactur¬ 
ing  operations  involved”  (2)  .  .  degree  of  skill  and 

management  and  organization  required  of  the  contractor 
(and)  the  extent  to  which  the  Government  has  been  called 
upon  to  furnish ‘know-how’  to  the  contractor.” 


#1: 

“Consideration  is  also  given  to  possible  increases  in  cost  of  materials, 
imminent  wage  increases,  and  the  risks  assumed  by  a  contractor  such  as 
inexperience  in  new  types  of  production,  delays  from  inability  to  obtain 
materials,  rejections,  spoilage,  “cut-backs”  in  quantities  and  guarantees 
of  quality  and  performance  of  the  product.  It  is  also  recognized  that  a 
contractor  whose  pricing  policy  results  in  comparatively  reasonable  prof¬ 
its  is  entitled  to  more  favorable  treatment  than  a  contractor  whose 
pricing  policy  results  in  a  large  amount  of  unreasonable  profits  unless 
this  is  attributable  to  reduced  costs  rather  than  over-pricing.  The  con¬ 
tractor  who  maintains  only  a  reasonable  margin  of  profit  is  subjected  to 
the  risks  incident  to  the  performance  of  a  fixed  price  contract,  while  the 
contractor  who  practices  over-pricing  usually  has  taken  few,  if  any,  of 
such  risks.  In  the  latter  case  the  profit  of  the  contractor  should  be  ad¬ 
justed  in  the  direction  of  the  fee  that  might  have  been  allowed  under  a 
cost-plus-fixed-fee  contract  for  the  production  of  similar  articles.” 

(Joint  Statement  by  War,  Navy  and  Treasury  Departments  and  the 
Maritime  Commission,  31  March  1943)  (Also  JRN  405.4) 

Note  #2: 

“426.  Allowance  for  Risks. 

“426.1  General  Policy.  The  risks  assumed  by  a  contractor  are  an  im¬ 
portant  factor  in  determining  a  fair  rate  of  profit.  Accordingly,  on 
presentation  such  risks  must  be  given  weight  in  comparing  rates  of  profit 
of  different  contractors. 

“426.2  Types  of  Risks  to  be  Considered.  Among  the  risks  to  which 
a  contractor  may  be  or  have  been  subject  are,  possible  increases  in  the 
cost  of  materials,  imminent  wage  increases,  inexperience  of  the  con¬ 
tractor,  possibility  of  delays  in  obtaining  materials,  rejections  and  spoil¬ 
age,  possibility  of  cutbacks  in  quantities,  and  guarantees  of  quality  and 
performance  of  the  product.  The  negotiator  must  determine  in  each  case 
how  far  such  risks  have  been  or  will  be  present  in  the  contractor’s  oper¬ 
ations. 

“426.3  Effect  of  Price  Policy  on  Risks. 

(1)  The  contractor  who  maintains  only  a  reasonable  margin  of  profit 
is  subjected  to  the  risks  incident  to  the  performance  of  a  normal  fixed- 
price  contract,  while  the  contractor  who  over-prices  has  avoided  most,  if 
not  all,  of  such  risks. 

(2)  Accordingly,  the  profit  of  a  contractor  who  substantially  over¬ 
prices  should  be  adjusted  in  the  direction  of  the  fee  which  might  have 
been  allowed  under  a  cost-plus-fixed-fee  contract  for  the  production  of 
similar  articles.  (See  paragraph  441.1) 

(3)  Contractors  who  fix  prices  to  yield  only  reasonable  profits  are 
entitled  to  more  favorable  treatment  than  contractors  whose  prices 
result  in  large  amounts  of  excessive  profits,  tinless  this  is  attributable  to 
reductions  in  costs  through  efficient  operation  rather  than  over-pricing.)” 

(War  Department  Manual  for  Renegotiation,  15  August  1943) 
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883  UNITED  STATES  MARITIME 

COMMISSION 

Washington 

April  6,  1943 

Mr.  Maurice  H.  Karker,  Chairman 
Price  Adjustment  Board 
War  Department 

Pentagon  Building — Room  3D-634 
Arlington,  Virginia 
Dear  Mr.  Karker: 

There  are  attached  four  copies  of  the  Joint  Regulation 
under  subsection  (c)(5)  of  Section  403  of  the  Sixth  Sup¬ 
plemental  National  Defense  Appropriations  Act,  1942,  as 
amended  by  Section  801  of  the  Revenue  Act  of  1942,  which 
have  been  executed  by  the  Under  Secretary  of  War,  the 
Under  Secretary  of  the  Navy,  the  Director  of  Procure¬ 
ment  for  the  Treasury  Department  and  by  the  Chairman 
of  the  Maritime  Commission. 

Very  truly  yours, 

Arthur  G.  Rydstrom 
Arthur  G.  Rydstrom 
Lt.  Commander  U.  S.  N.  R. 
Price  Adjustment  Board 

Enclosures 


884  February  1,  1943 

Joint  Regulation  under  subsection  (c)  (5)  of  Section 
403  of  the  Sixth  Supplemental  National  Defense  Ap¬ 
propriation  Act,  1942,  as  amended  by  Section  801  of 
the  Revenue  Act  of  1942,  hereinafter  referred  to  as 
“the  Act.” 

1.  Statements  of  actual  costs  of  production  or  other 
financial  statements  for  any  prior  fiscal  year  or  years  of 
a  contractor  or  subcontractor  who  holds  contracts  or  sub¬ 
contracts,  to  which  the  provisions  of  the  Act  are  applicable, 
filed  pursuant  to  subsection  (c)(5)  of  the  Act  shall  be  sub- 
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tantially  in  the  form  and  detail  of  “Exhibit  A”  attached 
hereto. 

2.  The  written  notice  which  the  Secretary  of  a  Depart¬ 
ment  may  give  the  contractor  or  subcontractor  within  one 
year  after  the  filing  of  such  statements,  as  provided  in  sub¬ 
section  (c)  (5)  of  the  Act,  shall  be  substantially  in  the  form 
of  “Exhibit  B”  attached  hereto  and  shall  be  given  in 
writing  by  United  States  mail,  postage  prepaid,  addressed 
to  the  contractor  or  subcontractor  at  its  principal  office  or 
place  of  business  shown  on  such  statements. 

Robert  P.  Patterson 
Under  Secretary  of  War. 

Forrestal 

Under  Secretary  of  the  Navy. 

C.  R.  Work 

!  Director  of  Procurement 

i  Treasury  Department. 

E.  S.  Land 

Chairman  of  the  Maritime 
Commission 

885  Exhibit  B 

Gentlemen : 

1.  The  statements  of  actual  costs  of  production  and 
other  financial  statements  for  the  fiscal  year  (years)  ended 
194 —  (194 —  and  194 — ),  filed  by  you  pursuant  to  sub¬ 
section  (c)(5)  of  section  403  of  the  Sixth  Supplemental 
National  Defense  Appropriation  Act,  1942,  as  amended  by 
section  801  of  the  Revenue  Act  of  1942,  have  been  re¬ 
viewed  by  the  Secretary  of  War  (the  Secretary  of  the 
Navy,  the  Secretary  of  the  Treasury,  the  Chairman  of 
the  Maritime  Commission). 

2.  The  Secretary  of  War  (the  Secretary  of  the  Navy, 
the  Secretary  of  the  Treasury)  has  delegated  to  the  Under 
Secretary  of  War  (the  Under  Secretary  of  the  Navy,  the 
Director  of  Procurement)  all  the  authority  and  discretion 
conferred  upon  him  by  subsections  (a)  to  (e)  inclusive 
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of  said  section  403,  as  amended.  (The  above  paragraph 
to  be  omitted  when  the  notice  is  given  by  the  Chairman  of 
the  Maritime  Commission). 

3.  Notice  is  hereby  given  that  in  the  opinion  of  the 
Under  Secretary  of  War  (the  Under  Secretary  of  the 
Navy,  the  Director  of  Procurement,  the  Chairman  of  the 
Maritime  Commission)  the  profits  realized  during  said 
fiscal  year  (s)  from  some  or  all  of  the  contracts  or  sub¬ 
contracts  held  by  you,  to  which  the  provisions  of  said 
section  403,  as  amended,  are  applicable,  may  be  excessive. 

4.  An  initial  conference  will  be  held  at  the  Office  of 
the  War  Department  (Navy  Department,  Treasury  De¬ 
partment  or  Maritime  Commission)  Price  Adjustment 


Board, _ at _ 

on  - ,  194 — ,  *  at 


which  you  will  be  afforded  an  opportunity  to  present  evi¬ 
dence  and  submit  such  further  information  as  may  be  ma¬ 
terial  in  connection  with  the  renegotiation  of  the  contract 
prices  in  such  contracts  or  subcontracts. 

By  direction  of  the  Under  Secretary  of  War  (the  Under 
Secretary  of  the  Navy,  the  Director  of  Procurement  or  the 
Chairman  of  the  Maritime  Commission). 


Authorized  Representative. 

•  The  date  for  the  initial  conference  to  be  within  sixty 
days  after  the  expiration  of  one  year  after  the  filing  of 
the  statements. 

886  Exhibit  A 

PRICE  ADJUSTMENT  BOARDS 
WAR  DEPARTMENT  —  NAVY  DEPARTMENT 
TREASURY  DEPARTMENT 
MARITIME  COMMISSION 

Filing  of  Financial  Bata  by  Contractors 
ami  Subcontractors 

Section  403  (c)(5)  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act,  1942,  as  amended  by  Section 
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801  of  the  Revenue  Act  of  1942  (abstracts  of  law  on 
fourth  page  of  this  folder)  provides  that  upon  the  filing 
by  contractors  or  subcontractors  of  financial  statements 
prescribed  by  the  Secretaries  of  Departments  concerned, 
any  of  the  Secretaries  may  commence  renegotiation  to 
eliminate  excessive  profits  realized  during  the  fiscal  year 
or  years  for  which  the  filing  is  made.  If  such  renegotia¬ 
tion  is  not  commenced  within  the  period  provided  in  the 
statute,  the  liability  of  the  contractor  or  subcontractor 
for  excessive  profits  is  thereby  discharged. 

In  accordance  with  joint  regulations  promulgated  on 
February  1,  1943,  the  contractors  or  subcontractors  may 
invoke  the  provisions  of  Section  403  (c)(5)  by  filing  the 
statements  and  data  listed  below.  Such  statements  and 
data  should  be  addressed  and  mailed,  postage  prepaid,  to 
“Assignment  Office,  Price  Adjustment  Boards,  P.  0.  Box 
2707,  Washington,  D.  C.”  When  mailed  in  accordance 
with  these  instructions  they  will  be  accepted  as  duly  filed 
with  the  Secretaries  of  all  the  Departments  concerned. 
The  date  of  filing  will  be  the  date  indicated  by  the  initial 
postmark.  By  agreement  among  the  Departments,  further 
proceedings  will  be  conducted  by  one  acting  for  all  inter¬ 
ested  Departments. 

The  data  submitted  must  be  accompanied  by  a  statement 
under  oath,  signed  by  a  principal  officer  or  chief  executive, 
in  the  following  form: 

I,  the  undersigned,  . 

(Title  of  executive  and  name  of  contractor) 
certify  that  the  data  and  representations  submitted  here¬ 
with  are  true  and  correct,  to  the  best  of  my  knowledge 
and  belief,  subject  to  such  qualifications  as  are  specifically 
set  forth  therein. 

Subscribed  and  sworn  to  before  me  this 
— - . day  of . 194 . 


(Signature) 

SEAL 


Notary  Public 
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ACCOUNTING  AND  FINANCIAL  STATEMENTS  AND 

DATA  REQUIRED 

1.  Two  copies  of  annual  reports  to  stockholders  for 
each  fiscal  year  beginning  after  December  31,  1940,  and 
ending  before  the  date  of  submission  of  these  data. 

2.  One  copy  of  the  detailed  report,  if  any,  of  the  con¬ 
tractor’s  independent  public  accountants  for  the  most 
recent  fiscal  year. 

3.  Schedule  of  Allocation  of  Operating  Profit  (see 
page  2)  in  triplicate. 

4.  A  statement  in  triplicate  showing  names  of  affiliated 
corporations,  with  a  brief  description  of  the  character  of 
their  business,  and  the  nature  of  the  affiliation. 

5.  A  brief  statement  in  triplicate  of  the  nature  of  the 
contractor’s  prewar  business,  the  time  and  extent  of  its 
conversion  to  the  war  effort,  and  the  principal  products  or 
services  sold  or  rendered  for  war  purposes.  The  state¬ 
ment  should  also  disclose  which  Department  (Navy,  War, 
Treasury  or  Maritime  Commission)  is  believed  to  have 
the  predominant  interest  in  the  total  Government  business 
(including  subcontracts). 

6.  In  order  to  facilitate  uniform  consideration,  you  are 
requested  to  furnish  a  statement  in  triplicate  of  the  names 
and  addresses  of  other  companies  (not  more  than  five) 
which  sell  or  render  the  same  or  similar  products  or  serv¬ 
ices  in  war  production  and  with  which  you  think  your  war 

business  is  comparable. 

887  Name  and  Address  of  Contractor 

SCHEDULE  OF  ALLOCATION  OF 
OPERATING  PROFIT 

(See  instructions  on  opposite  page) 

Net  Sales — U.  S.  Government  business 
Directly  to  U.  S.  Government 
War  Department 
Navy  Department 
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Maritime  Commission 
Treasury  Department 

Defense  Plant  Corporation  and  other  R.  F.  C. 
Subsidiaries 

Total  direct  Government 
Subcontracts  on  Government  business 
Total  Government 

Costs  and  expenses  on  Government  business 
Directly  with  U.  S.  Government 
War  Department 
Navy  Department 
Maritime  Commission 
Treasury  Department 

Defense  Plant  Corporation  and  other  R.  F.  C.  Sub¬ 
sidiaries 

Total  direct  Government 
Subcontracts  on  Government  business 
Total  Government 

Operating  profit  on  Government  business 
Directly  with  U.  S.  Government 
War  Department 
Navy  Department 
Maritime  Commission 
Treasury  Department 

Defense  Plant  Corporation  and  other  R.  F.  C.  Sub¬ 
sidiaries 

Total  direct  Government 
Subcontracts  on  Government  business 
Total  Government 
Commercial  business 
Sales 

Costs  and  expenses 

Operating  profit  on  commercial  business 
Operating  profit,  all  business 
Non-operating  income 
Non-operating  expenses  and  deductions 
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Adjustments  per  supporting  schedule  (see  instructions) 

Net  profit  before  Federal  taxes  on  income 
(per  Federal  income  tax  return) 

888  INSTRUCTIONS  FOR  PREPARATION 
OF  SCHEDULE  OF  ALLOCATION 
OF  OPERATING  PROFIT 

This  schedule  must  cover  each  completed  fiscal  year  for 
which  the  contractor  or  subcontractor  desires  to  invoke  the 
provisions  of  Section  403  (c)(5)  of  the  renegotiation 
statute.  For  each  such  year,  net  sales,  costs  and  expenses, 
and  profit  applicable  to  Government  business  must  be 
segregated  in  separate  columns  as  to  (a)  contracts  and 
subcontracts  fully  paid  for  prior  to  April  28,  1942,  and 
(b)  contracts  and  subcontracts  not  fully  paid  for  prior  to 
April  28, 1942.  The  segregation  of  costs  and  expenses  may 
be  approximated  with  an  appropriate  explanation  of  the 
methods  used,  if  it  is  not  practicable  to  determine  actual 
costs. 

Only  items  allowable  in  the  computation  of  taxable  in¬ 
come  under  Chapter  1  and  Chapter  2E  of  the  Internal 
Revenue  Code  are  recognized  in  the  allocation  of  costs  and 
expenses  to  Government  contracts  and  subcontracts.  The 
schedule  must  show  sales,  and  costs  and  expenses,  as  re¬ 
ported  (or  intended  to  be  reported)  for  Federal  tax  pur¬ 
poses.  If  “net  profit  before  Federal  taxes  on  income” 
(last  line  of  schedule)  differs  from  book  income  before 
taxes,  a  reconciliation  must  be  submitted,  with  an  expla¬ 
nation  of  the  major  differences. 

“Subcontracts  on  Government  business”  refers  to  sales 
classifiable  as  subcontracts  (as  defined  in  Section  403  (a) 
(5)  of  the  renegotiation  statute)  on  business  with  or  for 
the  War  Department,  Navy  Department,  Maritime  Com¬ 
mission,  Treasury  Department  and  including  also,  for  the 
purpose  of  this  filing,  Defense  Plant  Corporation  and  other 
subsidiaries  of  Reconstruction  Finance  Corporation.  It 
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is  not  necessary  to  segregate  ‘‘subcontracts  on  Government 
business”  by  Government  Departments.  However,  a  state¬ 
ment  should  be  made  as  to  which  Department  is  believed 
to  have  the  predominant  interest  in  the  total  Government 
business.  If  exact  determination  of  the  amount  of  business 
under  subcontracts  on  Government  work  is  impracticable, 
approximations  may  be  used,  provided  the  method  is  ex¬ 
plained  fully.  Where  a  substantial  portion  of  the  business 
under  subcontracts  on  Government  work  is  with  a  rela¬ 
tively  small  number  of  contractors,  a  list  should  be  sub¬ 
mitted  of  the  amount  of  business  in  the  last  year  with  the 
larger  customers  by  name,  and  also  the  form  of  trans¬ 
action  (e.g.,  subcontract  for  fabrication  or  service  under 
prime  contract,  purchase  order,  etc.). 

If  the  profit  of  any  fiscal  period  reflects  operations  under 
cost-plus-fixed-fee  contracts,  a  separate  schedule  of  sales, 
costs  and  profits  on  these  contracts  should  be  submit¬ 
ted. 

889  Abstracts  from  Section  403  of  the  Sixth  Supple¬ 
mental  National  Defense  Appropriation  Act,  1942 
(Public  Law  528,  77th  Congress),  approved  April  28, 
1942,  as  amended  by  the  Section  801  of  the  Revenue  Act 
of  1942  (Public  Law  753,  77th  Congress)  approved 
October  21,  1942. 

Section  403  (a)(5) 

The  term  “subcontract”  means  any  purchase  order  or 
agreement  to  perform  all  or  any  part  of  the  work,  or  to 
make  or  furnish  any  article,  required  for  the  performance 
of  another  contract  or  subcontract.  The  term  “article” 
includes  any  material,  part,  assembly,  machinery,  equip¬ 
ment,  or  other  personal  property. 

Section  403  (c)(5) 

Any  contractor  or  subcontractor  who  holds  contracts  or 
subcontracts,  to  which  the  provisions  of  this  section  are 
applicable,  may  file  with  the  Secretaries  of  all  the  Depart¬ 
ments  concerned  statements  of  actual  costs  of  production 
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and  such  other  financial  statements  for  any  prior  fiscal 
year  or  years  of  such  contractor  or  subcontractor,  in  such 
form  and  detail,  as  the  Secretaries  shall  prescribe  by  joint 
regulation.  Within  one  year  after  the  filing  of  such  state¬ 
ments,  or  within  such  shorter  period  as  may  be  prescribed 
by  such  joint  regulation,  the  Secretary  of  a  Department 
may  give  the  contractor  or  subcontractor  written  notice, 
in  form  and  manner  to  be  prescribed  in  such  joint  regula¬ 
tion,  that  the  Secretary  is  of  the  opinion  that  the  profits 
realized  from  some  or  all  of  such  contracts  or  subcontracts 
may  be  excessive,  and  fixing  a  date  and  place  for  an  initial 
conference  to  be  held  within  sixty  days  thereafter.  If  such 
notice  is  not  given  and  renegotiation  commenced  by  the 
Secretary  within  such  sixty  days,  the  contractor  or  sub¬ 
contractor  shall  not  thereafter  be  required  to  renegotiate 
to  eliminate  excessive  profits  realized  from  any  such  con¬ 
tract  or  subcontract  during  such  fiscal  year  or  years  and 
any  liabilities  of  the  contractor  or  subcontractor  for  ex¬ 
cessive  profits  realized  during  such  period  shall  be  thereby 
discharged. 

Section  403  (c)(6) 

This  subsection  (c)  shall  be  applicable  to  all  contracts 
and  subcontracts  hereafter  made  and  to  all  contracts  and 
subcontracts  heretofore  made,  whether  or  not  such  con¬ 
tracts  or  subcontracts  contain  a  renegotiation  or  recapture 
clause,  unless  (i)  final  payment  pursuant  to  such  contract 
or  subcontract  was  made  prior  to  April  28, 1942,  or  (ii)  the 
contract  or  subcontract  provides  otherwise  pursuant  to 
subsection  (b)  or  (i),  or  is  exempted  under  subsection  (i), 
of  this  section  403,  or  (iii)  the  aggregate  sales  by  the  con¬ 
tractor  or  subcontractor,  and  by  all  persons  under  the 
control  or  controlling  or  under  common  control  with  the 
contractor  or  subcontractor,  under  contracts  with  the  De¬ 
partments  and  subcontracts  thereunder  do  not  exceed,  or 
in  the  opinion  of  the  Secretary  concerned  will  not  exceed, 
$100,000  for  the  fiscal  year  of  such  contractor  or  sub¬ 
contractor. 
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890  The  Tax  Court  of  the  United  States 

Filed  Jul.  8, 1946 

OFFICIAL  REPORT  OF  PROCEEDINGS 
BEFORE  THE 

TAX  COURT  OF  THE  UNITED  STATES 
Ring  Construction  Corporation,  a  Maryland  Corporation, 

Petitioner, 

vs. 

Secretary  of  War, 

Respondent. 

Docket  No.  12-R 
Hearing  at  Washington,  D.  C. 

Date  June  24,  1946 

Pages  454  to  562 

COMMERCE  REPORTING  COMPANY 
Official  Reporters 
1748  Pennsylvania  Ave.,  N.  W. 
Washington  6,  D.  C. 

District  0622 

891  The  Tax  Court  of  the  United  States 

Ring  Construction  Corporation, 

Petitioner, 

vs. 

Secretary  of  War, 

Respondent. 

Docket  No.  12-R 
Court  Room  No.  2, 

Internal  Revenue  Building, 
Washington,  D.  C. 

Monday,  June  24,  1946 — 1:30  p.m. 
(Met,  pursuant  to  adjournment.) 

BEFORE: 

HON.  RICHARD  L.  DISNEY, 

Judge. 

APPEARANCES: 

JOSIAH  E.  BRILL,  appearing  on  behalf  of  the  Peti¬ 
tioner. 

ROBERT  H.  WINN,  Department  of  Justice,  Washing- 
i  ton,  D.  C.  appearing  for  the  Respondent. 
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892  Contents 

•  •  •  • 

893  Proceedings 

The  Clerk:  Docket  No.  12-R,  Ring  Construction 
Corporation. 

Mr.  Winn:  Robert  H.  Winn,  Department  of  Justice, 
appearing  for  the  respondent. 

Mr.  Brill:  Josiah  E.  Brill,  for  the  petitioner. 

The  Court:  What  do  you  have  this  morning,  gentle¬ 
men? 

Mr.  Winn:  May  it  please  the  Court,  this  hearing  was 
continued  from  St.  Paul,  as  Your  Honor  will  recall,  in  order 
to  present  some  factual  evidence,  having  to  do  with  con¬ 
stitutionality  of  the  Renegotiation  Act  as  amended. 

Similar  testimony  was  taken  on  April  8  of  this  year  in 
the  case  of  Stein  Brothers  Manufacturing  Company.  In 
order  to  expedite  this  hearing  as  much  as  possible,  Mr. 
Brill  and  I  have  agreed  that  the  same  three  witnesses  who 
testified  in  the  Stein  Bros.  Manufacturing  Company  case 
on  April  8th  in  connection  with  the  constitutionality  of  the 
statute  would  so  testify  again  today  if  asked  the  same 
questions  as  they  were  asked  at  that  time. 

Accordingly,  I  am  offering  in  evidence  as  Respondent’s 
Exhibit  “A”  the  transcript  of  the  hearing  on  April  8th, 
1946  in  the  matter  of  Stein  Bros.  Manufacturing  Company 
vs.  the  Secretary  of  War,  together  with  Exhibits  Q  through 
GG  which  were  introduced  in  evidence  at  that  time. 

There  are  certain  exceptions  which  I  should  point 
out. 

894  The  Court:  Just  a  moment,  please.  When  was 
the  contract  made  and  carried  out  in  the  Stein  Bros. 

Manufacturing  Company  case? 

Mr.  Winn :  That  was  a  1942  Act,  Your  Honor. 

The  Court:  The  same  statute  as  in  this  one  in  that 
respect? 

Mr.  Winn:  Yes,  Your  Honor. 


706 


The  Court :  All  right,  proceed. 

Mr.  Winn :  In  the  Stein  Bros,  case,  two  other  questions 
were  covered  at  the  hearing  on  April  8th,  1946.  The  first 
was  as  to  the  applicability  of  Section  403  (a)  of  the  Act; 
the  second  was  as  to  a  credit  which  should  or  should  not 
be  given  for  certain  excise  tax  certificates.  The  testimony 
and  statements  of  counsel  with  regard  to  those  matters  are 
not  being  stipulated  in  the  Ring  Construction  Corporation 
case.  I  think  that  those  matters  begin  at  line  19  of  page 
620  and  continue  through  line  17  of  page  623. 

Also  excluded  from  the  Ring  Construction  Corporation 
record  will  be  that  portion  of  the  record  which  begins  on 
line  19  of  page  624  to  the  end  of  page  624  and  also  that 
matter  which  begins  at  line  3  of  page  753  and  continues 
through  until  the  end  of  the  transcript, 
i  I  might  also  state  that  the  agreement  between  counsel 
contemplates  that  Mr.  Brill,  as  the  attorney  for  the  Peti¬ 
tioner,  will  have  all  of  the  objections  that  were  made 
895  by  Mr.  Toomev  and  all  of  the  exceptions  which  were 
allowed  Mr.  Toomey  in  this  transcript  of  the  Stein 
Bros.  Manufacturing  Company. 

i  I  might  also  state  that  we  have  reserved  the  right  to 
Mr.  Brill  to  cross-examine  the  witnesses  who  appeared 
on  April  8th,  1946  in  the  Stein  Brothers  Manufacturing 
Company  case,  and  also  the  right  to  object  to  any  ques¬ 
tions  in  this  transcript  regarding  which  he  may  have 
objection. 

With  that,  I  offer  the  transcript  referred  to,  together 
with  exhibits  Q  through  GG  as  Respondent’s  Exhibit  “A”. 

Mr.  Brill :  Your  Honor,  I  am  a  little  bit  concerned  about 
the  best  method  of  proceeding.  Counsel  stated,  if  I  under¬ 
stand  it,  correctly,  and  I  have  given  him  a  list  of  most  of 
the  objections  I  have  —  I  understand  that  has  also  been 
passed  to  the  Court. 

The  Court :  Yes,  I  have  that  list. 

Mr.  Brill:  I  am  concerned  for  this  reason;  that  the 
question  of  the  extent  and  character  of  my  examination  of 
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these  witnesses,  whose  testimony  has  been  stipulated  sub¬ 
ject  to  the  limitations  stated,  will  depend  largely  upon  the 
character  of  the  rulings. 

For  example,  if  I  should  object  to  the  question  on  the 
ground  that  there  has  been  no  foundation  laid,  or  move 
that  the  question  and  answer  be  stricken  out,  and  the 
Court  granted  that  motion  and  sustained  the  objec- 

896  tion,  there  would  be  no  need  for  cross-examination 
on  that  question.  If  the  Court  overrules  the  objec¬ 
tion  and  denies  the  motion,  there  would  be  need  for  cross- 
examination  on  that  question. 

The  Court :  I  have  read  this  testimony  and  at  the  time 
I  had  your  letter  and  your  list  before  me.  At  that  time 
the  question  occurred  to  me  also.  In  other  words,  reserva¬ 
tion  of  rulings  is  sometimes  prejudicial  because  a  fellow 
does  not  know  where  he  is  in  that  respect. 

I  think  we  might  make  a  record  on  these  rulings  now. 

Mr.  Winn:  May  it  please  the  Court,  I  would  like  to 
say  that  Mr.  Brill  and  I  have  tried  to  arrange  these  things 
at  the  least  inconvenience  to  each  other.  At  the  time  we 
agreed  to  continue  this  hearing  from  10  o’clock  this  morn¬ 
ing  until  1 :30  this  afternoon,  I  did  not  realize  that  General 
Browning,  who  is  the  first  witness,  would  have  to  get  the 
3  o’clock  plane  to  New  York.  We  thought  we  had  an  extra 
hour,  but  New  York  is  on  daylight  saving  time. 

If  we  are  going  to  have  to  take  an  extended  hearing  on 
these  objections,  I  would  like  very  much  to  have  General 
Browning  heard  first  in  order  that  he  may  leave. 

General  Browning  is  no  longer  employed  with  the  Gov¬ 
ernment  and  has  come  here  from  Detroit,  Michigan  at 
some  inconvenience  to  himself  and  to  his  business  asso¬ 
ciates  at  this  time.  For  that  reason,  I  would  not  wish  to 
do  anything  that  would  imperil  the  expeditious 

897  treatment  of  his  testimony  as  far  as  General  Brown¬ 
ing  is  concerned. 

Mr.  Brill:  Perhaps  the  Court  could  pass  upon  objec¬ 
tions  as  to  his  testimony  alone. 
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Mr.  Winn:  That  represents  most  of  the  objections. 

The  Conrt:  His  testimony  begins  at  page  625.  The 
cross-examination  begins  at  664.  Where  does  it  end? 

Mr.  Brill:  Bottom  of  page  667,  Your  Honor.  John 
Kenney  begins  at  page  668. 

The  Court:  Your  objections,  of  course,  are  beyond 
that  point  but  that  does  cover  practically  all  of  the  objec¬ 
tions  except  the  objections  you  voiced  here  in  the  latter 
part  of  your  letter. 

Mr.  Brill :  I  suggest  that  if  we  do  not  have  time  to  have 
rulings  on  these  objections  before  General  Browning  takes 
the  stand  and  if  we  examine  General  Browning,  and  he 
departs  before  the  objections  are  ruled  on,  it  leaves  you  in 
an  unfair  position,  Mr.  Winn.  I  do  not  want  any  unfair 
advantage. 

Mr.  Winn :  I  have  thought  of  that. 

Mr.  Brill :  If  the  Court  wishes  to  put  Mr.  Browning  on 
first,  I  will  do  the  best  I  can  while  he  is  available  .  How¬ 
ever,  I  do  not  think  I  can  get  through  with  him  in  time  for 
him  to  make  that  3  o  ’clock  plane.  I  will  do  the  best  I  can. 

The  Court:  So  far  as  the  objections  are  concerned,  we 
will  reserve  those  and  you  will  both  have  to  take 
898  your  chances  in  that  respect.  I  could  pass  upon 
them  before  very  long  because  I  have  gone  over 
them,  but  since  your  time  is  so  short,  I  think  I  had  better 
not  take  that  time  now. 

The  transcript  and  the  exhibits  referred  to  by  counsel 
for  Respondent  are  admitted  in  evidence. 

I  think  we  had  better  refer  to  all  of  that  as  one  exhibit. 
I  understand  quite  a  number  of  exhibits  from  the  Stein 
Bros,  case  are  being  admitted  with  the  testimony  of  that 
transcript,  and  in  order  that  it  will  not  become  confused 
with  the  exhibits  offered  in  this  case,  I  think  that  ought 
to  be  considered  as  one  exhibit.  Exhibit  “A”  for  the 
Respondent. 

Mr.  Winn :  That  is  true,  Your  Honor. 
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(The  transcript  in  the  Matter  of  Stein  Bros.  Mfg.  Co. 
vs.  Secretary  of  War,  Docket  23-R,  heard  in  Washington, 
D.  C.  4-8-46,  comprising  pages  615  to  764,  inclusive,  to¬ 
gether  with  the  exhibits  Q  to  GIG  in  that  hearing,  and  with 
the  exceptions  above-stated,  was  received  in  evidence  as 
Respondent’s  Exhibit  “A”.) 

Mr.  Winn :  General  Browning,  please. 

Whereupon  Albert  J.  Browning 

899  Direct  Examination 
By  Mr.  Winn: 

Q.  What  is  your  name?  A.  Albert  J.  Browning. 

Q.  What  is  your  occupation,  General  Browning?  A. 
At  the  present  time,  I  am  vice-president  of  the  Ford  Motor 
Company  in  Dearborn,  Michigan. 

Q.  On  April  8,  1946,  what  was  your  occupation?  A. 
Director  of  the  Office  of  Domestic  Commerce,  in  the  De¬ 
partment  of  Commerce. 

Q.  You  are  the  same  Albert  J.  Browning  who  testified 
in  this  court  on  April  8th,  1946  in  the  Stein  Bros.  Manu¬ 
facturing  Company  vs.  the  Secretary  of  War?  A.  Yes, 
sir. 

Mr.  Winn :  You  may  cross  examine. 

Cross  Examination 
By  Mr.  Brill: 

Q.  General  Browning,  with  what  particular  types  of 
purchases  or  contracts  for  the  furnishing  of  supplies  or 
what-not  for  the  Government  or  any  branch  of  it  were  you 
connected  with  while  you  were  with  the  Government? 
A.  As  the  Director  of  Purchases  of  the  Army  Service 
Forces  and  special  representative  of  the  Under-Secretary 
of  War,  in  the  passing  and  approval  of  contracts,  it  cov¬ 
ered  all  contracts  entered  into  during  that  period. 

900  Q.  What  was  that  period?  A.  I  will  have  to 
refresh  my  memory  on  those  dates.  That  is  stipu¬ 
lated  in  this  transcript. 

The  Court :  The  testimony  says  you  came  here  to  Wash¬ 
ington  in  October,  1940. 
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The  Witness :  That  is  right,  sir.  That  was  March,  1942 
until  June  of  1944.  ' 

By  Mr.  Brill: 

Q.  But  the  character  of  the  work  you  did  as  just  de¬ 
scribed  was  done  from  March,  1942  until  June,  1944? 
A.  Yes.  Prior  to  the  establishment  of  the  Army  Service 
Forces,  I  was  acting  as  an  assistant  to  the  Under  Secretary 
of  War  and  did  approximately  the  same  thing  under  that 
office  as  I  did  when  the  Department  was  split  and  the  Army 
Service  Forces  was  established,  so  it  was  January  that  I 
actually  performed  the  same  functions  I  did  at  March. 

Q.  What  did  you  have  to  do  in  connection  with  the 
purchasing  of  supplies?  A.  We  did  no  purchasing  at  the 
staff  level.  We  established  procedures,  policies  and  meth¬ 
ods,  and  approved  contracts  in  contract  form. 

Q.  What  did  you  have  to  do  with  the  making  of  th  - 
contracts  for  the  erection  of  buildings  and  other  facilities? 
A.  Those  contracts  came  through  my  office  for  approval. 

The  contracts  were  negotiated  and  followed  through 
901  by  the  Corps  of  Engineers  but  the  Corps  of  Engi¬ 
neers  was  a  division  acting  under  the  supervision 
of  the  Undersecretary’s  office  and  later  under  the  Army 
Service  Forces. 

Q.  Did  you,  in  1942,  have  the  duty  of  passing  on  con¬ 
tracts  let  by  the  War  Department  on  competitive  bids? 
A.  I  do  not  know  just  what  you  are  referring  to  as  com¬ 
petitive  bids,  because  the  peacetime  understanding  on  com¬ 
petitive  bids  had  been  forbidden  at  that  time  and  were  not 
to  be  entered  into. 

Q.  Do  you  mean  forbidden,  or  did  the  Secretary  under 
the  direction  of  the  President,  authorize  the  ignoring  of 
the  practice  of  competitive  bids  wherever  the  contracting 
agency  desired  it  be  ignored?  A.  The  Chairman  of  the 
War  Production  Board  issued  Directive  No.  2  which  did 
forbid  it. 

Q.  Have  you  that  directive  there?  A.  Yes,  sir. 

Q.  May  I  see  it?  A.  Yes,  sir.  It  is  also  in  the  record. 

Q.  Well,  this  deals  with  supply  contracts,  does  it  not? 
A.  May  I  take  a  look  at  that?  I  don’t  have  a  copy. 

Q.  Yes.  A.  Yes,  this  one  does  specifically  specify 
supply  contracts. 
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Q.  Have  you  any  dealing  with  building  con- 

902  tracts?  A.  I  will  have  to  look  up  the  record  on 
that.  There  was  a  special  set  of  rules — 

Q.  I  just  asked  if  you  had  one  here.  A.  I  do  not  have. 

Q.  Don’t  you  know  as  a  matter  of  fact,  that  contracts 
for  the  erection  of  buildings  were  let  by  competitive  bid¬ 
ding  long  after  the  memorandum  you  gave  me?  A.  I  do 
not  recall  it. 

Q.  You  would  not  say  that  it  is  not  true?  A.  I  say  I 
do  not  remember  that. 

Q.  You  would  not  say  that  was  prohibited?  A.  No. 

Q.  What  did  you,  as  an  individual,  have  to  do  with  the 
approval  of  building  construction  contracts  let  on  com¬ 
petitive  bids?  A.  Very  little.  Merely  to  process  the 
contracts,  because  the  Corp  of  Engineers — 

Q.  I  did  not  ask  you  why.  A.  Oh. 

Q.  You  had  very  little  to  do  with  it?  A.  That  is  right. 

Q.  Just  what  did  you  have  to  do  with  it?  Do  you  re¬ 
member  anything  specifically  you  did?  A.  I  said,  proc¬ 
essed  the  contracts;  prepare  them  for  the  files  and 

903  the  requirement  of  approval  by  the  Secretary  or  the 
Under-Secretary,  or  his  designated  representative. 

Q.  Well,  now,  I  have  seen  contracts  for  the  erection  of 
buildings  which  have  no  place  on  them  for  approval  by 
the  Secretary  of  War — contracts  with  the  War  Depart¬ 
ment.  Do  you  mean  to  say  that  all  contracts  for  the  War 
Department  for  the  erection  of  buildings  commencing  as 
early  as  March,  1942  while  you  were  with  the  Department 
required  the  written  approval  of  the  Secretary  of  War, 
or  anybody  in  his  office?  A.  By  him  or  any  one  to  whom 
he  may  have  delegated  that  authority. 

Q.  Was  any  authority  delegated  to  you  or  your  depart¬ 
ment  to  approve  such  contracts?  A.  If  I  may  just  re¬ 
fresh  my  memory,  I  think  I  may  have  the  other  delegates 
listed  here. 

Q.  Certainly.  A.  I  do  not  know  whether  I  have  that 
particular  file  or  not. 
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Q.  If  you  find  something  that  you  think  answers  the 
description,  just  show  it  to  me.  A.  Here  is  one  dated 
August  16,  1943.  I  know  there  are  some  earlier  ones  I 
may  not  have  here.  That  is  from  the  Under-Secretary. 

I  will  read  it,  if  you  do  not  mind. 

Q.  Can  you  point  to  something  here  referring  to 

904  your  Department?  A.  This  is  to  the  Commander 
of  the  Army  Service  Forces. 

Q.  I  am  talking  about  something  that  refers  to  you. 
That  does  not,  does  it?  A.  No. 

Q.  Refer  to  your  department?  A.  No.  Let  me  see  if 
I  can  find  something.  Well,  I  do  not  have  the  copies  of 
those  here  but  I  can  get  them  for  you. 

Q.  All  right.  Now,  do  you  have  any  personal  recol¬ 
lection,  General,  of  actually  handling  the  matter  of  the 
letting  of  a  building  construction  contract,  by  the  War 
Department,  or  any  of  its  subdivisions,  for  the  erection  of 
any  buildings  or  building  by  competitive  bidding?  A.  No, 
sir. 

Q.  Do  you  have  any —  A.  In  the  sense  that  I  con¬ 
sider  competitive  bidding — the  normal  advertising  and 
letting  of  the  contract  under  the  normal  peacetime  restric¬ 
tions. 

Q.  That  is  what  I  am  talking  about.  You  have  no  recol¬ 
lection  of  any  connection  with  that  kind  of  activity?  A.  No, 
sir. 

Q.  Do  you  have  any  recollection  of  considering  the 
results  obtained  by  the  Army,  or  any  other  part  of  the 
Government,  in  connection  with  that  sort  of  corn- 

905  petitive  bidding?  A.  Yes,  sir. 

Q.  With  whom  did  you  consider  that  problem?  A.  We 
discussed  it  with  our  staff  in  the  fall  of  1943  and  the  early 
part  of  1944  when  the  Contractors  Association  conducted 
a  very  active — 

Q.  You  told  me  when. 

Mr.  Winn:  Let  the  witness  answer. 
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Mr.  Brill :  No,  I  am  not  going  to  do  so  unless  the  Court 
permits  him  to  go  beyond  the  question.  I  asked  for  a  date. 

The  Witness:  I  remember  that  one  specifically.  That 
was  not  the  only  time. 

By  Mr.  Brill: 

Q.  Can  you  tell  me  whether  that  was  the  earliest  date? 
A.  I  do  not  remember. 

Q.  Do  you  remember  any  other  date  when  it  was  con¬ 
sidered?  A.  No,  it  was  discussed  many  times  because 
the  only  contract  to — 

Q.  I  did  not  ask  you  why.  That  is  the  fault  I  find  with 
your  testimony.  I  would  like  to  have  you  answer  and  limit 
your  answer  to  the  question,  if  I  may.  It  think  it  is  my 
right. 

You  say  you  remember  discussing  the  problem  of  the 
effectiveness  of  the  public  letting  by  competition  of 

906  building  contracts  some  time  in  the  fall  of  1943  in 
connection  with  the  Contractors  Association.  Was 

that  about  the  time,  or  shortly  after  the  time  the  Renego¬ 
tiation  Act  was  amended  to  eliminate  from  the  Act  such 
contracts  as  were  led  by  competitive  bidding?  A.  As  I 
remember,  it  had  no  connection  with  that  case  at  all. 

Q.  Do  you  know  when  the  Act  was  amended  to  eliminate 
the  building  contracts  from —  A.  To  permit  the  elimina¬ 
tion? 

Q.  No,  to  require  the  elimination.  It  was  permitted  in 
the  beginning.  A.  That  was  in  June? 

Q.  June  30,  1943?  A.  I  do  not  remember  the  exact 
date. 

Q.  Was  this  contract  you  talked  about  after  June  30, 
1943?  A.  I  think  so,  yes. 

Q.  At  that  time,  if  my  date  is  correct,  building  construc¬ 
tion  contracts  that  were  let  by  competitive  bidding  where 
there  were  two  or  more  bids  were  eliminated  from  the 
Reneogtiation  Act  entirely.  You  know  that?  A.  Yes. 

Q.  Did  you  know  of  the  regulation  that  was  made 

907  concerning  that  amendment?  A.  I  don’t  know  what 
regulation  you  are  referring  to. 
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Q.  You  do  not  remember  any  regulation  concerning  it? 
A.  I  remember  that  we  established  certain  conditions 
under  which  contracts  could  be  let  on  a  formal  bid  basis. 
That  was  sometime  after  that,  as  I  remember,  and  there 
'were  not  many  of  them  permitted  to  go  through  until — oh, 
I  do  not  remember  the  date. 

|Q.  Was  there  ever  a  time,  to  your  knowledge  that  con¬ 
tracts  could  not  be  let  on  a  competitive  basis  for  the  erec¬ 
tion  of  buildings?  A.  They  would  not  be  permitted  under 
War  Department  policies. 

Q.  Can  you  show-  me  any  regulation  which  says  there 
was  a  policy  to  stop  such  letting?  Can  you  point  to  it  or 
to  anything  in  wri ting  you  have  here?  A.  I  would  have  to 
search  the  files  on  that. 

Q.  Do  you  remember  actually  approving  by  a  memoran¬ 
dum  in  writing  any  building  contract  let  by  competitive 
bidding  while  you  were  the  head  of  the  Department  you 
described?  A.  I  do  not  remember  whether  I  did  or  not. 

Q.  You  testified,  at  page  628  in  the  record,  line  6, 
“When  I  first  came  down  here  most  of  our  buying  was 
being  done  at  that  time  on  a  peacetime  basis  of  bids  and 
awards.”  Do  you  remember  that?  A.  Right. 

908  Q.  Now,  when  you  were  talking  about  peacetime 
bidding,  you  were  talking  about  the  purchasing  of 
supplies  and  materials,  and  not  the  erection  of  buildings, 
were  you  not?  A.  At  that  time  that  was  the  only  thing 
I  had  to  do  with  over  in  the  Quartermaster  General’s 
office. 

Q.  That  is  what  you  were  talking  about  in  this  answer, 
because  that  is  all  you  knew  anything  about?  A.  Yes,  sir. 

Q.  Then  you  say  in  the  same  answer,  “However,  the 
bulk  of  the  awards  at  that  time  were  being  made  on  a 
semi-negotiated  basis,  in  that,  we  would  ask  for  bids  and 
sit  down  with  the  contractor  and  try  to  agree  on  a  price 
after  we  received  the  bids.”  I  take  it  again  you  were  there 
talking  about  supplies  and  not  buildings  and  construction? 
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A.  In  that  case  I  know  that  they  were  negotiating  con¬ 
tracts  with  construction  contractors. 

Q.  I  ask  you  what  you  intended  by  that  answer.  Did 
that  answer  refer  to  supplies  or  to  building  and  construc¬ 
tion?  A.  In  this  particular  case,  it  pertained  to  supplies. 

Mr.  Brill :  I  move  that  the  first  answer  be  stricken  out 
as  not  responsive  to  the  question. 

The  Court:  Would  you  read  the  answer,  please? 

(The  answer  was  read.) 

The  Court:  The  answer  will  be  stricken  out  as  not 
responsive  to  the  question. 

909  By  Mr.  Brill: 

Q.  The  next  question  reads:  “Was  such  a  pro¬ 
cedure  considered  adequate?’ ’  During  the  period  you  had 
in  mind  the  same  subject  matter  you  were  discussing  in 
the  previous  answer  I  just  read  to  you,  is  that  correct? 
A.  That  is  correct. 

Q.  Referring  to  supplies  as  distinguished  from  build¬ 
ing  construction  contracts?  A.  That  is  right.  In  the 
early  part  that  was  the  only  thing  I  had  to  do  with,  the 
supply  contracts.  That  was  in  1940. 

Q.  Then  read  the  answer  you  gave  to  that  question 
which  I  just  read,  and  tell  me  yes  or  no,  General,  whether 
or  not  that  statement  also  dealt  with  the  subject  of  sup¬ 
plies,  as  distinguished  from  building  construction  con¬ 
tracts?  A.  That  is  correct. 

Mr.  Winn:  May  it  please  the  Court,  I  think  it  would 
be  a  good  idea  to  find  out  what  time  Mr.  Brill  and  the 
witness  are  talking  about.  The  only  language  used  is  when 
I  first  came  down  here.  I  think  it  would  be  a  good  idea 
to  clear  up  the  matter  of  the  dates. 

The  Court:  I  think  first  the  record  should  show  that 
Mr.  Browning  has  before  him  a  copy  of  the  transcript  from 
which  your  questions  are  being  asked.  That  is  true,  is  it 
not,  Mr.  Witness? 

The  Witness:  Yes. 

By  Mr.  Brill: 
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i  Q.  When  the  question  at  the  bottom  of  page  628,  read¬ 
ing  as  follows, —  * 

Mr.  Winn:  If  Your  Honor  please,  I  would  like  to  have 
that — 

The  Court:  You  have  an  objection? 
i  Mr.  Winn:  Yes,  sir,  because  there  is  no  statement  of 
time  involved. 

Mr.  Brill:  The  witness  himself  in  his  answer  fixed  the 
time  he  is  talking  about.  I  am  content  with  the  time  the 
witness  is  talking  about. 

The  Court :  I  will  give  the  witness  a  chance  to  state  the 
time. 

i  Mr.  Brill :  I  have  asked  him  to  limit  the  testimony  here 
to  the  time  he  fixed  in  his  own  answer,  which  was  in  line 
6  on  page  628,  “When  I  first  came  down  here.,,  That  is 
the  time  I  was  talking  about. 

The  Court:  All  I  am  interested  in,  Mr.  Brill,  is  being 
sure  that  the  witness  knows  and  understands  he  is  talking 
about  a  particular  time.  I  am  giving  him  an  opportunity 
to  state  that  time  now. 

The  Witness:  The  period  referred  to  in  the  previous 
two  questions  was  when  I  first  came  down  here,  which  was 
in  the  fall  of  1940. 

911  The  Court:  Now  that  answers  the  question. 
Proceed. 

By  Mr.  Brill: 

Q.  The  answer  commencing  at  page  4,  was  that  limited 
to  1940,  too?  A.  1941. 

Q.  The  same  page,  628,  the  answer  starting  at  line  14. 

I  Was  that  also  limited  to  1940,  or  did  it  go  into  the  war 
period?  A.  That  is  right.  That  was  1940  and  early  part 
of  1941. 

Q.  Did  it  not  go  into  the  war  period,  too?  A.  Yes,  it 
did. 

i  Q.  All  right.  That  is  later  than  early  1941.  A.  That 
is  right. 
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Q.  What  do  you  consider  the  war  period?  A.  When 
I  first  answered  your  first  question  about  when  I  first  came 
down  here,  I  was  talking  about  the  fall  of  1940.  On  that, 
that  answered  the  first  question.  Now,  on  the  next  ques¬ 
tion,  that  goes  on  through  the  war  period. 

Q.  That  is  right. 

Now,  let’s  go  to  the  question  starting  at  line  24,  the 
bottom  of  page  628.  The  question  was : 

“Was  the  peacetime  method  of  procurement  used 

912  during  1941  to  1945 ?”  Did  you  understand  that 
question  related  to  supplies  or  did  you  understand 

it  related  to  building  construction  contracts  as  well?  A.  I 
was  thinking  of  supplies. 

Q.  So  your  answer  is  upon  the  basis  of  that  question 
related  and  limited  to  supplies?  A.  That  is  right. 

Q.  Didn’t  all  of  your  testimony  dealing  with  the  rea¬ 
sons,  historical  and  practical  and  actual  situations  giving 
rise  to  the  Renegotiation  Act  deal  solely  with  the  matter 
of  supplies?  A.  No,  sir. 

Q.  Can  you  show  me  any  question  that  does  not,  or  any 
answer  that  does  not?  You  go  through  the  transcript  and 
find  one  and  give  me  the  number  of  it  and  the  page.  A. 
Well,  I  will  have  to  read  them  all  through. 

Q.  Well,  I  thought  we  would  save  time  in  that  way. 
You  can  start  in  at  page  629  and  when  you  find  one,  point  it 
out  to  us.  When  you  find  the  first  question  and  answer 
which  you  had  in  mind  that  dealt  with  any  other  matter 
than  supplies — that  dealt  with  building  and  construction 
work,  let  me  know.  A.  That  was  line  4,  at  the  top  of  page 
630. 

Q.  We  will  start  with  that  one,  General. 

That  reads  as  follows: 

“Were  the  peacetime  procurement  personnel  able 

913  to  handle  this  type  of  wartime  procurement?” 

Now,  what  type  of  war  procurement  were  you 
talking  about  when  you  answered  that  question?  A.  Bear 
in  mind — 
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i  Q.  Just  answer  my  question,  please.  I  do  not  want  a 
speech.  I  want  an  answer.  A.  In  some  cases  primarily 
supply  contracts  and  in  other  cases  the  question  covered 
the  general  question  of  profit  made  during  the  war. 

Mr.  Brill:  I  move  the  answer  be  stricken  out  as  not 
responsive.  My  question  was  related  to  this  specific  ques¬ 
tion  and  not  related  to  other  subjects, 
i  The  Court:  The  motion  is  overruled.  Exception  is 
allowed. 

By  Mr.  Brill: 

Q.  When  the  question  said,  “Were  the  peacetime  pro¬ 
curement  personnel  able  to  handle  this  type  of  war  pro¬ 
curement,’ ’  will  you  go  back  and  read  anything  from 
previous  testimony  which  identifies  this  type  of  war  pro¬ 
curement  as  having  to  do  with  anything  other  than  sup¬ 
plies?  Show  me  anything  in  the  previous  testimony  that 
relates  to  anything  other  than  supplies.  A.  The  answer 
to  the  previous  question. 

Q.  All  right.  Now,  we  will  read  it.  Then  the  previous 
question  is  the  first  one  that  deals  with  something  other 
than  supplies,  in  your  opinion,  is  that  right,  instead 
914  of  the  one  on  page  630?  A.  I  have  not  read  the 
question  previous  to  the  one  where  you  picked  this 
up.  Just  a  moment.  I  believe  that  is  correct. 

I  Q.  Well,  read  the  answer  on  page  629.  You  said,  start¬ 
ing  at  line  14,  “In  the  first  place,  contractors  were  not  in 
a  position  to  submit  a  bid  in  many  cases.” 

Were  you  not  there  talking  about  contractors  for  sup¬ 
plies?  A.  No,  sir. 

Q.  Had  you  any  connection  with  contractors  for  any¬ 
thing  other  than  supplies  ?  A.  Not  directly,  but  had  heard 
discussions  on  them  at  the  time  Boards  were  set  up  to 
award  construction  contracts. 

Q.  With  whom  had  you  discussed  the  matter?  A. 
Colonel  McKeechie,  or  Mr.  McKeechie,  who  was  in  the 
office  with  me — Mr.  Nelson’s  office,  the  Office  of  Production 
Management.  Previous  to  that  the  Advisory  Commission 
for  National  Defense. 
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Q.  Talked  to  just  one  man  about  it?  A.  There  may 
have  been  more  but  that  is  a  long  time  ago  and  I  do  not 
remember. 

Q.  You  talked  to  one  man  about  it  as  far  as  you  can 
remember,  is  that  right?  He  is  the  only  one  whose  name 
you  can  remember?  A.  I  will  say  yes. 

915  Q.  What  was  his  function  in  the  War  Depart¬ 
ment?  A.  He  was  not  in  the  War  Department. 

Q.  Where  was  he?  A.  This  was  at  the  time  he  was 
in  the  Advisory  Counsel  in  the  Department  of  National 
Defense,  and  he  was  an  assistant  to  Donald  M.  Nelson  at 
the  same  time  I  was. 

Q.  When  was  that  that  you  talked  to  him?  A.  In  the 
latter  part  of  1940  and  the  early  part  of  1941. 

Q.  And  any  ideas  on  the  subject  of  the  difficulty  of 
getting  bids  from  contractors  for  building  construction 
must  have  come  from  him,  because  you  had  no  experience 
in  that  field?  A.  There  was  a  considerable  amount  in 
the  newspapers  about  that  time  about  the  same  problem. 

Q.  And  you  read  the  newspapers?  A.  Yes,  sir. 

Q.  Aside  from  the  reading  of  this  in  the  newspapers, 
and  your  talking  to  this  one  man,  you  contributed  nothing 
from  your  own  personal  experience  to  the  discussion? 
A.  That  is  right. 

Q.  And  based  upon  what  you  read  in  the  newspapers 
and  what  this  one  man  told  you,  it  was  your  opinion  when 
you  testified  here,  that  the  contractors  in  the  field  of  build¬ 
ing  construction  were  not  in  a  position  to  submit  a 

916  bid  in  many  cases?  I  did  not  say  what  this  man 
told  me.  I  said  this  is  one  of  the  men  I  remember 

having  discussed  it  with.  There  was  considerable  discus¬ 
sion  going  on  at  that  time  about  the  awarding  of  con¬ 
struction  contracts. 

I  told  you  that  was  the  only  one  I  could  specifically 
remember.  There  were  many  others. 

Q.  You  say  “contractors  were  not  in  a  position  to  sub¬ 
mit  a  bid  in  many  cases”.  Did  you  mean  by  that  that 
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there  were  not  any  contractors  who  were  ready,  able  and 
willing  to  bid  on  construction  work  or  that  some  of  them 
had  all  they  could  do?  A.  Both,  plus  the  fact  that  the 
specifications  and  plans  were  not  made  out  in  detail.  They 
had  to  let  contracts  without  complete  detailed  plans  of  how 
the  job  was  to  be  put  up. 

Q.  You  meant  that  not  only  some  contractors  had  all 
they  could  do  at  some  particular  points  during  the  year 
1940  and  the  year  1941,  but  I  say  that  you  also  meant  that 
there  were  no  other  contractors — you  knew  this:  There 
were  many  contractors  who  were  able  and  willing  to  bid 
on  construction  contracts,  if  they  were  advised  for  public 
letting.  You  knew  that?  A.  No,  I  did  not. 

Q.  Did  you  know  that  that  was  not  true?  A.  (No 
response.) 

917  Q.  You  mean  to  say  that  you  had  information  to 
the  effect  that  there  were  no  contractors  ready,  able 
and  willing  to  bid  in  1940  and  1941  on  building  construction 
work?  A.  I  do  not  believe  I  understand  your  question. 

Mr.  Brill:  Please  read  the  question. 

(Question  read.) 

The  Witness:  I  had  no  such  information  that  there 


were  no  contractors  ready,  able  and  willing  to  bid. 

By  Mr.  Brill : 

Q.  Do  you  know  whether  there  were  or  not?  A.  I  do 
not  know. 


Q.  Do  you  know  that  there  were  any  building  construc¬ 
tion  contractors  who  had  all  that  they  could  do  during 
that  time?  A.  I  heard  of  some  during  that  time  that 
did  not  want  any  additional  business. 

Q.  That  is  the  extent  of  what  you  heard  on  the  subject, 
wasn’t  it?  A.  That  is  right. 

Q.  Now,  let’s  get  down  to  the  business  of  specifications 
and  plans.  Do  you  mean  to  say  that  the  War  Department 
and  Navy  Department  did  not  have  plans  and  specifications 
read  from  time  to  time  during  1940  and  1941  and  1942  on 
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which  they  conld  take  competitive  bids  for  the  erec- 

918  tion  of  buildings  for  them?  A.  I  can’t  speak  for 
the  Navy  Department,  but  I  know  of  specific  cases 

where  that  was  true  in  the  Army. 

Q.  Specific  cases  where  they  wanted  to  let  a  job  but 
did  not  have  the  specifications  ready?  But  did  you  know 
of  other  cases  where  they  wanted  to  let  a  job  and  did  have 
the  specifications  ready?  A.  I  assume  they  did,  but  I  was 
not  in  that  department. 

Q.  You  would  not  know  to  what  extent  they  were  pre¬ 
pared  in  a  business-like  fashion  to  let  building  construc¬ 
tion  work  on  a  business-like  basis?  A.  That  is  correct. 

Q.  When  you  said  in  that  same  answer  on  page  629,  line 
14,  1  ‘many  of  the  items  we  were  purchasing  were  still  on 
the  drawing  boards. ”  By 1 1  items  ’ 9  did  you  mean  to  include 
buildings?  A.  Yes,  sir. 

Q.  You  call  a  building  an  item,  is  that  right?  A.  I 
think  it  would  be  called  such. 

Q.  All  right,  if  you  did,  all  right. 

When  you  said  in  the  next  paragraph  of  that  same 
answer,  “The  increasing  volume  of  business  and  the  com¬ 
plexity  of  the  contracts  made  it  practically  impossible  for 
a  contractor  to  estimate  with  any  reasonable  degree  of 
accuracy  what  his  cost  was  going  to  be.”  Did  you  mean  by 
that,  General,  that  in  the  building  construction  field  there 
was  any  such  complexity,  or  any  other  difficulty 

919  which  would  prevent  contractors  from  properly  es¬ 
timating  and  bidding  on  jobs  of  that  kind  where 

the  plans  and  specifications  were  complete?  A.  Yes,  sir. 

Q.  Did  it  mean  that?  A.  Yes,  sir. 

Q.  Did  you  have  any  experience  of  that  kind  with 
anybody  yourself?  A.  I  know  of  specific  cases  where  that 
was  true,  and — 

Q.  Well,  now,  let’s  see.  You  intended  by  this  answer 
to  cover  all  such  contractors  or  proposed  contracts,  not  a 
few  specific  cases.  This  answer  reads  as  though  no  con¬ 
tractors  would  be  in  a  position  by  reason  of  complexity 
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or  may  be  other  instances,  volume  of  business,  to  bid 
intelligently  on  construction  work?  A.  Certain  contracts, 
right. 

Q.  What  kind  of  contracts?  A.  Construction  of  army 
cantonments. 

Q.  You  say  that  cantractors  could  not  bid  on  an  army 
cantonment  because  of  complexity?  A.  I  said  because 
that  some  of  the  contracts  let  for  contonments  did  not  have 
the  plans  and  drawings  complete  to  the  extent  that  a  con¬ 
tractor  could  make  an  intelligent  and  accurate  bid. 

Q.  I  am  talking  about  contracts  with  the  plans  and 
specifications  complete.  Limit  your  thinking  to  a 
920  situation  of  that  type.  Do  you  mean  to  say  you 
know  of  any  specific  instance  where  plans  and  spe¬ 
cifications  were  complete,  where  contractors  could  not 
figure  intelligently?  A.  I  am  not  familiar  with  that. 

Q.  Then  your  answer  there  was  to  cover  cases  where 
the  plans  and  specifications  were  not  complete?  A.  That 
part  of  the  answer,  yes. 

Q.  All  right. 

i  When  you  said  “We  had  innumerable  cases  where  the 
costs  were  ultimately  half  of  what  the  contractor  esti¬ 
mated,’  ’  do  you  have  a  recollection  of  any  such  cases  in 
your  own  mind  of  these  innumerable  cases  we  are  talking 
about?  A.  Are  you  talking  about  construction  contracts, 
or  supply  contracts? 

Q.  I  did  not  limit  it  to  anything.  A.  Those  applied 
to  supply  contracts. 

Q.  Did  you  intend  in  that  answer  to  include  any  con¬ 
struction  contracts  that  you  knew  about?  A.  I  did  not 
know  about  any  specifically,  I  had  heard  discussions  about 
construction  contracts  were — 

Q.  That  is  afterwards,  you  mean?  A.  Yes. 

Q.  I  am  talking  about  before.  A.  Where  various 
profits  had  been  made,  yes,  sir. 

Q.  On  page  630  you  said  in  response  to  this  ques¬ 
tion: 
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921  “Were  the  peacetime  procurement  personnel 
able  to  handle  this  type  of  war-time  procurement” 

— did  you  answer  that  question,  as  we  said  a  little  while 
ago,  to  include  wartime  procurement  in  the  building  con¬ 
struction  field  where  plans  and  specifications  had  been 
completed?  A.  That  would  apply  to  all  procurement 
departments. 

Q.  Did  you  know  the  number  of  procurement  person¬ 
nel?  A.  I  do  not  have  the  figures.  I  know  the  Corps  of 
Engineers.  At  that  time  it  was  in  the  Quartermaster’s 
Corps  and  they  had  a  very  small  staff  and  had  to  bring 
in  a  considerable  number  of  civilians  in  addition  to  reserv e 
officers  to  assist  in  that  work. 

Q.  Do  you  claim  to  know  that  there  were  not  sufficient 
men  available  in  the  country  who  could  be  brought  into 
the  Quartermaster’s  Corps  to  help  prepare  plans  and 
specifications  and  award  building  construction  contracts? 
A.  This  states  here  that  that  group  of  officers,  that  is, 
officers  in  the  Quartermaster’s  Corps,  from  my  acquant- 
ance  with  them  and  seeing  the  figures  of  the  number  th?y 
had,  I  can  state  in  my  opinion,  they  did  not  have  a  sufficient 
number  of  officers  to  handle  this  job. 

Q.  Well,  now,  let  us  see.  At  what  date?  A.  Back  in 
1940  and  1941  and  right  on  through. 

Q.  Certainly.  We  all  know  that  in  times  before  the 
war  program  started  they  had  a  crew  that  was  rea- 

922  sonably  adequate  for  the  load  they  were  then  car¬ 
rying.  Is  that  right?  A.  Yes. 

Q.  And  when  the  load  became  heavier  they  needed  more 
men?  A.  Yes. 

Q.  All  you  meant  by  your  answer  was  that  when  the 
load  became  heavier,  they  needed  more  men,  or  did  you 
mean  that  they  could  not  get  more  men?  A.  Sure  they 
got  more  men. 

Q.  Do  you  mean  that  at  any  time  they  could  not  have 
secured  all  the  men  they  needed  to  let  contracts  on  a 
competitive  basis,  had  they  considered  it  wise  to  do  so,  for 
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building  construction?  A.  I  mean — No,  they  could  not 
get  all  the  men  required. 

i  Q.  How  do  you  know  that?  How  do  you  know  they 
could  not  get  construction  engineers  or  architects  or  avail¬ 
able  men?  A.  I  know  something  of  the  difficulty  of  get¬ 
ting  men  to  come  to  Washington  and  leave  their  jobs,  and 
the  difficulty  of  doing  it  because  of  the  large  number  of 
men  I  got  to  come  down  there  myself. 

Q.  You  are  rationalizing  your  experience  with  one 
branch  of  men  in  the  supply  field  over  to  the  men 

923  in  the  construction  field?  A.  Right. 

Q.  Without  any  direct  knowledge  of  the  con¬ 
struction  field?  A.  Yes. 

Q.  And  that  is  the  basis  of  your  statement?  A.  That 
is  right. 

Q.  Now,  go  to  your  answer  at  the  bottom  of  page  630, 
line  25. 

You  said,  “The  competition  that  existed  in  peacetime 
did  not  exist  at  the  time  we  started  in  with  volume-buying. 
It  was  impossible  to  procure  on  a  competitive  basis.’ * 

Let’s  stop  at  that  point  for  a  moment,  General, 
i  Were  you  talking  there  from  personal  experience  with 
building  construction  work?  A.  No,  sir. 

Q.  You  were  talking  about  the  supply  field?  A.  That 
is  right. 

Q.  And  when  you  said  it  was  impossible  to  procure  on 
a  competitive  basis  you  did  not  intend  to  procure  reliable 
responsible  bidding  on  building  construction  projects  where 
plans  and  specifications  were  complete?  A.  Yes. 

Q.  That  is  true  with  respect  to  the  rest  of  the 

924  answer  to  that  question,  is  it  not?  A.  No,  I  believe 
the  rest  of  the  answer  applies  to  construction  con¬ 
tracts.  We  are  talking  about  the  generality  of  profits  that 
began  to  show  up. 

Q.  Now,  let’s  see. 

Have  you  any  personal  knowledge  of  any  scandalous  or 
excessive  profits  that  showed  up,  say,  as  early  as  1942? 
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Say  about  April,  1942?  A.  I  do  not  remember  when  the 
Truman  Committee  investigations  of  Building  Construc¬ 
tion  Contracts  was  given  the  widest  publicity. 

Q.  I  am  talking  of  your  knowledge;  not  what  was  in 
the  Congressional  records.  A.  That  would  be  the  only 
way  we  would  get  any  information  at  that  time,  the  public 
statement  of  knowledge  of  excessive  profits  . 

Q.  To  find  out  what  you  know  on  this  we  would  have 
to  look  at  the  record  of  the  Truman  Committee  investiga¬ 
tion  in  the  Congressional  Record.  You  have  no  informa¬ 
tion  in  your  own  recollection  except  what  you  could  refresh 
from  looking  at  that  Record?  A.  I  did  not  have  any.  I 
probably  looked  at  the  newspapers  at  that  time. 

Q.  Your  opinion  was  based  on  newspaper  publicity 
with  regard  to  this  subject?  A.  That  is  right. 

925  Q.  I  am  just  a  little  interested  in  your  economic 
philosophy  in  this  next  question,  General,  on  page 
631,  line  11,  where  you  said,  “the  first  and  probably  the 
most  important  reason  is  that  high  profits  tended  to 
encourage  inefficiency.” 

Did  you  mean  that?  A.  We  were  speaking  of  wartime; 
I  would  say,  high  profits  in  wartime  tended  to  increase 
inefficiency. 

Q.  What  is  the  relation  between  profits  and  inefficiency? 
A.  A  great  deal. 

Q.  What  is  it?  A.  If  you  a  lot  of  profits,  for  instance, 
which  high  taxes  would  be  taking  away  from  you,  you 
don’t  have  the  pressure  to  keep  costs  down.  You  can  let 
them  go  up  and  the  Government  pays  most  of  the  costs. 

Q.  Now,  let’s  see.  The  profit  is  partly  the  result  of 
efficiency,  is  it  not?  A.  Not  necessarily. 

It  is  the  difference  between  cost  and  selling  price. 

Q.  Are  you  talking  about  supplies  now?  A.  I  can  talk 
about  anything. 

Q.  All  right.  If  it  is  the  difference  between  cost  and 
selling  price,  efficiency  keeps  the  cost  down? 
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Mr.  Winn:  Your  Honor,  I  object.  This  question  has 
to  do  with  constitutionality.  I  think  a  lot  of  these 

926  questions  have  to  do  with  the  witness’  expert  quali¬ 
fications. 

The  Court :  Are  you  furthering  this  question  with  that 
sort  of  economic  argument  with  this  witness? 

Mr.  Brill:  I  guess  not,  Your  Honor. 

The  Court:  I  do  not  think  you  are.  If  you  can  show 
me  how  it  is  material,  I  will  let  you  go  ahead  with  it. 

It  is  interesting,  I  must  admit,  but  I  do  not  think  you 
are  forwarding  the  inquiry  with  this  witness. 

Mr.  Brill:  It  is  all  right,  Your  Honor.  I  can  argue  it 
just  as  well  on  brief. 

By  Mr.  Brill: 

Q.  Now,  on  page  632,  line  13,  the  question  reads: 

“In  connection  with  your  work  with  the  government, 
did  you  make  a  study  of  the  problem  of  price  and  profit 
control,  General  Browning?” 

You  said,  “We  did.”  Who  did  you  mean  by  “we”? 
A.  The  members  of  my  staff. 

Q.  Did  you  participate  in  that  study  or  was  it  reported 
to  you  when  it  was  done?  A.  Part  I  did  myself  and  part 
other  personnel  did. 

Q.  Was  there  a  written  report  on  that  study? 

Perhaps  you  can  remember  without  reading  the  answer. 
A.  I  am  trying  to  get  the  question.  Now,  what  line  was 
that? 

927  Q.  Line  16  is  the  answer.  A.  No,  we  did  not 
make — yes,  we  had  one  report  on  the  problem  of 

price-and-profit  control  which  was  the  result  of  a  formal 
meeting  that  we  held.  We  spent  two  days  on  it.  It  was 
known  as  the  Trion  Conference,  and  as  a  result  of  that 
we  wrote  up  a  statement  of  policy,  methods  of  price  and 
profit  control. 

Q.  Have  you  that  here?  A.  No. 

Q.  Who  wrote  that  report?  A.  The  Secretary  of  the 
meeting  was  at  that  time  a  Major,  I  believe,  now  Colonel 
Bowie. 
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Q.  Did  you  sign  it?  A.  Sir? 

Q.  Did  you  sign  it?  A.  No,  sir. 

Q.  According  to  this  answer  you  went  to  Europe  to  in¬ 
vestigate  procurement  methods  there?  A.  That  is  cor¬ 
rect. 

Q.  And  the  result  of  your  investigation  was  that  you 
discovered  that  there  was  profiteering  during  the  war¬ 
time  in  Europe?  A.  A  tendency  toward  it;  yes,  sir. 

Q.  That  is  what  you  found  out?  A.  Yes,  sir. 

Q.  Did  you  make  any  study  of  methods  which 

928  were  evolved  in  England,  for  example,  to  prevent 
profiteering  during  the  late  war?  A.  Yes,  sir. 

Q.  Did  you  make  a  report  on  that?  A.  No,  sir.  I 
brought  back  with  me  various  forms  and  papers  they  used 
in  their  control  methods  over  there,  which  were  studied 
by  various  people  on  my  staff. 

Q.  What  did  you  do  with  those  forms  besides  submit 
them  to  your  staff?  A.  They  are  in  the  War  Depart¬ 
ment  files. 

Q.  Were  they  given  to  Congress?  A.  Sir? 

Q.  Were  they  given  to  Congress?  A.  I  do  not  be¬ 
lieve  so. 

Q.  When  did  you  go  to  Europe?  A.  June  of  1943. 

Q.  That  was  after  the  Act  was  passed?  A.  Yes. 

Q.  All  right. 

Now,  on  page  633,  line  16,  you  said,  “  Between  the  wars, 
I  think  there  were  some  160  resolutions  introduced  into 
Congress  to  take  the  profits  out  of  war.”  Did  you  make 
a  personal  check  of  that?  A.  No,  our  staff  had  studied 
all  of  those  reports. 

Q.  Did  they  make  a  report  to  you  on  that  sub- 

929  ject?  A.  I  may  have  a  copy  of  one  of  those  re¬ 
ports.  They  are  in  the  field — memorandums  on  that 

are  in  the  file  of  the  War  Department.  I  don’t  have  them 
here  with  me. 

Q.  Who  was  it  that  reached  the  conclusion  that  none 
of  those  resolutions  produced  anything  very  production, 
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you  or  someone  on  your  staff?  A.  The  entire  group.  We 
did  not  see  anything  that  would  solve  our  problem  either 
in  England  or  any  other  place. 

Q.  You  got  nothing  from  your  study  as  to  the  proper 
solution.  All  you  discovered  was  that  there  was  a  need 
for  a  solution?  A.  Yes,  we  did  get  some  indications  that 
helped  us  form  our  ideas  in  studying  what  was  done  in  the 
past,  but  basically  the  idea  of  renegotiation  developed  from 
our  bulk  thinking,  not  from  some  specific  report  or  method. 

Q.  Or  not  from  any  precedent  in  your  opinion?  A. 
No. 

Q.  The  answer  to  that  was  no?  A.  That  is  right. 

Q.  On  page  635,  line  2,  your  counsel  was  talking  about 
what  you  said  about  those  over  100  resolutions.  The  ques¬ 
tion  was,  “Do  you  recall  any  of  those  resolutions,  or  those 
bills,  just  so  that  the  Court  will  be  informed  on  that 
point?” 

I  ask  you  now  whether  you  recall  any  of  those 
930  resolutions  or  bills  particularly?  Can  you  give  us 
the  substance  of  any  particular  one?  A.  There 
was  one  to  take  the  profits  out  of  war  that  involved  the 
drafting  of  manpower,  manufacturing  industries,  capital. 
All  of  those  things  were  to  be  drafted  with  no  profit. 

Q.  That  was  a  resolution?  A.  That  is  right. 

Q.  Never  became  a  bill?  A.  No,  sir. 

Q.  Never  enacted?  A.  No,  sir. 

Q.  Some  Senator  or  Congressman  had  that  notion,  and 
that  is  all  it  amounted  to?  A.  That  is  right. 

Q.  That  is  all  you  remember?  A.  There  were  many 
of  them. 

Q.  Do  you  remember  any  others?  A.  I  do  not  re¬ 
member  the  details  of  them,  no,  sir. 

Q.  Still  in  your  answer,  on  line  7,  you  state,  “The 
major  objective  was,” — then  you  proceed  to  state  your 
idea  of  all  these  hundreds  of  resolutions  and  bills.  Do 
yon  mean  to  say  that  you  knew  the  major  objective  of  all 
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of  them?  A.  I  concluded  that  was  the  major 

931  objective  of  them,  yes,  sir. 

Q.  What  did  you  conclude  it  from?  Had  you 
read  them  all?  A.  No,  sir. 

Q.  Had  you  read  any  of  them  yourself?  A.  I  re¬ 
member  reading  one  or  two  of  them.  I  may  have  read 
a  lot  more  of  them. 

The  Witness:  Your  Honor,  I  wonder  if  I  may  have 
someone  call  out  and  cancel  my  airplane  reservation? 

The  Court:  Certainly. 

(Discussion  off  the  record.) 

By  Mr.  Brill : 

Q.  Now,  on  page  636,  line  7,  the  question  appears, 
“What  were  the  general  problems  of  importance  in  pro¬ 
curement  during  1941  and  1942,  with  particular  reference 
to  those  faced  by  the  War  Department?,, 

I  will  ask  you,  General,  before  you  answer  that  ques¬ 
tion,  did  you  have  in  mind  answering  that  question  with 
respect  to  anything  other  than  the  field  of  supplies,  or  did 
you  intend  in  that  answer  to  include  the  field  of  building 
construction  under  competitive  bidding  with  plans  and 
specifications  fully  completed?  A.  That  refers  primarily 
to  supply  materials. 

Q.  Did  it  at  all  refer  to  the  construction  building 
field?  In  other  words,  did  you  really  have  any  per- 

932  sonal  experience  or  know  anything  about  the  prob¬ 
lem  in  that  field,  which  would  qualify  you  to  answer 

that  question  any  more  broadly  than  as  to  supplies?  A. 
I  know  of  one  particular  contractor  who  was  called  upon 
and  asked  to  take  the  contract.  He  did  not  want  the  con¬ 
tract.  He  was  told  he  must  take  it,  they  did  not  have 
time  to  search  for  another  and  that  he  was  the  kind  of 
contractor  who  should  have  it. 

Q.  That  was  one  instance.  That  was  the  limit  of  your 
experience?  A.  I  don ’t  think  it  is  the  limit  of  my  experi¬ 
ence.  I  remember  that  one  particularly. 
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Q.  What  was  the  date  of  that?  A.  I  do  not  remem¬ 
ber. 

Q.  What  year?  A.  I  don’t  know. 

Q.  Do  you  know  whether  it  was  before  April,  1942  ?  A. 
I  say  I  don’t  remember.  I  can  look  it  up  for  you. 

Q.  When  you  said  on  line  21,  that  one  important  thing 
at  that  time  was  the  unfamiliarity  of  contractors  with  war¬ 
time  items,  you  were  not  talking  about  cantonments  or 
building  construction,  were  you?  A.  No,  sir. 

Q.  On  page  637  and  page  639,  both  marked  on  the 
same  page,  at  line  2, * 1  Do  you  recall  in  general  terms 

933  the  increase  in  volume  of  contracts,  both  in  numbers 
and  in  dollars,  that  took  place  shortly  after  De¬ 
cember  7,  1941?”  you  purported  to  give  an  answer  to 
that.  Were  you  talking  of  contracts  for  supplies,  or  all 
government  contracts?  A.  It  refers  to  all  government 
contracts. 

Q.  Do  you  have  any  tabulation  of  all  government  con¬ 
tracts  at  any  time?  A.  Yes. 

Q.  You,  personally?  A.  Yes,  sir. 

Q.  Have  you  got  such  tabulation  here?  A.  No,  sir. 
The  War  Department  issued  a  monthly  report  of  con¬ 
tracts  let,  awards,  and  the  amount  of  balance-out. 

Q.  Well,  at  line  10,  there  is  the  question:  “Were 
there  any  problems  with  respect  to  shortages  of  materials 
and  labor  costs  and  material  costs  and  problems  of  that 
nature?”  You  said,  “Well,  obviously  we  had  some  very 
great  shortages.  The  first  thing  was  a  shortage  of  facili¬ 
ties,  shortage  of  materials  and  shortage  of  manpower.” 

Do  you  mean  to  say,  General,  that  that  statement  had 
to  do  with  anything  other  than  the  Supply  Department? 
A.  Well,  facilities  refer  to  places  where  you  make  things. 

Q.  That  is  right.  Shortage  of  buildings  in  which 

934  to  manufacture  things?  A.  That  is  right. 

Q.  That  is  right,  of  course.  Did  you  mean  to 
imply,  then,  or  do  you  mean  to  say  now  that  there  was 
not  an  adequate  supply  of  building  materials  for  the  erec- 
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tion  of  buildings  available  in  1941  and  1942?  A.  I  think 
there  were  some  very  serious  difficulties  in  procuring 
building  materials. 

Q.  Do  you  know  of  any?  Can  you  point  to  any  specific 
instances?  A.  I  think  your  Camp  Landing  case. 

Q.  What  is  that?  A.  The  construction  of  that  camp. 
They  had  considerable  difficulty  getting  the  materials. 

Q.  What  kind  of  materials?  A.  Lumber. 

Q.  When  was  that  erected?  A.  I  do  not  recall  the 
date. 

Q.  What  year?  A.  I  do  not  remember  whether  it  was 
in  ’41  or  ’42.  I  think  it  was  1941. 

Q.  Where  was  that  erected?  A.  Right  outside  of 
Jacksonville,  Florida. 

Q.  You  mean  to  say  that  in  1941  a  difficulty  was  experi¬ 
enced  in  getting  adequate  building  materials  to 
935  erect  that  building?  A.  Yes,  sir. 

Q.  Do  you  know  that  yourself?  A.  A  con¬ 
tractor  told  me  that  when  he  took  the  contract  he  had 
understood  the  materials  had  all  been  bought.  He  got 
the  contract  and  found  that  the  materials  had  not  been 
bought  and  he  had  a  great  deal  of  difficulty  getting  the 
materials. 

Q.  How  long  would  it  take  him  to  get  the  materials? 
A.  I  do  not  know. 

Q.  A  week?  A.  I  don’t  know. 

Q.  A  month,  or —  A.  I  do  not  know.  I  was  not 
there. 

Q.  All  that  it  amounted  to  was  that  he  thought  it  had 
been  bought  and  he  found  out  it  had  not,  after  he  got 
the  contract?  A.  He  had  a  great  deal  of  difficulty  get¬ 
ting  it. 

Q.  You  know  that  the  building  was  erected?  A.  Yes. 

Q.  Do  you  know  whether  it  was  erected  within  the  time 
limit?  A.  I  think  it  was,  and  I  think  it  was  expanded. 

Q.  Do  you  know  that  the  government  built  millions 
of  dollars  worth  of  cantonments  and  other  building  con- 


732 


struction  work  after  Pearl  Harbor  and  all  bad  the 

936  material  they  needed  to  do  it  with!  A.  No,  sir. 

Q.  Do  yon  know  anything  abont  it?  A.  Yes, 
sir. 

!  Q.  How  mnch  in  the  way  of  building  construction  did 
the  government  do  after  Pearl  Harbor  during  the  war? 
A.  You  are  referring  to  the  difficulty  of  getting  materials? 

Q.  First,  how  much  did  they  build?  A.  I  don’t  re¬ 
member  the  figures. 

Q.  Have  you  any  idea?  A.  No. 

Q.  Do  you  know  of  any  project  the  government  under¬ 
took  to  build  and  could  not  finish  by  reason  of  the  lack 
of  building  materials?  A.  No,  sir;  that  still  does  not 
mean  that  there  was  not  a  great  shortage  of  building  ma¬ 
terials  and  a  great  difficulty  to  get  them. 

Q.  You  mean  they  could  not  find  the  material  all  ready 
on  the  shelf  to  hand  out.  They  sometimes  had  to  wait  a 
bit?  A.  They  had  to  set  up  all  sorts  of  systems  of  priori¬ 
ties,  expediting,  going  out  and  getting  the  materials  and 
diverting  them  from  other  purposes. 

Q.  Now,  you  are  asked  on  page  639,  line  21, 

937  starting  at  line  21:  “I  believe  you  said  General 
Browning,  that  you  thought  it  was  impossible  to 

actually  price  items.  Do  you  have  in  mind  any  examples 
with  respect  to  that?” 

On  the  next  page  you  give  some  examples,  airframes, 
for  bombers —  A.  I  think  that  question  was  “accurately 
priced”  instead  of  “actually  priced.” 

Q.  The  question  should  read,  “Accurately”  instead  of 
“actually”?  A.  Yes. 

Q.  All  right.  By  accurately  priced,  what  did  you  un¬ 
derstand  the  question  to  mean?  That  you  could  project 
what  the  cost  was  going  to  be  and  establish  the  accurate 
price  at  the  time  you  let  the  contracts?  Or,  by  that  did 
you  mean  to  find  somebody  who  was  ready,  able  and  willing 
to  guarantee  the  costs?  A.  Oh,  no,  we  could  find  plenty 
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of  them  who  were  ready,  able  and  willing  to  guarantee  the 
cost  if  we  figured  the  costs  high  enough. 

Q.  What  did  you  mean  by  that!  A.  That  could  could 
establish  a  cost  that  was  reasonably  accurate  at  the  time 
you  let  the  contracts  so  you  would  know  what  the  cost 
was  going  to  be  and  therefore  the  profits  would  be  as 
anticipated. 

Q.  What  you  mean  was  that  it  was  difficult  for 

938  you  with  respect  to  the  kind  of  items  you  had  in 
mind,  to  determine  what  would  be  a  fair  price  t  A. 

That  is  right. 

Q.  That  is  what  you  mean?  A.  Fair  to  the  govern¬ 
ment  and  to  the  contractor. 

Q.  I  see.  A.  One  that  would  cost  the  government  no 
more  than  a  reasonable  profit  and  get  the  article  at  the 
time  and  under  the  circumstances  required. 

Q.  Then  you  gave  illustrations  with  respect  to  which 
you  had  that  sort  of  a  problem,  and  you  did  not  include 
any  building  construction  problems  in  your  illustrations? 
A.  That  is  right. 

Q.  Was  that  because  you  were  not  familiar  with  that 
particular  problem?  A.  I  asked — I  did  not  ask  for  them. 
I  asked  the  Department  for  several  examples,  and  they 
gave  me  these.  I  asked  for  engineers.  I  did  not  ask  them 
for  construction  examples. 

Q.  You  say  they  may  or  may  not,  but  you  did  not  ask 
them?  A.  That  is  right. 

Q.  Even  these  items  were  not  of  your  own  personal 
knowledge?  A.  What  do  you  mean? 

939  Q.  The  ones  you  got  from  your  men,  that  you 
gave  in  your  answer  on  page  640?  A.  They  are? 

part  of  our  records  there.  They  are  published  records 
that  are  reviewed  every  month.  I  asked  them  to  take  off 
some  of  the  items  from  that  list. 

Q.  They  took  them  off  and  brought  them  in  and  you 
read  them  off  your  memorandum?  A.  That  is  right  I 
asked  them  for  certain  ones  because  I  remembered  them 
having  passed  the  provisions — 
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Q.  I  am  not  trying  to  minimize  your  value  to  the  gov¬ 
ernment,  or  value  as  a  citizen  or  capacity  of  yourself  as 
a  businessman.  I  am  trying  to  get  into  other  problems 
than  such  a  thing  as  that,  General.  Don’t  look  upon  it  as 
any  personal  reflection  at  all.  I  do  not  intend  it  that  way. 
A.  All  right. 

Q.  On  page  640,  line  17,  when  you  said,  ‘ ‘We  worked 
closely  with  the  contractors,”  you  meant  contractors  for 
supplies,  did  you  not?  A.  I  think  that  applied  as  a 
general  statement  that  the  personnel  of  the  War  Depart¬ 
ment  and  the  contractors  worked  closely  together  in  an 
effort  to  determine  what  the  price  would  be,  and  that 
applied  to  construction  contracts  as  well  as  other  types 
of  contracts. 

Q.  Did  you  know  how  the  construction  work  was 
940  being  handled,  of  your  personal  knowledge?  A.  I 
i  did  not  negotiate  any  construction  contracts.  I  knew 
of  the  organizations  and  the  type  of  work  going  on  in  the 
Corps  of  Engineers  in  construction  contracts. 

Q.  Well,  in  October,  1941,  when  the  President  issued 
the  directive  releasing  the  War  and  Navy  and  other  de¬ 
partments  from  the  obligation  to  take  competitive  bids, 
<lo  you  know  whether  or  not,  from  and  after  that  date, 
the  War  Department,  for  example,  started  letting  jobs 
without  competitive  bids?  A.  You  mean — 

Mr.  Winn:  March,  1942. 

1  Mr.  Brill:  You  are  right — No,  it  was  October,  1942,  I 
think. 

By  Mr.  Brill: 

Q.  Well,  do  you  know  the  date  of  that  directive?  A. 
I  do  not  know  what  directive  you  are  referring  to. 

Q.  Do  you  remember  hearing  of  a  time  when  the  Presi¬ 
dent  issued  an  order  or  directive  to  the  War  Department 
and  other  departments  saying,  “Pursuant  to  the  authority 
of  the  powers  granted  me  under  the  Second  War  Powers 
Act,  you  are  not  required  to  let  building  contracts  through 
competitive  bids  as  provided  by  statute,  but  you  may 
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negotiate  them  provided  only  that  you  do  not  let 

941  them  on  a  cost-plus  percentage  of  the  profit.”  A. 
Yes. 

Q.  Do  you  remember  that  directive?  A.  I  do. 

Q.  Do  you  remember  what  the  policy  of  War  Depart¬ 
ment  was  after  that  directive  was  issued,  with  respect  to 
letting  of  building  construction  contracts?  A.  As  far  as 
I  know,  they  negotiated  construction  contracts  after  that 
with  the  contractors. 

Q.  Do  you  happen  to  know,  or  are  you  guessing?  Do 
you  really  know  or  is  it  something  you  are  familiar  with, 
or  just  have  a  vague  knowledge  about?  A.  As  nearly  as 
I  can  remember,  we  did  negotiate  the  contracts — that  is, 
the  engineers. 

Q.  When  you  say  “we”  you  should  say  the  engineers, 
because  you  are  not  part  of  that  question?  A.  That  is 
right. 

Q.  When  you  said  “we”  here  in  line  17?  A.  I  should 
say  that  the  people  in  the  army  who  handled  contracts. 

Q.  I  see. 

Now,  do  you  know  whether  they  negotiated  all  of  their 
building  contracts  after  that  date?  A.  No,  sir. 

Q.  Do  you  know  whether  they  let  any  building 

942  contracts  after  that  date  on  a  competitive  basis  in 
spite  of  the  authority  of  the  President  under  the 

Second  War  Powers  Act  to  the  contrary?  A.  As  far  as  I 
know,  they  did  not.  I  do  not  know. 

Q.  You  are  mistaken,  if  you  say  they  did  not,  because 
all  of  us  know  they  did.  Our  contract  was. 

Mr.  Winn:  Who  is  testifying,  Mr.  Brill? 

Mr.  Brill:  Well,  you  and  I  know  that  it  was. 

The  Court:  Proceed  with  the  questioning.  Let’s  not 
have  this  colloquy. 

By  Mr.  Brill: 

Q.  You  don’t  claim  to  know,  do  you,  General,  whether 
there  was  any  competitive  work  let  after —  A.  To  the 
best  of  my  knowledge,  under  the  designation  of  what  we 
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call  a  formal  award,  I  did  not  know  that  any  were  let 
after  that  date. 

Q.  What  date?  A.  After  the  time  we  received  the 
directive  authorizing  us  to  negotiate  those  types  of  con¬ 
tracts. 

Q.  When  do  you  think  that  directive  came  out?  A.  I 
do  not  remember,  sir. 

Q.  Do  you  know  that  that  directive  came  out  sometime 
prior  to  the  passage  of  the  Renegotiation  Act?  A.  No, 
sir,  I  do  not  remember  that,  or  the  sequence  of  it. 

943  Q.  Do  you  know  that  was  in  connection  with  that 
sort  of  negotiated  work  that  really  excessive  profits 

commenced  to  show  up,  because  they  were  let  without  com¬ 
petitive  bidding?  A.  No. 

Q.  You  had  no  such  experience?  A.  I  do  not  know 
whether  I  quite  understand  you? 

Q.  Do  you  know,  or  don’t  you  know  that  that  directive 
gave  rise  to  much  favoritism  and  loose  practices  in  the  let¬ 
ting  of  building  contracts?  A.  I  do  not  think  it  did. 

Q.  You  don’t?  A.  No,  sir. 

Q.  You  were  not  very  close  to  the  department  that  let 
those  contracts,  were  you?  A.  No,  sir. 

Q.  When  you  said  on  line  17,  page  640,  “We  worked 
closely  with  the  contractors,”  did  you  mean  by  that  “we” 
to  include  the  department  in  the  army  that  had  to  do  with 
the  letting  of  building  construction  contracts?  Is  that 
“we”  broad  enough  to  include  that  department,  too?  A. 
I  believe  so,  yes. 

Q.  Just  what  they  said,  you  reallv  do  not  know?  A. 
No. 

Q  .When  you  said  they  worked  closely  with  contractors, 
you  did  not  know  really  very  much  about  that?  You 

944  don’t  know  how  closely  the  department  of  the  War 
Department  which  let  building  contracts,  how 

closely  they  worked  with  contractors,  do  you?  A.  Well, 
to  the  best  of  my  knowledge,  they  worked  very  closely 
with  them. 
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Q.  Yon  did  not  have  mnch  knowledge  of  them!  A. 
I  did  not  sit  in  on  the  meetings,  no,  sir. 

Q.  They  did  not  make  reports  to  yon,  did  they,  that 
branch  of  the  government?  A.  What  kind  of  reports? 

Q.  They  were  not  yonr  subordinates,  were  they?  A. 
Yes,  sir. 

Q.  The  men  who  let  those  contracts?  A.  Not  my  di¬ 
rect  subordinates,  but  under  our  staff  supervision  at 
headquarters. 

Q.  They  were  directly  responsible  to  the  Secretary  of 
War,  were  they  not?  A.  Through  that  Board,  but  our 
responsibility  extended  through  all  of  the  divisions.  Engi¬ 
neers,  Quartermaster,  and  all  others. 

Q.  Page  642,  line  9:  “We  set  up  a  cost-plus  fixed  fee, 
where  the  government  paid  all  of  the  cost  plus  a  certain 
fixed  fee.” 

By  “we”  who  do  you  mean?  A.  The  War  Depart¬ 
ment. 

945  Q.  That  applied  to  building  construction  as  well? 
A.  Yes,  sir. 

Q.  Do  you  remember  when  that  was  done?  A.  I  do 
not  remember  the  date. 

Q.  Do  you  remember  the  year?  A.  I  believe  they 
were  awarding  cost-plus  fixed  fee  contracts  for  construc¬ 
tion  as  early  as  1940  and  1941. 

Q.  Which,  as  early  as  1940?  A.  I  think  in  late  1940. 
I  think  some  of  them  were  awarded  then  on  a  cost-plus 
fee. 

Q.  It  could  not  before  that  directive,  could  it,  be¬ 
cause  it  was  only  under  that  directive  that  it  became  legal 
to  do  so?  A.  I  am  not  sure  about  that. 

Q.  Then  you  can’t  really  answer  the  question  as  to 
when  that  was?  A.  No. 

Q.  Now,  at  the  bottom  of  that  page,  line  24.  A.  Yes. 

Q.  You  say,  “we  started  to  remove  the  first  restric¬ 
tions  on  formal  bids,  and  later,  as  I  said,  by  directive, 
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we  were  forbidden  to  place  contracts  by  formal  bid.”  A. 
That  refers  to  supply  contracts. 

Q.  Then  line  7,  page  643,  you  said: 

4 ‘That  came  out  after  the  passage  of  the  First 

946  War  Powers  Act,  delegating  the  powers  to  the  Sec¬ 
retary  of  War,  Secretary  of  the  Navy  and  heads  of 

the  Defense  Procuring  Agencies  to  change  contracts  and 
let  price  contracts  without  the  normal  procedure  required 
by  previous  laws.” 

Was  not  that  a  mistake,  and  should  not  you  have  said 
by  the  Second  War  Powers  Act?  A.  That  is  the  Second 
War  Powers  Act. 

Q.  This  is  a  mistake  then?  A.  Yes. 

1  Q.  All  right.  A.  I  am  not  positive  whether  that  was 
the  first  War  Powers  Act,  or  the  Second  one. 

Q.  Well,  if  counsel  will  get  it — or  perhaps  you  can 
agree  with  that. 

Mr.  Winn:  I  imagine  he  is  referring  to  the  First  Day 
of  March,  1942,  and  referring  to  Executive  Order  9001.  I 
think  they  are  all  official  documents  and  certainly  the 
USC  is. 

Mr.  Brill :  Have  you  got  Executive  Order  9001  here? 
Mr.  Winn:  I  don’t  say  whether  it  was  1942,  or  the 
first  War  Powers  Act,  or  the  Second. 

But  I  say  Executive  Order  No.  9001  is  certainly  an 
official  document. 

The  Court:  Do  you  need  that? 

947  Mr.  Brill:  I  would  like  to  fix  the  date,  Your 
Honor. 

The  Court:  You  have  the  date  here,  March,  1942. 

Mr.  Brill:  I  think  the  date  he  stated  was  wrong,  Your 
Honor. 

The  Witness :  I  may  be  able  to  find  that  here. 

Mr.  Brill :  Your  Honor,  he  goes  on  in  the  next  answer 
to  say  that  he  was  authorized  as  early  as  1940  to  procure 
without  competitive  bidding.  My  information  is  to  the 
contrary.  I  would  like  to  be  sure  about  that. 
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The  Court:  I  notice  some  further  dates  further  down 
the  page,  Mr.  Brill,  that  might  help. 

On  Page  643,  “The  next  one  was  a  directive  from  the 
Office  of  the  Under-Secretary  of  War  on  December,  1941, 
which  followed  the  first  War  Powers  Act  which  just  pre¬ 
ceded  that.  The  first  War  Powers  Act  came  out  on  De¬ 
cember  18  and  we  had  the  general  directive  issued  by  the 
Undersecretary  of  War  on  January  14,  1942/ ’ 

I  do  not  know  if  that  will  help  you  or  not. 

The  Witness:  I  don’t  have  the  same  files  here  today 
that  I  had  before.  I  did  not  know  you  were  going  to  re¬ 
quire  those. 

Mr.  Brill :  9001  is  the  one  I  have  in  mind. 

The  Witness :  Oh. 

Mr.  Brill:  I  wonder  if  the  clerk  could  be  asked 
948  to  get  that  for  us  from  Title  50  USCA. 

The  Court :  Very  well. 

By  Mr.  Brill: 

Q.  We  will  pass  that  for  a  moment,  General,  if  you 
do  not  mind. 

Now,  at  page  645,  line  7,  you  refer  to  Congressional  re¬ 
action  to  certain  attempts  made  by  the  War  Department 
to  control  profits,  and  you  say  that  one  of  those  was  the 
Truman  Committee’s  investigation  in  1941.  You  say  that 
back  in  1941  the  Truman  Committee  conducted  some  very 
extensive  investigations  of  profiteerings  or  primarily  high- 
costs  of  construction  contracts. 

What  you  know  about  that  is  contained  in  the  report  of 
the  Truman  Committee?  A.  And  what  was  published  in 
the  newspapers. 

Q.  Did  you  participate  in  that  hearing?  A.  No. 

Q.  We  can  find  out  as  much  as  you  know  about  it  by 
looking  at  that  report?  A.  Yes. 

Q.  And  when  you  talk  about  the  publicity  or  publicized 
example  of  the  Jack  and  Heintz  case,  you  are  talking  about 
what  you  saw  in  the  newspapers?  A.  No,  sir. 
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Q.  How  do  you  know  that  was  the  most  pub- 

949  licized  matter?  A.  You  are  referring  now  to— 
which  are  you  referring  to? 

Q.  You  said  that  wound  up  as  one  of  the  most  pub¬ 
licized  examples. 

Did  you  mean  that  the  Truman  Committee  wound  up 
with  the  Jack  and  Heintz  case?  A.  I  said  the  Truman 
Committee  and  Naval  Affairs  investigation,  investigations 
of  the  Naval  Affairs  Committee,  wound  up  with  the  Jack 
and  Heintz  case. 

Q.  And  you  said  that  that  investigation  caused  “us” — 
you  mean  your  department,  did  you?  A.  Yes. 

!  Q.  To  set  up  a  Price  Adjustment  Board?  A.  Yes. 
i  Q.  And  that  was  before  the  Act  was  passed?  A.  Yes. 

Q.  Meaning,  as  a  result  of  that  publicity  and  those  in¬ 
vestigations,  the  War  Department  of  which  your  organiza¬ 
tion  was  a  part,  commenced  a  process  of  voluntary  renego¬ 
tiation  ?  A.  Right. 

Q.  On  page  654,  1  think  we  had  better  start  with  page 
653,  the  last  question. 

“With  further  reference  to  the  memorandum  of  March 
27, 1943,  wherein  you  state  the  principles  and  policies 

950  of  the  Board,  what  did  you  or  the  War  Department 
intend  to  accomplish  by  the  application  of  the  prin¬ 
ciples  set  forth  in  this  memorandum?” 

That  had  to  do  with  the  statement  or  principles  and  poli¬ 
cies  of  the  War  Department  before  the  Act  was  passed, 
did  it  not? 

i  That  was  in  March,  1942  and  the  Act  had  not  been 
passed  yet?  A.  Right. 

Q.  On  page  655,  line  14,  there  is  the  question : 

“General  Browning,  can  you  state  in  round  figures  the 
amount  in  dollars  of  the  contracts  on  which  final  payment 
had  not  been  made  as  of  the  date  of  the  enactment  of  the 
Renegotiation  Act  of  1942?” 

Did  you,  when  you  answered  that  question,  have  with 
you  the  original  data  giving  that  information,  or  some 
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memorandum  you  made  from  what  somebody  told  you?  A. 
I  just  remember  that  at  that  time  there  was  something 
like  fifty  million  dollars  worth  of  contracts  outstanding. 
I  prepared  a  memorandum,  yes. 

Q.  Do  you  have  that  memorandum  here  now?  A.  No, 
sir. 

Q.  You  did  not  have  it  then?  A.  No,  sir. 

Q.  I  see. 

Mr.  Brill:  I  was  wrong.  That  order,  9001,  was  under 
the  first  War  Powers  Act,  but  the  date  was  De- 

951  cember  27,  1941. 

It  is  cited  in  U.  S.  Code  Annotated,  Title  50,  at 
page  242,  and  the  significant  portion  of  it  as  far  as  we  are 
concerned,  is  this: 

1 1  By  virtue  of  the  authority  in  me  vested,  by  the  Act 
of  Congress”  and  then  it  gives  the  Act  in  question,  “I  do 
hereby  order  that  the  War  Department,  the  Navy  Depart¬ 
ment,  and  the  United  States  Marine  Commission  be  and 
they  are  hereby  respectively  authorized  -within  the 
amounts  appropriated  therefor  to  enter  into  contracts  or 
into  amendments  or  modifications  of  contracts  heretofore 
or  hereafter  made,  and  to  make  advance,  progress  and 
other  payments  thereon  without  regard  to  the  provisions 
of  the  law  relating  to  the  making,  performance,  amend¬ 
ment  or  modification  of  contracts.”  I  think  that  is  all  we 
need  for  our  purposes. 

By  Mr.  Brill: 

Q.  Now,  assuming  that  that  date  is  correct,  General, 
December  27,  1941,  I  ask  you  again  whether  you  are  in  a 
position  to  say  whether  or  not,  after  December  1941,  the 
Army  let  any  building  construction  contracts  by  competi¬ 
tive  bids  on  plans  and  specifications  theretofore  fully  made 
and  submitted  to  the  public  for  bidding,  after  December, 
1941?  A.  I  am  trying  to  establish  the  dates  in  my  mind. 

Q.  Yes,  take  your  time.  A.  I  am  not  in  a  po- 

952  sition  to  state  as  of  that  date  because  I  was  not  con¬ 
cerned  with  other  types  of  contracts  than  Quarer- 

master  at  that  time. 


742 


Q.  All  right. 

Then,  your  answer  is,  you  do  not  know?  A.  That  is 
right. 

Q.  On  page  658,  line  23,  you  were  testifying  there  and 
you  said : 

1 1  On  some  of  the  first  studies  which  we  made  we  tried  to 
find  some  means  of  doing  it  by  mechanical  computation 
or  by  means  of  taxes,  many  contended  that  you  could 
siphon-off  these  excessive  profits  by  means  of  taxes.  We 
had  conferences  with  some  of  the  most  prominent  tax  ex¬ 
perts  in  the  country  who  maintained  it  could  be  done  by 
means  of  taxation.  We  asked  them  to  give  us  a  draft  of 
the  section  that  would  do  that.  We  did  not  get  a  draft.,, 

About  that  answer  did  you  participate  in  any  of  those 
conferences?  A.  Yes,  sir. 

!  Q.  Who  were  these  tax  experts  who  participated  with 
you?  A.  They  represented  the  National  Association  of 
Manufacturers  and  the  United  States  Chamber  of  Com¬ 
merce. 

i  Q.  Do  you  remember  the  names  of  any  of  them?  A. 

i  The  most  prominent  one  was  Mr.  Alvord. 

953  Q.  In  Washington?  A.  Yes,  sir. 

Q.  He  was  a  national  tax  expert?  A.  Yes,  sir. 

Q.  Anybody  else  ?  A.  I  do  not  remember  the  names. 
They  were  tax  men  from  the  National  Association  of  Manu¬ 
facturers  and  we  had  a  committee  from  the  National 
Association  of  Manufacturers. 

Q.  When  did  these  conferences  start?  A.  I  would  not 
remember  the  date  of  the  first  one.  We  had  frequent  con¬ 
ferences  from  the  time  the  Act  was  first  passed  until  just 
a  year  ago. 

!  Q.  You  mean  these  conferences  started  after  the  Act 
was  passed?  A.  Yes. 

Q.  All  right.  A.  I  mean  these  particular  conferences. 
We  had  discussed  this  problem  before,  but  the  one  here  of 
asking  tax  experts  to  try  to  find  a  solution  by  means  of 
taxes,  that  was  after  the  Act  was  passed. 
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Q.  That  is  what  I  wanted  to  know. 

On  page  659,  at  line  21,  the  question  asked  was  as 
follows : 

“Q.  I  hand  you  a  pamphlet  entitled  4  Principles,  Policy 
and  Procedure  to  be  followed  in  Renegotiation,* * 

954  dated  August  10,  1942.* * 

Then  on  page  660,  discussing  that  same  pamphlet, 
you  were  asked: 

“Do  you  recall  whether  it  was  given  to  Congress  in  their 
consideration  of  the  Act?” 

I  call  your  attention  to  the  fact  that  it  was  dated  sev¬ 
eral  months  after  the  Act  was  passed  and  ask  you  if 
it  could  have  been  given  to  Congress  to  consider  in  passing 
of  the  Act? 

A.  Bear  in  mind,  we  had  a  number  of  passages  of  the 
Act.  It  came  up  each  year  for  changes  and  there  were 
changes  in  the  Act. 

Q.  When  you  said  you  were  sure  it  was  given  to  Con¬ 
gress,  you  meant  it  was  given  to  Congress  some  time  after 
August,  1942,  after  it  was  gotten  up?  A.  Certainly. 

Q.  You  do  not  know  when?  A.  No. 

Q.  Was  it  published  in  the  Federal  Register?  A.  I 
do  not  believe  so.  I  do  not  know. 

Q.  Now,  on  page  665,  you  said,  “I  have  a  copy  of  it 
here,  signed  by  Donald  M.  Nelson,  Chairman  of  the  War 
Production  Board.* * 

That  refers  to  the  previous  question,  having  to  do  with 
directives  requiring  the  negotiated  contracts  as  dis- 

955  tinguished  from  competitive  contracts. 

We  have  already  discovered  that  that  related  to 
supplies,  rather  than  building  construction,  haven’t  we? 
A.  Right. 

Q.  Now,  the  next  question: 

“How  do  you  account  for  the  fact  then,  that  there  were 
certain  contracts  let  by  competitive  bidding  after  that 
date?” 

You  said : 
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“I  don’t  believe  there  were  any.” 

That  answer  must  be  understood  to  be  limited  to  supply 
contracts,  so  far  as  you  had  any  knowledge  on  the  subject? 
A:  Well,  where  is  the  question?  Page  665? 

Q.  Yes,  line  5.  A.  I  see. 

Q.  Now,  read  that  question  and  the  next  answer.  A. 
Well,  my  answer  there  is  on  the  assumption  that  they  were 
not  letting  construction  contracts  on  the  formal  basis, 
either. 

Q.  Do  you  know?  A.  No. 

Q.  The  answer  there  must  be  construed  to  be  limited 
to  what  you  know,  that  is,  supply  contracts. 

You  really  do  not  know  about  the  other,  is  that  right? 

A.  I  could  say  this  statement  refers  to  supply  con- 
956  tracts. 

Q.  Yes. 

Mr.  Brill :  I  think  that  is  all,  if  the  Court  please. 

Mr.  Winn :  May  we  have  a  short  recess,  Your  Honor. 

The  Court:  Are  you  going  to  have  some  questions? 

Mr.  Winn:  Yes,  Your  Honor,  I  will  have  some  ques¬ 
tions. 

The  Court:  We  will  recess  for  five  minutes. 

(Short  recess.) 

Mr.  Winn :  I  have  no  further  questions,  Your  Honor. 

Mr.  Brill:  I  have  one  further  question,  please. 

By  Mr.  Brill: 

Q.  When  I  talked  about  building  construction  on  the 
one  hand  and  supplies,  on  the  other,  we  talked  about  the 
distinction  in  connection  with  those  two  types  of  contract¬ 
ing;  I  really  intended  by  building  construction,  to  include 
all  facilities  like  roads,  building,  dams,  bridges  and  other 
construction  work  other  than  just  supplies. 

I  want  to  ask  you  this,  General :  If  I  made  my  definition 
broader,  as  I  intended  to  do,  would  your  answers  have 
been  any  different?  A.  I  do  not  think  so. 
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Mr.  Brill:  That  is  all.  Your  Honor. 

957  Mr.  Winn:  No  questions. 

The  Court:  You  are  excused. 

(Witness  excused.) 

Mr.  Winn:  I  would  like  to  ask  permission  to  have 
General  Browning  excused  sine  die. 

The  Court :  I  have  excused  him  in  the  presence  of  both 
of  you.  I  always  try  to  be  sure  that  both  sides  understand 
that  because  I  opened  a  case  once  because  it  was  not  under¬ 
stood  before  the  witness  left. 

Mr.  Winn :  May  it  please  the  Court,  before  we  call  the 
next  witness,  I  suggest  we  go  into  these  objections,  if  Mr. 
Brill  so  wishes. 

The  Court:  I  think  that  would  be  the  best  order. 

Now,  how  do  you  wish  to  handle  it,  Mr.  Brill?  I  have  a 
list  of  your  objections.  Do  you  wish  to  propound  or  elab¬ 
orate  further  on  your  objections,  in  addition  to  what  you 
have  here? 

I  believe  you  indicated  you  may  have  others  besides 
those  you  have  listed,  so  I  presume  you  had  better  state 
your  position. 

Mr.  Brill :  I  think,  generally  speaking,  my  cross-exami¬ 
nation  satisfies  me  that  I  now  have  a  foundation  for  all 
of  the  objections  I  wish  to  make,  and  I  would  like  to  start 
out  with  the  questions  listed  in  my  communication,  and 
maybe  I  shall  waive  some  of  them  and  insist  on 

958  others,  that  is,  urge  others  and  indicate  any  addi¬ 
tional  reasons  I  may  have. 

The  Court:  Proceed. 

Mr.  Brill :  With  respect  to  the  one  on  page  628,  line  3, 
I  think  I  need  not  press  my  objection  to  that  now.  I  think 
the  cross-examination  takes  care  of  what  I  had  in  mind. 
There  is  no  need  to  object  to  that. 

The  Court :  Just  at  this  time,  when  you  do  come  to  one 
which  you  do  wish  to  press,  it  might  be  well  to  read  it  into 
the  record. 
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Mr.  Brill :  The  objection  to  the  question  on  line  12, 
page  628,  reads  as  follows: 

“Was  such  a  procedure  considered  adequate  to  prevent 
an  abnormal  profit  in  peacetime  ?” 

I  do  not  see  that  that  answer  is  responsive  to  that  ques¬ 
tion.  It  is  manifest  that  the  interrogator  intended  to  indi¬ 
cate  that  such  a  procedure  was  adequate  in  peacetime  and 
to  draw  a  distinction  between  that  and  conditions  say,  after 
Pearl  Harbor.  But  the  answer  does  not  respond  to  the 
question.  He  talks  about  conditions  other  than  peacttime 
conditions. 

I  therefore  move  that  the  answer  be  stricken  out. 

The  Court :  The  objection  to  strike  will  be  overruled. 

He  starts  out  "with  “peacetime  business  was  very  com¬ 
petitive.”  I  will  leave  it  in.  Exception  allowed  to  the 
Petitioner. 

959  Mr.  Brill :  Page  628.  Line  24. 

I  shall  withdraw  my  objection  now,  in  the  light  of 
the  cross-examination,  but  I  think  I  have  cleared  up  what 
I  had  in  mind. 

The  same  with  respect  to  page  629,  line  11. 

i  The  same  with  respect  to  page  630,  line  2. 

Also  with  respect  to  page  630,  line  10. 

i  The  same  with  respect  to  page  631,  line  10 ; 

Page  631,  line  24  we  will  not  press  that  objection. 

Page  632,  line  7, 1  do  not  think  there  is  anything  in  the 
record  qualifying  the  witness  as  an  expert  on  inflation. 
I  object  to  that  question  on  the  ground  that  there  is  no 
foundation  laid. 

The  Court:  “Bid  the  Spectre  of  inflation  also  have  any 
effect  as  to  the  importance  of  this  problem?” 

The  objection  is  sustained.  Exception  is  allowed  to  the 
respondent. 

Mr.  Brill:  I  will  not  press  the  objection  to  page  632, 
line  23. 

The  Court:  The  same  thing  as  to  23  ? 

Mr.  Brill:  I  am  not  pressing  that  objection. 
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The  Court :  All  right. 

Mr.  Brill :  The  same  as  to  page  633,  line  9. 

The  same  as  to  page  634,  line  1. 

The  Court:  You  have  skipped  one. 

960  Mr.  Brill:  I  am  not  pressing  that. 

The  Court:  You  have  skipped  one  on  page  633, 

line  20. 

Mr.  Brill:  I  am  not  pressing  that  either,  Your  Honor. 
The  Court:  The  same  as  to  634,  line  1? 

Mr.  Brill:  Yes. 

The  Court:  All  right. 

Mr.  Brill:  And  line  5,  Line  8  and  Line  12.  I  do  not 
object  to  any  of  those. 

Page  634,  line  15  reading  as  follows: 

4 ‘Do  you  recall  whether  one  of  the  methods  of  trying 
to  hold  down  excessive  profits  in  World  War  I  was  by 
means  of  taxation  ?” 

I  think  that  calls  for  a  yes  or  no  answer,  and  beyond 
that  part  of  the  answer  which  indicates  that  that  was  one 
of  the  methods,  we  object  to  the  rest  of  it  as  not  responsive. 

The  Court:  The  objection  should  be  sustained.  It  is 
not — the  balance  is  a  matter  that  really  does  not  answer 
the  question. 

The  objection  will  be  sustained  except  as  you  take  it 
that  does  answer  the  question. 

Mr.  Brill :  I  think  the  first  sentence  is  intended  to  be  an 
indication  that  we  had  an  excess  profits  tax  law. 

961  The  Court:  The  balance  is  not  a  matter  that 
answers  the  question,  and  the  objection  is  sustained 

and  an  exception  allowed  to  the  Respondent. 

Mr.  Brill :  I  will  not  press  the  objection  to  the  question 
at  line  16  on  page  635. 

The  Court:  How  about  line  2? 

Mr.  Brill:  I  think  my  cross-examination  took  care  of 
that,  Your  Honor.  I  will  not  press  that. 

I  will  not  press  the  objection  to  636,  line  7; 

Nor  on  the  next  page  which  is  marked  637-639. 
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The  question  at  line  2,  nor  the  question  on  line  10  of  that 
same  page ;  now  the  question  at  line  21. 

All  for  the  reason  that  I  think  my  cross-examination 
has  covered  what  I  had  in  mind. 

The  Court:  According  to  the  testimony  of  General 
Browning,  the  word  “actually”  in  line  23  should  be 
changed  to  “accurately”.  Is  that  agreed  to? 

Mr.  Winn:  Yes. 

Mr.  Brill:  That  is  agreed  to,  yes. 
i  I  am  not  questioning  the  objection  on  page  640 — that  is 
I  am  not  pressing  that  question.  The  question  there  at 
line  4. 

I  am  not  pressing  the  objection  to  the  question  at  line 
15. 

Nor,  on  page  641,  the  question  at  line  1. 

962  Nor  at  line  11 ;  nor  on  page  642,  line  20. 

Nor  to  page  645,  line  1; 

Nor  to  line  5  on  page  645. 

Nor  line  16; 

Nor  line  16  on  page  646 ; 

Nor  page  647,  line  15. 

Nor  page  648,  line  13 ; 

Nor  page  648-A,  line  6. 

Nor  649,  line  2. 

Nor  649,  line  7. 

The  Court:  Both  withdrawn? 

Mr.  Brill :  Withdrawn. 

The  Court :  All  right. 

;  Mr.  Brill :  The  same  with  respect  to  649,  line  23. 

Page  652,  line  7  is  waived. 

Page  653,  line  5  is  waived. 

Page  653,  line  25  is  waived. 

Page  654,  line  12  is  waived. 

Page  655,  line  14  is  objected  to  on  the  ground  there  is 
no  foundation  laid,  to  which  there  was  testimony  here  this 
afternoon. 
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He  said  the  original  data  was  in  his  office.  He  did  not 
produce  it.  Assuming  the  data  is  admissible,  the  statement 
is  not  the  best  evidence. 

Mr.  Winn:  The  memorandum  would  not  be  ad- 

963  missible,  either.  He  testified  that  the  records  of  his 
office  disclosed  that  there  was  a  50  billion  dollars 

worth  of  contracts  outstanding  and — 

Mr.  Brill:  Counsel  has  stated,  but  I  did  not  claim  that 
the  memorandum  is  not  admissible. 

Certainly,  what  the  memorandum  showed  is  not  admis¬ 
sible.  My  position  was  that  even  should  the  memorandum 
be  admissible,  a  statement  here  as  to  what  it  contained 
is  not  the  best  evidence,  and  there  being  no  foundation  for 
secondary  evidence,  this  is  not  admissible. 

If  counsel  is  right  that  the  original  memorandum  is  not 
admissible,  then  certainly  this  statement  as  to  what  it 
contains  is  not  admissible. 

The  Court:  I  would  say  that  you  are  probably  both 
right  in  any  ordinary  settlement  case.  The  rules  on  this 
question  are  simple  enough,  but  there  comes  a  time  when 
there  are  cases  when  the  question  of  the  best  evidence  has 
to  give  way  to  practicality.  Here  is  a  person  who  is  in — 
I  will  use  the  general  term —  a  position  of  high  power  with 
reference  to  these  matters  for  the  government  and  they 
apparently  involve  fifty  billion  dollars;  and  following  up 
religiously  and  with  all  our  lawyers  feelings  of  the  best 
evidence  rule,  it  seems  to  me  just  impractical — 

Mr.  Brill:  May  I  be  heard  for  a  moment? 

The  Court:  Yes. 

964  Mr.  Brill:  We  are  in  Washington. 

The  Court :  I  know  we  are. 

Mr.  Brill:  There  is  no  claim  that  this  record  is  not 
available.  The  mere  fact  that  the  man  who  proposes  to 
give  the  improper  testimony  is  an  important  official,  does 
not  mean  anything  more  than  that  if  his  testimony  were 
admissible,  we  would  give  it  great  credence  because  of  his 
position. 
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But,  I  say  if  the  President  of  the  United  States  himself 
were  here  and  said  someone  in  one  of  my  departments 
prepared  a  memorandum  which  I  saw  several  years  ago 
and  had  certain  figures  on  it,  and  that  memorandum  was 
not  shown  to  be  unavailable,  that  that  testimony  is  not 
admissible. 

That  is  here  in  this  city,  and  no  one  has  shown  it  is  not 
available.  The  fact  that  it  is  a  big  figure  makes  it  more 
important  that  the  Court  have  it  before  it  to  see  it. 

The  Court :  I  had  no  idea  of  giving  this  gentleman  any 
undue  credence  because  he  was  a  General  in  the  Army.  I 
give  him  all  that  he  is  entitled  to  in  that  respect  but  I  am 
no  hero-worshiper.  What  I  am  interested  in  is  that  as¬ 
suming  that  you  had  the  memorandum  here,  you  would 
still  not  reach  the  basis. 

The  basis  is  a  question  of  a  large  and  voluminous  amount 
of  facts.  I  come  back  to  the  idea  that  one,  whoever  he  may 
be,  lowly  or  high,  who  has  some  knowledge  of  the  compre¬ 
hensive  facts  going  into  such  figures,  and  which 
965  encompass  the  whole  of  the  United  States,  is  by 
virtue  of  necessity,  going  to  have  to  be  considered 
evidence. 

i  Otherwise,  I  do  not  know  where  we  would  get  evidence  on 
such  a  question. 

Your  objection  will  be  overruled,  and  an  exception  is 
allowed;  not  because  he  is  in  that  position,  but  because 
even  if  you  went  back  to  the  instrument,  then  if  you  want 
to  be  as  meticulous  as  this  gentleman  would  have  been  if 
he  had  been  in  your  place,  you  would  have  objected  that 
the  instrument  itself  was  not  the  best  evidence,  and  I 
would,  ordinary  rules,  have  been  disposed  to  sustain  your 
objection. 

Your  objection  is  overruled,  and  I  am  going  to  consider 
this  for  what  it  is  worth  on  this  whole  record, 
i  I  imagine,  throughout  this  whole  case  I  will  be  obsessed 
with  the  idea  that  we  will  not  be  able  to  apply  strictly  and 
religiously  or  irreligiously,  the  usual  rules  of  law  on  some 
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of  these  things  just  because  of  the  immensity  and  com¬ 
plexity  and  impossibility  of  securing  evidence  in  the  usual 
way. 

That  was  page  655,  line  14,  was  it  not? 

Mr.  Brill :  That  is  correct,  Your  Honor. 

The  Court :  The  objection  is  overruled  and  an  exception 
allowed. 

Mr.  Brill:  Page  655,  line  20:  “What  would  be  your 
opinion  with  respect  to  the  extent  of  profits ?” 

966  That  is,  the  profits  on  that  fifty  billion  dollars 
worth  of  uncompleted  contracts. 

I  still  object  to  that  as  no  foundation  laid. 

He  cannot  possibly  have  an  opinion  on  that  subject  on 
the  record  here.  At  least  an  opinion  worthy  of  the  name. 
As  a  matter  of  fact,  he  does  not  really  answer  the  question 
anyway. 

The  Court :  I  agree  with  you,  he  does  not  really  answer 
the  question.  I  do  not  know  where  anyone  could  really 
have  an  opinion  on  that. 

The  objection  is  sustained.  Exception  allowed  to  the 
respondent. 

Mr.  Brill:  Page  656,  line  6:  “Do  you  recall  in  your 
consideration  of  that  matter,  any  advice  which  was  given 
to  you  from  official  sources  as  to  the  life  of  these  contracts 
subsequent  to  the  passage  of  the  Renegotiation  Act?” 

I  object  to  that  as  hearsay,  incompetent,  irrelevant  and 
immaterial,  a  very  vague  and  indefinite  sort  of  question 
and  having  no  relation  to  any  issue  before  the  Court.  It 
is  just  a  springboard  for  a  speech  on  irrelevant  matter 
as  I  look  upon  it. 

The  Court:  I  do  not  know  what  this  question  means. 
“The  life  of  these  contracts.” 

Mr.  Winn:  The  length  of  life  of  these  contracts,  may 
it  please  the  Court.  The  answer  is  the  response 

967  which  I  am  informed  counsel  wanted. 

In  other  words,  are  these  contracts  that  can  be 
filled  in  a  week  or  contracts  that  require  two  years  to  fill? 
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Mr.  Brill :  I  really  think  I  should  not  burden  the  Court 
with  the  objection.  It  is  really  of  not  much  importance 
and  I  will  withdraw  it. 

The  Court:  Very  well.  It  is  withdrawn. 

Mr.  Brill:  Page  656,  line  22. 

I  withdraw  the  objection. 

Page  657,  line  10 ;  I  withdraw  the  objection. 

Page  657,  line  21 ;  I  withdraw  the  objection. 

Page  658,  line  17 ;  objection  withdrawn. 

Page  663,  line  20;  I  withdraw  that. 

Page  664,  line  5 ;  I  withdraw  that. 

Now,  on  page  670,  line  16,  where  Mr.  Toomey  makes  a 
stipulation. 

i  I  did  not  make  any  stipulation  to  that  fact.  I  just  have 
not  agreed  to  that  stipulation.  Isn’t  that  right,  sir? 

Mr.  Winn :  Very  well. 

The  Court :  I  think,  however,  I  shall  make  a  memoran¬ 
dum  at  that  point. 

Page  670,  line  16.  That  is  for  my  own  information  so 
that  I  will  not  read  a  stipulation  in  that  case. 

968  Mr.  Winn :  If  Your  Honor  please,  I  will  call  Mr. 

Kenney  and  ask  him  the  same  questions,  in  so  far 
as  pertains  to  the  Navy  Department. 

Mr.  Brill :  I  think  that  completes  the  objections  so  far 
as  General  Browning  is  concerned. 

Now,  I  have  some  objections  here  concerning  Mr. 
Kenney,  but  since  you  are  going  to  put  him  on  the  stand, 
perhaps  I  should  leave  those  for  the  moment. 

Mr.  Winn:  Well,  you  might  just  as  well  make  the  ob¬ 
jections  and  then  I  can  re-ask  the  questions,  if  that  should 
be  done. 

The  Court :  There  are  only  three  or  four  of  them. 

Mr.  Brill :  Well,  page  676,  Mr.  Kenney  was  asked  with 
respect  to  any  discussion  with  the  Office  of  Price  Admin¬ 
istration  with  respect  to  that  problem. 

The  answer  to  that  problem  would  be  yes  or  no.  I  have 
no  objection  to  a  yes  or  no  answer  but  the  rest  of  that 
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answer  is  not  responsive,  and  is  hearsay,  and  much  of  it 
hsa  nothing  to  do  with  the  question  at  all. 

The  Court:  The  objection  is  overruled.  Exception  al¬ 
lowed. 

That  is  all  the  objections,  is  it  not? 

Mr.  Winn:  I  think  there  is  another  one  in  addition  to 
that,  Your  Honor.  This  stipulation  of  Mr.  Toomey’s  was 
reiterated  at  677,  line  25,  and  over  on  page  678  at  the 

969  top  of  the  page. 

Your  Honor  may  want  to  make  a  note  of  that. 

The  Court:  That  is  not  stipulated? 

Mr.  Winn:  That  is  right. 

Mr.  Brill :  Page  714,  line  1.  There  is  offered  an  exhibit 
dealing  with  a  specific  renegotiation  proceeding  in  relation 
to  Stein  Bros.  Manufacturing  Company.  That  can  have  no 
relevancy  here.  It  is  objected  to. 

The  Court:  We  are  just  trying  the  constitutionality 
question  of  Ring  Construction  Corporation? 

Mr.  Winn:  That  is  true,  Your  Honor.  That  was  put 
in  here  because  objection  was  made  in  the  Stein  case  to 
the  lack  of  due  process,  allegedly,  in  the  War  Department. 
I  feel  it  was  material  there  for  the  purpose  of  showing 
what  was  done  with  the  Stein  Bros,  case  in  the  War  Depart¬ 
ment.  I  am  perfectly  willing  to  admit  that  it  has  lees 
relevancy  here  but  I  feel  that  is  an  indication  of  how  a 
renegotiation  case  is  handled  in  the  War  Department;  in 
other  words,  the  steps  that  are  taken  in  the  course  of 
arriving  at  the  determination  by  the  Secretary  of  the  War 
as  the  amount  of  excessive  profits. 

A  case  takes  certain  steps  and  the  Stein  Bros,  case  is 
indicative  of  the  steps  that  were  taken. 

The  Court :  In  the  first  place,  do  you  have  any  evidence 
that  that  is  a  typical  case?  If  you  haven  %  it  would  make 
it  worthless. 

970  Mr.  Winn:  The  testimony  indicates  that  is  a 
typical  case. 
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Mr.  Brill :  I  would  like  to  see  if  it  is  typical  of  the 
construction  field  with  which  we  are  concerned.  I  would 
like  to  see  it. 

At  least,  I  would  like  to  see  if  it  is  typical  of  the  building 
construction  cases. 

The  Court :  I  do  not  like  to  rule  on  this  without  know¬ 
ing  at  least  what  this  chart  looks  like.  You  are  offering 
a  chart,  Exhibit  EE. 

Mr.  Brill:  It  is  a  chart  indicating  specific  steps  of  the 
Stein  case. 

i  The  Court:  Yes,  I  understand  that.  (Exhibit  EE 
handed  to  the  Court.) 

Your  objection  is  going  to  be  overruled  on  this  condi¬ 
tion: 

that  other  evidence  indicates  that  it  is  a  typical  case. 
If  it  fails  to  do  so,  it  will  be  disregarded. 

Mr.  Brill:  May  the  word  “ Typical’ 9  be  taken  to  mean 
that  it  is  typical  of  the  building  field,  the  building  construc¬ 
tion  field?  I  think  it  should  be  typical  of  the  building  con¬ 
struction  field. 

The  Court :  I  will  waive  that.  I  will,  when  I  come  to  the 
case,  take  that  into  consideration.  The  generality  gives 
it  some  weight. 

971  I  am  inclined  to  think  you  do  suggest  something 

,  there,  but  I  am  going  to  overrule  the  objection.  I 

think  where  there  is  generality,  it  includes  all  kinds  of 
cases. 

Mr.  Brill:  May  I  suggest  that  counsel,  by  tomorrow 
noon,  point  out  in  the  record  what  gives  it  that  aspect?  If 
if  is  not  found,  I  will  know  what  the  Court’s  ruling  will  be. 
If  it  is  found  to  be,  then  I  may  want  to  show  evidence  on 
the  part  of  the  Ring  Construction  Corporation  to  show 
where  it  is  not  typical. 

The  Court:  I  think  you  are  entitled  to  a  ruling  before 
we  get  through.  I  will  ask  Mr.  Winn  to  show  that  this  is  a 
typical  case. 
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I  am  not  trying  to  distinguish  between  the  two  kinds  of 
cases,  but  I  will  expect  you  to  show  by  tomorrow  noon  that 
there  is  something  that  will  indicate  this  is  at  least  in  the 
broadest  sense  a  typical  case. 

Mr.  Winn:  I  shall  do  that,  Your  Honor,  either  on  the 
basis  of  the  record  as  it  now  stands,  or  on  the  basis  of  addi¬ 
tional  testimony  from  General  Hirsch,  who  will  be  prod¬ 
uced  here. 

The  Court:  All  right. 

Mr.  Brill :  I  see  no  objection  to  the  question  at  page  733 
line  11. 

The  Court:  That  seems  to  complete  the  objections. 

Mr.  Brill :  Right. 

972  Mr.  Winn:  Now,  if  Your  Honor  please,  rather 
than  call  a  witness  at  this  time,  I  should  like  permis¬ 
sion  to  address  myself  to  two  subpoenas  duces  tecum  which 
have  been  issued  at  the  behest  of  the  Petitioner  in  this  case. 

One  is  addressed  to  the  Secretary  of  War,  Robert  P.  Pat¬ 
terson. 

The  other  is  addressed  to  the  Secretary  of  the  Navy, 
James  Forestal. 

They  are  respectively  directed  to  appear  in  the  Tax 
Court  on  June  24th  at  1:30  p.m.,  and  the  duces  tecum 
clause  in  each  subpoena  appears  to  be  the  same. 

Each  of  these  witnesses  is  required  to  bring  with  him  and 
produce  at  the  hearing  today  at  1 :30  all  records  of  specific 
requests  for  bids  for  the  erection  of  buildings  and  other  fa¬ 
cilities  for  the  Government  of  the  United  States  to  be 
erected  in  the  United  States  of  America,  for  the  period 
commencing  July  1, 1941  and  ending  May  1, 1942. 

Records  of  compilation  of  statistics  of  their  respective 
departments,  showing  the  amount  of  each  bid  of  each  of 
said  jobs. 

Records  of  compilation  thereof  showing  which  of  said 
bids  were  accepted  and  if  none  were  accepted  the  manner 
by  which  such  jobs  were  awarded. 

A  record  of  the  description  in  a  general  way  of  the 
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character  of  the  work  to  be  done  in  each  of  said  in- 

973  stances  and  the  amount  of  the  contract  price  in  each 
case. 

I  am  informed  by  the  Navy  Department  that  in  the  year 
ending  June  30, 1942,  the  Bureau  of  Yards  and  Docks  which 
is  the  Bureau  of  the  Navy  Department  which  controls  the 
letting  of  construction  contracts,  let  742  construction  con¬ 
tracts  having  a  total  dollar  value  of  $1,871,724,417. 

I I  am  informed  by  the  War  Department  — 

The  Court :  That  is  for  the  period  prescribed? 

Mr.  Winn :  That  is  not  for  the  period  prescribed,  may  it 
please  the  Court.  They  have  no  breakdown  of  the  figures 
for  the  period  prescribed.  That  is  for  the  year  ending 
June  30,  1942. 

It  very  closely  approximates  this  period. 

I  am  advised  by  the  War  Department,  Chief  of  Engi¬ 
neers,  that  from  July  1, 1941  through  June  30, 1942,  which 
again  is  a  fiscal  year,  they  do  not  have  the  information 
based  on  the  months  which  are  requested  here. 

There  were  a  total  of  70  cost-plus  fixed-fee  contracts 
awarded  which  totaled  $779,220,879. 

That  there  were  2,010  fixed  price  contracts  awarded  by 
the  corps  of  engineers  in  this  period  with  a  dollar  value  of 
$1,915,369,099. 

A  total  of  2,080  contracts,  totaling  $2,694,589,978. 

I  am  also  informed  by  the  Navy  Department  that 

974  the  information  sought  by  this  subpoena  is  now  in 
the  archives  of  the  United  States  in  microfilm  form. 

I  am  informed  by  the  War  Department  that  the  infor¬ 
mation  sought  by  this  subpoena  is  presently  scattered 
throughout  the  United  States  in  the  various  engineer 
procurement  districts. 

I  attempted  to  obtain  an  estimate  as  to  the  volume  of 
space  which  would  be  required  to  receive  these  documents, 
should  they  be  brought  into  the  Internal  Revenue  Building. 

I  have  been  unable  to  get  any  estimate  that  sounds 
within  the  bounds  of  credulity  for  me  to  relay  it  to  the 
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Court.  I  have  inquired  about  the  time  to  compile  this 
estimate,  and  the  shortest  time  I  can  possibly  make  to  the 
Court  is  two  weeks’  time,  and  by  no  means  am  I  sure  that 
we  could  have  the  information  by  that  time. 

I  should  like  to  say  that  without  regard  to  the  possibility, 
if  not  impossibility,  of  showing  this,  it  seems  to  me  that 
at  a  hearing  that  has  to  do  with  the  constitutionality  of 
the  Act,  it  is  eminently  immaterial  and  irrelevant  to  at¬ 
tempt  to  pick  out  of  the  mass  of  phases  of  production  in 
the  United  States  necessary  in  the  prosecution  of  a  war 
a  particular  phase  of  that  construction  or  production, 
namely,  the  construction  industry  and  attempt  to  argue 
that  the  detailed  information  or  even  the  totals  of  that 
information  becomes  material  in  determining  wheth- 
975  er  or  not  the  Act  is  constitutional. 

This  Act  was  passed  by  the  Congress  pursuant  to 
an  over-all  picture  of  production  in  the  United  States. 

Construction  of  buildings  was  a  part  of  it.  The  produc¬ 
tion  of  ships  was  a  part  of  it.  The  production  of  ammuni¬ 
tion  was  a  part  of  it.  The  production  of  suit  cases  to  be 
used  by  flyers  was  part  of  it.  All  of  the  myriad  of  the 
thousands  of  things  that  must  be  made  and  accumulated 
and  put  together  in  order  to  fight  a  war  were  the  things 
that  necessarily  were  in  the  minds  of  Congress  at  the  time 
the  Renegotiation  Act  was  passed. 

If  Congress  had  authority  under  the  constitution  to  pass 
that  Act,  then  it  had  authority  under  the  constitution,  to 
pass  it  for  all  industries,  for  all  production  in  the  conduct 
and  prosecution  of  a  war,  and  I  submit  to  the  Court  that 
these  facts  having  to  do  with  the  construction  industry 
standing  alone  cannot  affect  by  one  jit  or  tottle  the  con¬ 
stitutionality  of  this  Act  as  applied  to  the  Ring  Construc¬ 
tion  Corporation  in  the  Renegotiation  of  its  profits  from 
these  contracts  for  building  consruction  at  Camp  McCoy, 
Wisconsin. 

I  respectfully  move  the  Court  that  the  subpoenas  be 
quashed  in  so  far  as  the  matter  that  is  requested  to  be 
brought  into  this  Court  is  concerned. 
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The  Court:  You  have  first  suggested  the  impossibility 
of  compliance  with  the  furnishing  of  the  information. 

976  Mr.  Winn:  We  will  comply,  if  necessary,  Your 
Honor.  It  may  take  us  over  a  month  to  do  so  and 

we  will  probably  fill  the  corridors  in  this  Internal  Revenue 
Building  so  full  of  these  documents  that  it  will  be  difficult 
for  the  people  who  work  here  to  carry  on  their  business, 
but  we  will  comply  if  the  Court  so  wishes. 

I  do  not  think  it  is  impossible,  but  it  is  impracticable. 
Mr.  Brill:  All  I  asked  for  was  the  computation.  The 
subpoena  does  not  call  for  the  original  documents,  so  we 
need  not  be  frightened  about  moving  out  of  the  building. 

Mr.  Winn:  I  am  only  going  by  what  the  subpoena 
states,  Your  Honor. 

Mr.  Brill:  Let’s  look  at  it. 

I  All  records  of  specific  requests  for  bids. 

Records  of  compilation  of  statistics  of  their  respective 
departments  showing  the  amount  of  each  bid.  That  is  a 
compilation. 

Mr.  Winn :  It  does  not  say  so,  Your  Honor. 

Mr.  Brill:  Records  of  compilation  of  statistics. 

The  Court:  You  might  argue  about  the  second  one,  but 
the  first  one  certainly  says,  “All  records  of  specific  re¬ 
quests  for  bids  for  the  erection  of  buildings  and  other 
facilities  for  the  Government  of  the  United  States.’ ’ 

Mr.  Brill:  All  I  mean  is  a  list  of  them,  Your 

977  Honor. 

Records  of  compilation  of  statistics  of  their  re¬ 
spective  departments  showing  the  amount  of  each  bid. 
That  is  only  one  figure  as  to  each  bid. 

The  Court:  You  have  pretty  well  been  furnished  that 
by  counsel’s  statement  here.  Assuming  you  can  take  that 
statement,  he  has  given  you  some  figures. 

Mr.  Brill:  Who  has? 

The  Court:  Counsel  has  stated  some  figures  of  the 
totals  of  these  matters,  have  you  not? 

I  don’t  know  whether  you  will  accept  them. 
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Mr.  Brill:  I  would  much  rather  have  the  man. 

Mr.  Winn:  You  want  each  bid,  don’t  you? 

Mr.  Brill :  I  want  each  bid  on  these  separate  contracts. 
We  are  entitled  to  know  how  much  bidding  there  was. 

The  next  is  the  records  of  compilation  thereof,  showing 
which  of  said  bids  were  accepted,  if  any  bids  were  accepted. 
All  they  have  to  do  is  mark  “accepted”  or  “not  accepted”. 
That  is  all.  That  can  be  done  on  a  sheet  of  paper. 

A  record  of  the  description  in  a  general  way  of  the 
character  of  the  work  to  be  done — a  cantonment,  a  power¬ 
house  or  a  dam,  or  what.  I  venture  to  say  that  a  very  few 
pages,  not  more  than  enough  to  fill  my  brief  case  at  the 
outside,  already  available  in  the  War  Department,  could 
give  us  that  information. 

978  The  Court:  All  right,  so  much  for  the  size  of 
the  job  in  getting  it  together. 

What  have  you  to  say  as  to  the  argument  made  as  to 
the  legal  proposition  here  as  to  whether  you  have  a  right 
to  all  that  information  under  this  subject  of  constitution¬ 
ality? 

I  signed  these  subpoenas  on  the  theory  that  I  would 
listen  to  you  gentlemen  argue  the  merits  or  demerits  of 
these,  rather  than  decide  offhand  whether  or  not  I  should 
grant  the  subpoenas. 

Mr.  Brill:  Your  Honor,  I  would  like  to  say  that  I  sent 
word  by  telephone  or  messenger  that  neither  the  Secretary 
of  War  nor  the  Secretary  of  the  Navy  need  come,  so  long 
as  he  sent  a  suitable  substitute  with  this  information. 

The  Court :  Let’s  not  take  up  time  with  that,  gentlemen. 
We  always  are  satisfied  with  someone  who  can  bring  the 
information  required. 

I  want  to  hear  you  on  whether  or  not  you  are  entitled 
to  this  sort  of  thing  on  this  question. 

Mr.  Brill:  May  I  have  the  clerk  bring  in  Volume  54 
Supreme  Court  Reporter? 

The  Court :  You  will  have  to  give  him  the  United  States 
citation.  I  am  quite  sure  the  Supreme  Court  reporter  is 
not  in  there. 
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Mr.  Winn :  May  I  suggest  we  take  a  five-minute  recess, 
and  Mr.  Brill  can  find  it  for  yon? 

979  The  Court:  Very  well.  I  will  be  at  ease  for  five 
minutes. 

(Short  recess.) 

The  Court :  Proceed. 

Mr.  Brill:  On  the  question  of  law  involved  in  the  pro¬ 
priety  of  litigating  this  situation,  that  is  what  I  am  going 
to  address  myself  to. 

The  case  of  Nebbia  vs.  the  People  of  the  State  of  New 
York  Volume  54,  Supreme  Court  Reporter  505. 

The  Court:  You  say  on  the  propriety  of  litigating  this 
issue? 

Mr.  Brill:  The  propriety  of  showing  that  whether  or 
not  the  renegotiation  may  have  been  valid  generally,  never¬ 
theless,  it  is  invalid  retroactively  applied  to  the  building 
construction  field,  is  the  question  to  which  I  am  directing 
my  argument. 

Counsel  thought  they  could  not  be  separated  as  I  under¬ 
stood  it,  and  therefore  there  would  be  no  propriety  of 
going  into  this  particular  phase  of  government  activities 
in  buying  facilities  and  products  and  materials  for  war 
material. 

That  case  is  found  in  volume  64,  505,  291,  U.  S.  502.  I 
am  reading  now  from  page  510  of  the  Supreme  Court 
reported  citation. 

“The  Fifth  Amendment  in  the  field  of  federal 

980  activity  and  the  14th  Amendment  as  respects  state 
action,  do  not  prohibit  governmental  regulation  for 

the  public  welfare.  They  merely  condition  the  exertion 
of  the  admitted  power  by  securing  that  the  end  shall  be 
accomplished  by  methods  consistent  with  due  process.  And 
the  guarantee  of  due  process  as  has  often  been  held  de¬ 
mands  only  that  the  law  shall  not  be  unreasonable,  arbi¬ 
trary  or  capricious  and  that  the  means  selected  shall  have 
a  real  and  substantial  relation  to  the  object  sought  to  be 
attained.  It  results  that  a  regulation  valid  for  one  sort 
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of  business  or  in  given  circumstances  may  be  invalid  for 
another  sort,  or  for  the  same  business  under  other  circum¬ 
stances  because  the  reasonableness  of  each  regulation  de¬ 
pends  upon  the  relevant  facts.,, 

Now,  the  Government,  in  the  Stein  case  in  the  evidence 
of  the  General  who  was  just  on  the  stand,  in  showing  the 
background  for  the  Renegotiation  Act,  gave  testimony 
concerning  lack  of  materials,  lack  of  tools  in  the  manufac¬ 
ture  of  the  materials,  lack  of  contractors,  ready,  able  and 
willing  to  furnish  certain  kinds  of  supplies,  but  it  excluded 
from  that  list  of  situations  where  materials  were  not  com¬ 
petitively  available,  the  field  of  building  construction.  The 
field  of  building  construction  is  excluded  from  this  witness’ 
testimony. 

Now,  if,  as  I  think  it  was  for  the  Government  to  show 
in  the  Stein  case  that  it  applied  to  the  field  of 
981  supplies,  like  airplane  parts,  new  devices  of  all 
kinds  which  had  never  been  made  before  and  con¬ 
cerning  which  there  were  not  available  the  requisite  skills 
and  facilities  for  their  manufacture,  that  in  that  field  there 
could  not  be  any  real  competition  and  therefore,  no  real 
determination  in  advance  that  the  price  bid  would  be  fair 
to  both  the  government  and  the  contractor,  that  might  have 
one  answer  as  to  the  renegotiation  law  in  that  field  of 
supplies,  but  the  very  fact  that  they  offer  that  evidence  as 
to  that  field  of  activity  indicates  the  Government’s  own 
recognition  that  factually  that  is  a  necessary  thing  to  be 
done  to  sustain  the  Act  as  a  reasonable  one. 

It  falls  from  that  position,  assuming  that  it  is  correct — 
and  I  think  it  is — that  if  the  facts  are  different  in  all  of 
those  respects  in  the  building  construction  field,  then  you 
cannot  draw  that  inference  in  the  building  construction 
field,  and  since  the  Court  says,  in  the  case  I  just  read,  that 
you  must  take  the  law  as  applied  to  the  facts  in  a  particular 
business  or  a  particular  case,  or  under  a  particular  situa¬ 
tion  and  test  it  in  the  light  of  the  facts  with  respect  to  that 
particular  occupation  or  business  or  enterprise,  then  in 
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the  field  of  building  construction,  whereas  counsel  himself 
just  read  a  statement  that  some  two  billion  dollars  approx¬ 
imately  of  building  construction  had  been  let  by  competi¬ 
tive  bidding  wdthin  the  year  ending  June  1942,  we  have 
no  trifling  item.  We  have  a  whole  industry  which 

982  had  already  in  that  year  rendered  $2  billion  worth 
of  work  on  a  competitive  bid  basis. 

Mr.  Winn :  Fixed  price  contracts.  Not  a  word  was  said 
about  competitive  bidding. 

Mr.  Brill:  Well,  I  think  fixed  price  contracts,  or  con¬ 
tracts  let  for  work  competitively.  There  were  no  other — 

Mr.  Winn :  Oh,  yes,  there  were. 

Mr.  Brill:  Well,  we  will  have  a  witness  here  in  that 
regard. 

The  Court:  Let  us  not  get  off  on  that. 

Mr.  Brill :  I  say,  at  least  it  must  be  plain  that  this  field 
of  building  construction  was  a  large  enough  field  so  that 
it  is  fair  to  argue  that  this  statute  as  applied  to  that  field 
would  be  unreasonable  if  there  was  the  reasonable  prospect 
of  getting  adequate  buildings  built  on  a  competitive  basis 
in  a  free  market. 

If  that  is  true,  and  I  think  I  can  prove  it  by  these  wit¬ 
nesses,  certainly  there  is  no  evidence  here  to  the  contrary 
yet. 

Then  it  will  be  fair  to  argue  and  this  Court  ought  to  be 
in  a  position  to  decide  whether  or  not  as  to  this  field 
retroactively  applied  the  statute  ought  to  be  sustained. 

Now,  there  should  be  other  questions  I  am  not  abandon¬ 
ing.  The  question,  for  example,  whether  this  Act  is 

983  constitutionally  retroactive  in  a  particular  business 
or  occupation.  As  to  whether  or  not  it  was  intended 

to  apply  retroactively. 

There  are  many  cases  I  am  not  arguing  here. 

The  Court:  All  we  are  interested  in  now  is  whether 
or  not  you  have  the  right  to  this  evidence. 

Mr.  Brill:  I  think  it  is  very  important.  Mr.  Steadman, 
who  wrote  so  frequently  in  the  Michigan  Law  Review, 
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makes  that  very  point.  That  is  where  that  idea  came  to 
us,  that  that  is  one  of  the  questions  that  has  yet  to  be 
decided  whether  or  not  as  applied  to  a  particular  type  of 
activity,  where  there  was  adequate  competition  and  ade¬ 
quate  materials  available  for  a  fair  price,  whether  the  law 
can  be  made  retroactively  effective  under  the  due  process 
laws.  It  is  not  merely  my  view.  It  is  the  opinion  of 
writers  in  the  field  who  have  written  frequently  and 
authoritatively  on  the  subject. 

I  would  like  the  Court  to  have  the  facts  so  that  if  the 
Court  is  ultimately  persuaded  of  the  soundness  of  the 
point,  I  may  have  something  to  say  on  the  point.  If  you 
decide  not  to  hear  the  evidence,  there  will  be  no  opportu¬ 
nity  to  pass  upon  the  question  at  all. 

The  Court :  I  want  to  ask  you  this,  Mr.  Winn :  I  will 
hear  you  further  at  a  later  time,  but  I  would  like  this 
brought  out  now. 

984  Do  you  say  that  the  mere  fact  that  there  was  a 
war  justifies  this  legislation?  I  presume  you  would 
hesitate  to  say  that  this  would  be  justified  in  peacetime 
and  that  you  possibly  put  it  upon  the  exigencies  of  war,  or 
the  necessities  of  war. 

You  have  come  in  here  with  evidence  which  we  have 
gone  through  today,  and  that  is,  gone  through  the  cross- 
examination  of  General  Browning. 

Mr.  Winn:  Yes,  Your  Honor. 

The  Court:  I  think  that  I  might  fairly  describe  that 
evidence  as  an  attempt  to  show  —  at  least  one  of  the 
elements  at  any  rate  —  an  attempt  to  show  the  competi¬ 
tive  system  by  which  the  government  deals  with  those  — 
at  least,  by  and  large,  deals  with  those  contracts  in  peace¬ 
time  —  that  that  system  in  a  general  way  had  broken 
down. 

If  I  am  right  in  my  analysis  of  what  the  focal  point  of 
your  proof  was  there,  wouldn’t  the  petitioner  have  a  right 
to  show  that  it  had  not  broken  down? 

Mr.  Winn :  Yes,  may  it  please  the  Court. 

The  Court:  In  his  particular  industry? 


764 


Mr.  Winn :  I  gather  that  he  has  attempted  by  his  cross- 
examination,  to  show  that  it  had  not  broken  down,  or  that 
the  witness  had  not  sufficient  information  upon  which  to 
base  any  testimony  that  it  had  broken  down.  Now,  as  to 
his  particular  industry,  I  do  not  think  the  industry 

985  by  industry  approach  is  the  one  which  the  Congress 
took,  is  one  which  the  Congress  was  required  to 

take,  or  is  one  which  this  Court,  or  any  Court  should  use 
as  the  road  to  the  constitutional  question. 

Congress  has  already  accepted  a  certain  industrial  ap¬ 
proach  in  that  renegotiation  is  confined  to  the  proceeds 
of  those  contracts  which  had  a  war-end  use. 

Congress  has  not  stepped  out  and  said  to  the  restaurant 
proprietor  or  the  butcher  who  supplies  the  civilian  trade, 
“As  a  result  of  the  tremendously  increased  production 
which  the  war  has  brought  to  you  as  a  result  of  increased 
prices  or  as  the  result  of  whatever  may  have  occurred  to 
give  you  increased  profits,  we  are  going  to  take  those 
profits  away  from  you.” 

Congress  has  not  said  that.  Congress  has  said  that  to 
the  extent  of  a  subcontractor  or  a  contractor  who  is  en¬ 
gaged  in  a  path  of  the  prosecution  of  the  war  and  has  thus 
earned  excessive  profits,  to  that  extent  that  contractor  or 
subcontractor  shall  be  forced  to  return  such  of  his  profits 
as  are  determined  to  be  excessive. 

The  Court :  Do  you  mean  by  that  —  I  know  it  bothers 
an  attorney  to  be  interrupted  — 

Mr.  Winn:  That  is  quite  all  right,  Your  Honor. 

The  Court:  Do  you  mean  by  that,  in  effect  Congress 
says,  “The  war  gave  the  profits  to  you,  and  because 

986  the  war  gave  it  to  you  and  because  we  may  consti¬ 
tutionally  enact  in  war  exigencies  this  legislation,  it 

applies  to  all  of  you  who  took  these  profits  by  virtue  of 
war.” 

Is  that  what  you  say? 

Mr.  Winn:  Except  that  I  want  to  use  the  phrase,  “by 
virtue  of  war”  more  narrowly  than  Your  Honor  used  it.  I 
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think  there  is  a  great  number  of  people  who  profited  by  the 
war  indirectly,  and  those  the  Congress  has  not  tried  to 
reach  by  this  legislation. 

Let’s  look  at  the  problem  which  Mr.  Brill  has  raised  in 
the  concrete  for  a  moment,  rather  than  so  abstractly. 

Mr.  Brill  says,  and  the  Court  has  asked  me  why  he  does 
not  have  an  opportunity  to  prove  it,  that  the  competitive¬ 
ness  has  not  broken  down  in  the  building  construction  in¬ 
dustry.  We  have  heard  that  the  proceeds  of  the  contracts 
which  are  at  issue  before  this  Court  in  this  case  were  de¬ 
rived  as  the  result  of  competitive  bidding  and  yet,  Your 
Honor,  the  facts  show  that  it  cost  the  Ring  Construction 
Corporation  approximately  five  million  dollars  to  build 
this  Camp ;  that  they  were  paid  approximately  seven  mil¬ 
lion  dollars  for  it;  that  they  received  two  million  dollars 
in  profits. 

Now,  may  it  please  the  Court,  we  can  forget  all  about 
economic  generalities,  the  presence  or  absence  of  competi¬ 
tive  bidding.  This  Court  has  heard  testimony  that  on  a 
contract  of  this  kind  and  a  contract  of  this  size, 
987  10  per  cent  would  be  a  very  fine  profit  for  the  con¬ 

tractor  to  receive.  In  some  way,  for  some  cause, 
this  contractor  was  paid  two  million  dollars  more  than  his 
costs.  He  profited  to  the  extent  of  40  per  cent  of  the  cost 
of  the  contract — and  the  contract  was  awarded,  says  Mr. 
Brill,  under  competitive  circumstances  which  guaranteed 
that  the  contractor  would  not  earn  an  excessive  and  un¬ 
conscionable  and  unfair  profit. 

May  it  please  the  Court,  the  testimony  which  will  be 
elicited  as  a  result  of  this  subpoena  duces  tecum  will  not 
be,  in  all  cases,  as  bad  as  the  Ring  Construction  Company 
contract  at  Camp  McCoy.  Some  of  it  is  worse. 

If  this  Act  is  constitutional,  if  the  Congress  had  the 
power  to  say  to  the  industries  producing  the  things  with 
which  this  war  is  fought,  “You  shall  not  retain  unfair 
profits,”  then  it  is  constitutional  with  regard  to  the  muni¬ 
tions  industry,  with  regard  to  the  boat-building  industry, 
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with  regard  to  the  suitcase  industry,  in  so  far  as  suitcases 
were  required  by  the  armed  forces,  and  to  the  construction 
industry  insofar  as  it  became  necessary  to  build  camps 
and  cantonments. 

i  The  Congress  did  not  look  at  this  problem  industry  by 
industry.  The  Congress  did  not  say,  Here  is  the  construc¬ 
tion  industry;  we  will  let  them  go  ahead  on  a  competitive 
bid  basis.  Nor  should  they,  and  I  submit  to  the  Court  that 
the  facts  in  this  case  have  proved  beyond  all  shadow  of 
doubt  the  wisdom,  the  efficacy,  and  the  necessity  of 
988  such  an  Act  as  this  as  applied  to  this  paragon  of 
competitive  industries,  the  building  construction 

field. 

The  Court:  I  would  like  to  ask  you  this  further,  Mr. 
Winn: 

There  is  a  general  principle  that  a  law  might  be  uncon¬ 
stitutional  as  applied  to  one  person,  and  constitutional  as 
applied  to  another. 

Mr.  Winn:  That  is  perfectly  true,  Your  Honor.  The 
case  of  Nebbia  vs.  the  People  of  the  State  of  New  York 
merely  carries  that  out. 

The  Court:  Yes. 

Mr.  Winn:  For  instance,  we  had  in  the  United  States 
a  law  fixing  the  prices  in  the  ice  industry,  and  the  Su¬ 
preme  Court  held  that  the  Congress  did  not  have  the 
power  to  fix  prices  in  the  ice  industry.  On  the  other  hand, 
we  all  know  that  the  Congress  has  fixed  rates  on  the  rail¬ 
roads  in  interstate  commerce,  and  that  the  various  states 
have  powers  which  they  exercise  every  day  to  fix  rates 
in  the  public  utilities  field.  There  are  many  cases  where 
the  Federal  Government  and  the  State  Government  each 
has  the  right  to  do  certain  things  with  regard  to  certain 
industries  which  they  do  not  have  with  regard  to  other 
industries.  But  I  submit  that  this  is  a  situation  where  it 
is  not  a  particular  industry  that  is  involved  but  a  type  of 
industry  and  the  only  question,  the  only  test  as  to 
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whether  or  not  the  industry  fits  into  that  type 

989  is  “did  the  industry,  as  a  result  of  these  contracts, 
provide  something  or  build  something  which  was 

used  by  the  Government  in  carrying  out  the  war?” 

I  do  not  contend  here,  Your  Honor,  that  the  War  Powers 
Act  would  permit  the  Government  to  go  out  and  take  from 
somebody  as  a  renegotiation  process  the  profits  which 
they  earned  from  purely  civilian  business,  but  I  do  not 
think  we  can  break  down  this  field  which  the  Congress  has 
carved  out  of  American  industry,  this  field  which  devotes 
its  talents  to  the  providing  of  the  sinews  of  war,  and  say, 
this  is  or  this  is  not  unconstitutional 

I  think  the  thing  stands  or  falls  as  a  group.  If  the 
profits  which  these  people  received  from  the  Government — 
remember,  this  was  money  paid  to  them  by  the  Govern¬ 
ment  and  the  Government  says,  in  the  light  of  hindsight, 
in  the  light  of  experience  as  distinguished  from  knowledge, 
be  it  lesser  or  greater  before  the  contract  was  let,  we  are 
going  to  recover  from  all  of  you  to  whom  we  have  given 
money,  the  proceeds  of  your  contracts  where  they  were 
excessive. 

The  Court:  You  are  saying,  in  short,  are  you,  that  the 
Congress  constitutionally  said  to  people  of  the  United 
States,  “Any  industry  which  contributes  to  the  war  effort 
— and  it  does  not  make  any  difference  which  one  it  is;  we 
might  broaden  it  more  than  we  have  in  legislation,  but  at 
least  this  many  industries  which  do  contribute  to 

990  the  war  effort  are  subject  to  this  Act?” 

Mr.  Winn :  That  is  right. 

The  Court:  Then  why  did  you  lay  so  much  stress  in 
proving  in  this  evidence  that  the  competitive  system  has 
broken  down? 

Mr.  Winn :  Because  we  think  that  is  a  reason,  a  recog¬ 
nition  of  that  fact  was  one  of  the  reasons  that  prompted 
Congress  to  exercise  this  constitutional  power.  In  other 
words,  we  had  reached  a  point  where  the  procurement 
of  materials  was  paramount  at  the  moment.  We  have 
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seen  a  lot  in  the  press  with  regard  to  the  conduct  of  the 
war  in  Europe,  where  the  Allies  had  produced  “too  little 
and  too  late”.  I  think  it  was  felt  by  Congress  and  by  the 
Procurement  Offices  of  the  various  Services,  that  our  first 
job  in  this  country,  that  the  most  important  job  in  this 
country,  was  to  see  that  we  produced  enough  soon  enough. 
Consequently,  price  went  out  of  the  window.  There  is 
other  testimony  in  there  which  indicates,  may  it  please  the 
Court,  that  bids  would  be  asked  of,  let’s  say,  a  munitions 
manufacturer  and  ten  bids  would  be  received.  Well,  the 
production  capacity  of  each  of  those  ten  bidders  was  such 
that  the  Army  and  Navy  could  absorb  the  entire  output  of 
each  one  under  that  contract  and  still  cry  for  more,  so  the 
War  Department  or  whatever  the  case  might  be,  Navy 
Department  and  so  forth,  gave  each  of  those  ten  contrac¬ 
tors  a  contract  to  provide  munitions  to  the  fullest 
991  extent  of  their  production  capacity,  and  gave  it  to 
them  at  their  respective  bid  prices.  Bids  were 
asked,  yes,  but  the  most  important  job  that  faced  the 
procurement  program  was  the  job  of  obtaining  materiel. 
Money  was  secondary  at  that  time. 

The  Court:  You  say  that  constitutionally  Congress, 
although  having  in  mind  as  one  of  the  elements  the  break¬ 
ing  down  of  the  competitive  system,  nevertheless,  could  put 
out  a  piece  of  general  legislation  saying  to  the  industries, 
or  a  limited  number  of  industries,  “You  are  the  industries, 
you  are  the  selected  industries  that  are  contributing  to  the 
war  effort,  and  we  are  going  to  pay  you  lots  of  money 
and  we  can  therefore,  constitutionally  lay  this  law  on  you 
regardless  of  whether  this  particular  industry — whether 
the  competitive  bidding  broke  down  in  this  particular  in¬ 
dustry  or  not”. 

Mr.  Winn :  That  is  true,  Your  Honor.  In  other  words, 
the  situation  on  an  over-all  basis  was  so  acute  that  Con¬ 
gress  said  as  to  these  industries,  “We  feel  that  it  is  essen¬ 
tial  that  some  media  be  set  up  whereby  excessive  profits 
will  be  recaptured  ’  \ 
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Now,  bear  in  mind  the  Congress  did  not  say  that  every 
one  of  these  industries  would  earn  excessive  profits,  nor 
that  each  and  every  unit  in  each  of  these  industries  would 
earn  excessive  profits.  Congress  merely  said  that  if  any 
of  these  industries  contributing  to  the  war  effort  as  a 
unit  or  as  separate  from  the  industry  earns  exces- 

992  sive  profits,  those  excessive  profits  will  be  recap¬ 
tured. 

This  is  not  a  tax  that  has  been  laid  on  everybody  willy- 
nilly.  This  is  not  an  attempt  to  recover  a  part  of  every 
contract  that  was  let  to  each  industry.  Congress  only 
said  that  we  fear  this  over-all  competitive  situation  has 
lost  its  grip  to  such  an  extent,  as  we  have  been  led  to 
believe,  that  we  fear  that  excessive  profits  will  be  made. 
If  any  of  you  do  earn  excessive  profits,  then  the  Secre¬ 
tary’s  first,  and  finally  the  Tax  Court’s  determination  shall 
be  the  amount  of  those  profits  which  were  earned  which 
were  excessive. 

The  Court:  Perhaps  I  have  magnified  the  importance 
of  the  element  of  breakdown  of  competitive  system  in  this 
evidence. 

What  is  bothering  me  is  if  this  legislation  depends  for 
its  constitutionality  upon  the  fact  of  the  breakdown  of  the 
peacetime  system  and  that  that  is  the  reason  it  is  consti¬ 
tutional  in  wartime,  and  if  a  particular  industry  can  show 
that  that  was  not  true  of  this  particular  industry,  could  it 
be  that  that  is  constitutional  as  to  that  particular  indus¬ 
try? 

Mr.  Winn:  I  don’t  think,  Your  Honor,  that  the  break¬ 
down  of — 

The  Court :  That  is  what  is  bothering  me. 

Mr.  Winn:  I  do  not  think  the  breakdown  of  competi¬ 
tive  bidding  in  a  particular  industry  was  the  motivating 
force  in  enacting  this  legislation.  I  think  the  break- 

993  down  of  competition  was  one  of  the  reasons  given 
to  Congress  for  enacting  this  but  stronger  than  that 

and  much  better  recognized  than  that  is  the  fact  that  there 
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has  never  been  a  war  in  which  this  country  has  participated 
that  has  not  resulted  in  so-called  war  profiteering. 

There  has  never  been  a  war  in  which  this  country  has 
participated  in  which  the  history  books  are  not  filled  with 
the  deleterious  effects  of  the  war  millionaires  and  war 
profiteers. 

We  tried  in  the  last  war  to  avoid  it. 

The  Court:  Of  course,  that  is  largely  true.  I  have 
just  finished  reading  a  book  on  Lincoln’s  life.  Apparently, 
it  ■was  worse  while  Lee  was  within  75  miles  of  this  city 
than  it  has  been  since.  You  are  relying  on  war  as  a  his¬ 
torical  abstract.  He  says  in  effect,  war  has  bad  effects, 
perhaps,  but  you  have  got  to  prove  as  to  my  particular 
industry  that  it  is  more  than  an  abstract.  You  have  to 
prove  that  it  is  something  that  will  pardon  you  from 
violating  contracts  which  in  peacetime  you  could  not  vio¬ 
late  under  ordinary  law. 

Mr.  Winn:  We  have  not  urged  that  as  the  real  basic 
reason  at  all,  may  it  please  the  Court. 

The  Court:  Well,  I  would  be  glad  to  hear  from  you 
some  more  on  the  question.  I  want  to  give  the  right 
answer. 

i  Mr.  Brill:  The  first  thing  we  must  get  our  attention 
on  is  the  fact  that  this  law  has  two  aspects:  One 
994  prospective,  and  the  other  retroactive. 

We  can  all  concede  immediately  that  the  Congress 
had  a  perfect  right  to  say  to  Government  departments, 
“Hereafter  in  every  contract  you  let  put  in  a  clause  giving 
yourself  the  right  to  renegotiate  the  price  and  restate  the 
price  in  your  discretion  on  whatever  terms  are  set  forth 
in  the  statute.”  Any  one  who  makes  a  contract  has  a  per¬ 
fect  right  to  say  that  he  will  make  it  only  on  the  condition 
that  the  profits  can  be  renegotiated  after  the  events.  We 
are  not  concerned  with  that.  We  are  concerned  with  an¬ 
other  question,  that  is,  having  made  a  contract  in  peace¬ 
time  which  had  no  such  clause  in  it,  are  there  circum¬ 
stances  under  which  the  government  can  say,  after  the 
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contract  has  been  made,  “We  have  decided  now  to  cancel 
the  contract  price  and  we  will  fix  it  in  our  own  discretion 
after  the  job  has  been  done,  and  withhold  whatever  part 
of  the  profits  we  think  is  unreasonable.’ * 

Has  the  contractor  a  right  to  do  that?  And  if  so,  what 
are  the  things  that  give  it  a  right  to  do  so  in  wartime, 
when  we  all  know  it  has  no  such  right  in  peacetime? 

What  are  the  factors  that  give  them  a  right  to  do  it? 

The  Bethlehem  Steel  case  decided  in  1941  said  they 
could  not  do  it  in  peacetime. 

Conceivably,  this  element  of  the  breakdown  of  competi¬ 
tion  which  was  argued  in  the  Bethlehem  case  and  found 
as  a  fact  not  to  be  true,  conceivably  that  may  be  a 
995  good  reason  for  saying  that  we  cannot  be  said  to  be 
dealing  at  arm’s-length  because  there  is  no  com¬ 
petition,  that  we  are  at  the  mercy  of  the  suppliers;  we 
must  win  this  war;  nobody  is  willing  to  bid  and  therefore 
we  must  have  the  right  to  go  ahead  and  compel  you,  if 
necessary,  to  sell  and  build  these  things,  and  when  it  is  all 
done,  we  will  fix  a  reasonable  price  for  your  service. 

I  can  see  that,  but  that  is  based  upon  an  assumption 
that  conditions  require  that  sort  of  thing  to  take  place  in 
wartime. 

We  know  that  war  conditions  do  not  suspend  contracts. 
That  has  been  the  law  of  this  land  for  many,  many 
years.  In  time  of  war  and  time  of  peace  a  contract  is 
still  sacred.  It  must  take  an  element  of  duress,  an  element 
of  incapacity  to  bargain  at  arm’s  length,  an  element  of  na¬ 
tional  necessity,  to  support  any  element  of  retroactive 
legislation  as  this  claimed  to  be. 

What  are  these  elements  claimed  to  be?  In  this  case, 
with  the  utmost  sincerity,  they  introduce  testimony  that 
was  had  in  the  Stein  case,  almost  entirely  based  upon  the 
breakdown  of  competition. 

Now  counsel  says  that  is  not  the  most  important  thing. 
He  says  there  are  other  things  more  important.  What 
are  they? 
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The  morale  of  the  armed  forces,  profiteering  in  wartime. 
Does  the  counsel  mean  to  say  that  the  morale  of  the 
armed  forces  would  not  have  been  adequately  taken 

996  care  of  by  a  law  retroactive  in  its  application?  Does 
it  have  to  be  retroactive  in  its  application?  Is  there 

any  testimony  to  that  effect?  Or,  is  it  then  a  matter  of 
opinion  which  is  just  as  competent  in  that  regard  with  or 
without  our  help?  Who  is  more  competent  to  give  that 
opinion? 

So  long  as  the  law  says,  “From  now  on  you  can’t  make 
any  more  profits,”  it  seems  to  me  to  be  fair  to  say  that 
morale  would  have  been  adequately  taken  care  of,  but  in 
contracts  made  before  the  date  of  this  Act  and  where  also 
the  contractor  can  show — put  the  burden  of  proof,  if  you 
want,  on  the  contractor  and  say,  Unless  you  can  show  there 
was  adequate  competition,  adequate  supplies  available  at  a 
fair  price,  unless  you  can  show  it,  then  the  government 
can  take  away  from  you  any  unconscionable  profits  you 
have,  but  regardless  of  the  fact  of  competition,  regardless 
of  whether  you  made  your  contracts  six  months  or  a  year, 
or  thirty  days  before  we  passed  this  law,  if  it  happens  to 
turn  out  by  some  reason  of  other,  good  fortune  or  acci¬ 
dent,  that  you  made  more  profits  than  you  should  have, 
we  are  going  to  take  back  the  difference.  We  are  not  satis¬ 
fied  with  the  90  per  cent  excess  profits  law.  We  will  take 
back  some  more  if  we  think  it  is  too  much. 

Is  there  anything  that  permits  the  Court  to  say  that 
due  process  requires  that  sort  of  a  statute? 

1  Remember,  I  am  asking  that  question  in  the  light  of 
counsel’s  position,  where  even  where  there  is  no 

997  breakdown  of  competition  it  is  valid. 

I  also  say  it  is  unthinkable  that  with  free  com¬ 
petition  and  an  open  market  there  is  anything  on  which 
this  Act  can  be  valid  retroactively. 

It  is  because  of  that  fact  this  testimony  has  been  intro¬ 
duced. 
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They  talk  about  this  breakdown  in  competition,  entirely 
neglecting  to  carve  out  a  large  building  construction  in¬ 
dustry  where  that  had  not  transpired;  where  we  are  deal¬ 
ing  with  lumber,  nails,  window  glass,  common  household 
words.  There  may  have  been  even,  for  the  sake  of  argu¬ 
ment,  lack  of  competition  with  respect  to  the  supplying 
of  those  materials  necessary  for  the  erection  of  those 
buildings  and  still  have  competition  among  contractors  to 
build  those  buildings. 

And  the  law  may  be  perfectly  valid  as  to  the  material 
furnished  to  Ring  and  still  invalid  as  to  contractors  like 
Ring  in  respect  to  their  function  in  performing  their 
service. 

Now,  what  has  counsel  suggested  as  an  adequate  basis 
for  validating  this  statute  to  retroactively  apply? 

If  we  forget  about  the  breakdown  of  competition,  he 
mentioned  morale.  He  mentioned  profiteering. 

Well,  let’s  see.  I  said  something  about  morale  and 
about  its  undoubted  adequacy  if  it  was  made  prospective 
when  the  war  started,  as  it  was. 

When  it  comes  to  war  profiteering,  that  begs  the 
998  question. 

If  there  was  competition,  generally  speaking,  there 
could  be  no  profiteering.  Why  did  the  profiteering  occur? 

I  expect  to  show  by  these  witnesses  that  in  December, 
1941,  contracts  were  let  without  competitive  bidding.  That 
is  where,  I  expect,  the  excessive  profits  arose  and  raised 
the  smell  to  high  Heavens  which  required  such  an  Act  to 
be  passed,  but  instead  of  limiting  it  to  contracts  without 
competition,  they  attempted  to  broaden  it  to  all  contracts 
with  the  Government,  which  I  say  was  clearly  unconsti¬ 
tutional. 

In  1943  the  Congress  amended  the  Act.  They  said: 
“From  now  on  we  have  decided  to  take  building  construc¬ 
tion  entirely  out  of  the  Act.”  They  took  it  out,  if  there 
was  at  least  two  bids.  If  they  did  not  need  it  in  1943 
when  the  war  had  been  going  on  a  year  and  half,  by 
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Congressional  declaration,  how  could  they  have  possibly 
needed  it  in  1942  when  they  were  on  their  big  building 
program? 

The  Court:  May  be  they  thought  they  needed  it  but 
they  were  not  getting  the  stuff  without  it? 

Mr.  Brill:  I  will  show  the  Court  from  these  wit¬ 
nesses,  what  they  did  get.  I  have  here  a  list  in  a  publi¬ 
cation  showing  the  millions  of  dollars  worth  of  work  let 
during  1940,  1941  and  1942  by  the  Army  and  Navy  and 
other  departments  of  the  Government  for  war  buildings — 
forty  or  fifty  million  dollars  a  week  all  over  the 
999  country.  They  were  getting  plenty.  Maybe  they 
would  have  been  better  off  if  they  did  not  get  so 
much,  in  some  of  the  experiences  I  have  had.  There  is  not 
the  slightest  excuse  for  passing  this  law  with  respect  to 
that  area  where  there  was  real  competition. 

Now,  let’s  get  back  to  this  specific  incident.  The  spe¬ 
cific  incident  has  not  been  fairly  dealt  with.  The  profits 
were  not  two  million  dollars  as  stated  by  counsel.  You 
have  to  take  off  many  items  from  that — compensation  to 
the  Ring  family.  None  of  these  has  been  figured  out  of 
that  two  million  dollars.  It  is  a  very  considerable  item, 
i  Secondly,  the  Court  has  not  heard  the  argument  and 
is  not  in  a  position  to  decide  how  much  of  that  profit  was 
not  due  to  lack  of  competition,  but  rather  to  unforeseen  cir¬ 
cumstances  like  practically  perfect  weather  for  six 
months,  unusual  labor  circumstances,  a  windfall.  The 
Government  did  not  say  to  Ring  Construction  Corporation, 
“If  you  lose  money,  we  will  make  it  good.”  No,  they  said, 
“You  will  give  us  a  bond  to  pay  for  that  loss  if  you  do 
not  make  good.” 

It  follows  in  common  sense  and  equity  that  having  gam¬ 
bled  on  the  gain  you  gambled  on  the  loss,  and  that  depends 
on  good  fortune.  Instead  of  having  no  rain  for  six  months, 
they  may  have  had  rain  every  other  day.  Instead  of  hav¬ 
ing  adequate  labor  available,  they  might  have  had  inade¬ 
quate  labor.  All  sorts  of  things  may  have  happened. 
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You  can’t  take  a  specific  incident  and  say,  in  this 

1000  case  you  made  too  much  money. 

His  arguments  adequately  cover  that  situation. 
Now,  Your  Honor,  you  have  another  question  before  you. 
The  Court:  This  afternoon’s  hearing  has  been  rather  a 
strenuous  one  for  the  reporter  and  we  will  have  to  take 
a  recess. 

I  am  not  trying  to  cut  you  off,  Mr.  Brill,  I  am  just  trying 
to  decide  whether  or  not  you  want  to  proceed  with  this  in 
the  morning. 

Mr.  Brill :  I  would  rather  recess  now,  Your  Honor,  and 
continue  with  it  in  the  morning. 

The  Court:  All  right,  both  of  you  advise  me  further 
on  this  question  in  the  morning. 

We  will  recess  at  this  time  until  10  o’clock  tomorrow 
morning. 

(Whereupon,  at  5:15  p.m.  the  hearing  was  recessed  to 
reconvene  at  10  a.m.,  Tuesday,  June  25, 1946.) 
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1004  Proceedings 

The  Court:  Now,  I  have  given  this  matter  a  lit¬ 
tle  study,  as  I  thought  I  should  do,  and  I  still  want  some 
more  advice  from  both  of  you  gentlemen  this  morning. 

1 1  have  not  only  the  general  questions  here  but  I  think 
it  is  my  duty  to  decide  upon  the  rest  of  the  application  of 
this  subpoena.  There  comes  a  time  as  you  gentlemen  as 
lawyers  know,  when  a  subpoena  can  be  a  fishing  expedition. 
I  am  not  saying  this  is,  but  it  could  be,  and  furthermore  the 
whole  question  of  practicability  comes  into  this  case. 

One  of  you  gentlemen  tell  me  these  records  would  fill 
the  halls  of  this  building,  and  the  other  one  says  that  it  will 
be  a  small  number  of  documents.  I  am  going  to  have  to 
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decide  this  whole  question  so  I  will  ask  you  this,  Mr.  Brill: 
What  will  satisfy  you  on  this  subpoena?  I  want  to  get 
quite  a  clear  idea  as  to  how  small  a  compass  this  compliance 
could  be  put  in.  I  have  not  yet  decided,  let  me  impress 
upon  you,  what  I  am  going  to  do,  but  I  need  to  know  this 
when  I  do  decide. 

You  have  four  paragraphs  in  this  subpoena  describing 
the  papers.  The  first  one  calls  for  all  records  of  specific 
requests  for  bids  for  the  erection  of  buildings  and  other 
facilities  for  the  Government  of  the  United  States  to  be 
erected  in  the  United  States  of  America  for  a  certain  pe¬ 
riod.  What  was  it  you  said  would  be  sufficient  on  that? 

Mr.  Brill:  I  would  be  entirely  satisfied,  Your 
1005  Honor,  with  a  list  of  the  names  or  a  general  descrip¬ 
tion  of  the  buildings. 

The  Court:  I  believe  the  general  description  comes  in  a 
later  paragraph. 

Mr.  Brill:  What  I  want,  Your  Honor,  is  a  list  of  the 
public  requests  for  bidding  on  construction  work  during 
that  period. 

The  Court :  That  would  not  call  for  the  advertisements. 
What  you  want  is  a  list  of  the  public  bids? 

Mr.  Brill :  That  is  all. 

The  Court :  Sufficient  to  identify  them? 

Mr.  Brill:  A  list  of  the  requests  for  public  bids,  that  is, 
for  example,  the  government  wanted  to  build  a  number  of 
buildings  at  Camp  McCoy.  Simply  say,  “We  advertised 
for  bids  or  asked  for  bids  publicly  for  the  erection  of  build¬ 
ings  at  Camp  McCoy”  and  then  state  all  of  the  things  where 
the  same  thing  was  done,  just  a  list. 

The  Court:  Now,  the  second  paragraph  reads:  “Rec¬ 
ords  of  compilation  of  statistics  of  their  respective  depart¬ 
ments  showing  the  amount  of  each  bid  on  each  of  said 
jobs.” 

Mr.  Brill :  On  each  of  these  jobs  you  would  get  one  or 
more  bids.  I  want  to  know  how  many  bids  they  got  and 
what  the  bids  were. 
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The  Court:  The  third  paragraph  reads:  “Records  of 
compilation  thereof  showing  which  of  said  bids  were 

1006  accepted  and  if  none  were  accepted,  the  manner  by 
which  such  jobs  were  awarded.” 

Mr.  Brill:  I  want  to  know  if  they  accepted  the  lowest 
bid  or  next  to  the  lowest  bid,  to  say  so,  and  if  not,  on  what 
general  theory  it  was  done  —  on  a  cost-plus  theory,  on  a 
fixed-fee  basis.  Those  are  simple  technical  terms  in  general 
use  in  the  Department.  If  a  job  was  abandoned,  say  aban¬ 
doned,  and  if  they  were  performed,  say  on  what  basis  they 
were  performed. 

The  Court:  The  next  paragraph  says,  “A  record  of  the 
description  in  a  general  way  of  the  character  of  the  work 
to  be  done  in  each  instance  and  the  amount  of  the  contract 
price  in  each  case.” 

Mr.  Brill:  If  there  was  a  contract  price,  say  the  con¬ 
tract  price  was  so  many  dollars,  if  it  was  a  highway,  a  high¬ 
way;  if  it  was  a  munitions  plant,  say  a  munitions  plant  if 
it  was  for  any  other  facility,  say  so. 

The  Court:  And  the  contract  price? 

Mr.  Brill:  Yes. 

The  Court :  All  that  information  could  be  furnished  in 
parallel  columns? 

Mr.  Brill:  Right. 

Mr.  Winn:  If  Your  Honor  please,  may  I  say  in  con¬ 
nection  with  that  information  that  I  have  been  informed  by 
a  responsible  authority  in  both  the  War  Department 

1007  and  Navy  Department,  that  there  is  no  such  com¬ 
pilation  in  existence.  We  did  not  understand  when 

the  subpoena  was  served  upon  the  War  Department  and 
the  Navy  Department  that  any  such  compilation  was  de¬ 
sired.  We  understood  that  he  wanted  the  original  records. 
Since  the  statement  yesterday  in  the  Court  by  Mr.  Brill,  I 
have  been  in  touch  with  responsible  officials  in  both  depart¬ 
ments  and  I  am  informed  that  the  only  thing  they  have  is 
the  records  of  calls  for  bids,  second  the  bids  themselves 
that  were  received,  the  report  of  the  contracting  officer  of 
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the  respective  departments  to  the  section  as  to  the  bids  and 
as  to  what  was  done  with  them,  and  third,  the  contracts 
themselves. 

I  am  also  informed,  may  it  please  the  Conrt,  that  both 
the  Navy  Department  and  the  War  Department  are  ap¬ 
palled  at  the  suggestion  to  have  to  put  a  force  of  men  to 
work  to  travel  around  the  entire  country  throughout  the 
entire  United  States  to  compile  such  a  report.  I  am  told 
that  they  do  not  have  the  necessary  help  to  make  such  a. 
compilation.  It  would  involve  going  to,  or  sending  to  all 
of  the  construction  districts  and  in  order  to  make  this  com¬ 
pilation  it  would  involve  a  tremendous  amount  of  work. 

I  respectfully  present  to  the  Court  the  question  as  to 
whether  or  not  a  subpoena  duces  tecum  can  be  valid  which 
calls  for  a  paper  or  record  which  is  not  in  existence. 

Mr.  Brill :  May  I  suggest,  Your  Honor,  I  am  en- 
1008  titled  to  have  the  person  or  persons  here  who  know 
the  facts  of  their  own  knowledge  as  to  the  availabil¬ 
ity  or  lack  of  availability  of  these  records,  and  a  right  to 
examine  them  on  the  subject  rather  than  accept  a  counsels 
statement  given  to  us  second  hand.  Not  that  I  have  any 
doubt  of  his  integrity  I  have  a  very  high  regard  for  him, 
but  there  is  room  for  many  a  slip  or  misunderstanding  in 
that  manner  of  proceeding. 

Now,  let  me  add  this  statement,  if  Your  Honor  please. 

There  is  a  firm  in  existence  and  has  been  for  a  great 
many  years,  called  the  F.  W.  Dodge  Company  that  fur¬ 
nishes  statistical  information  daily,  weekly,  monthly  and 
annually  to  building  and  other  construction  contractors 
over  the  United  States. 

They  have  been  doing  that  for  decades.  They  are  a 
well-recognized  authority  in  the  field  of  construction  statis¬ 
tics.  I  attempted  to  get  this  information  from  them  but  for 
the  period  back  as  far  as  the  year  of  1941 1  was  informed 
by  their  main  office  in  New  York  by  telephone  that  they  no 
longer  have  retained  those  records.  Those  records  are 
published.  They  must  be  part  of  the  statistical  informa- 
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tion  of  the  government.  They  mnst  have  those  records. 
If  they  have  those  records  and  nothing  more,  that  would 
be  adequate  for  our  purpose.  That  information  I  asked 
for  is  given  out  daily  to  all  of  the  contractors  who  subscribe 
to  it  in  America.  It  is  a  simple  statistical  list  of  in- 

1009  formation  that  must  be  available  somewhere  in  the 
government’s  files,  and  I  would  like  to  examine  the 

people  who  claim  to  know  this  is  so  difficult  to  do,  to  find 
out  whether  or  not  it  is. 

1  Mr.  Winn:  Mr.  Kenney,  Assistant  Secretary  of  the 
Navy,  is  in  the  Court  room  this  morning.  I  will  be  glad  to 
procure  information  from  him  and  from  officials  of  the 
War  Department  to  substantiate  my  statement. 

The  Court:  Perhaps  you  might  put  this  off  until  after 
you  have  examined  Mr.  Kenney. 

You  speak  of  your  department  being  appalled  by  the  na¬ 
ture  of  the  request.  I  know  human  nature.  We  can  all  do 
the  job  better  than  the  other  fellow  but  I  am  appalled  at 
the  idea  that  these  departments  do  not  know  here  in  Wash¬ 
ington  how  many  requests  and  what  requests  were  made 
for  bids. 

That  is  paragraph  No.  1  of  the  subpoena  duces  tecum. 
I  understood  you  to  say  there  were  a  certain  number  in 
certain  classifications,  some  700,  yesterday.  It  seems  to 
me  that  there  would  naturally  be  some  place  this  informa¬ 
tion  could  be  obtained.  Before  I  issue  a  subpoena — I  am 
not  going  to  issue  a  subpoena  that  will  call  for  searching 
all  over  the  United  States  for  the  information  requested 
therein. 

Mr.  Winn:  May  it  please  the  Court,  I  said  yesterday 
there  were  742  contracts  let  in  the  fiscal  year  ended  June 
30,  1942  by  the  Navy  for  construction.  There  were  2,080 
contracts  let  by  the  Army  in  the  same  year.  We  do 

1010  not  have  this  broken  down  by  months. 

The  War  Department  has  no  list  which  shows 
whether  they  asked  for  bids  on  these  cases  or  not.  From 
July  1,  1941,  until  June  30,  1942,  the  primary  function  of 
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the  Wax  and  Navy  Departments  was  to  get  the  buildings 
built 

The  Court:  I  would  not  require  you  to  break  this  down 
into  eleven  instead  of  12  months.  I  would  require  the 
opposition  to  be  satisfied  with  12  months. 

Surely  some  general  deductions  could  be  drawn  from 
that 

Mr.  Winn:  I  think  we  had  better  wait  until  after  Mr. 
Kenney  is  on  the  stand. 

The  Court :  I  did  have  in  mind  the  enormity  or  the  lack 
of  enormity  of  this  before  I  would  issue  any  order. 

Mr.  Brill:  Whether  the  Court  requires  the  production 
of  all  of  the  documents  or  not  is  one  question. 

Whether  the  Court  requires  the  production  of  what  is 
readily  available,  is  another  question.  Now,  if  the  Court 
will  require  the  persons  to  be  present  in  response  to  the 
subpoena  to  answer  as  to  subjects  other  than  the  docu¬ 
ments  in  question,  is  another  matter. 

The  Court:  Mr.  Brill,  you  were  interrupted  last  night 
in  your  discussion  of  the  general  proposition,  which  I  un¬ 
derstand  to  be  this — and  it  is  interesting  in  connection  with 
the  posture  that  this  case  has  placed  before  me. 
1011  As  I  understand  it,  the  position  of  the  petitioner 
is  that  he  wishes  the  information  in  order  to  meet 
what  has  been  at  least  intimated — and  of  course,  that  is  an 
insufficient  term — in  the  evidence  of  the  respondent  that 
the  Act  was  constitutional  because,  among  other  things,  at 
least  the  peacetime  system  of  bargaining — competitive  bid¬ 
ding,  rather,  broke  down;  that  he  is  not  trying  to  show 
that  it  broke  down  altogether,  but  that  his  theory  is  that  it 
did  not  break  down  in  the  industry  which  this  petitioner 
case  is  concerned  with. 

Mr.  Brill :  That  is  right. 

The  Court:  You  are  obviously  making  a  point  also,  as 
you  spoke  about  someone  having  written  an  article  on  it, 
that  in  order  to  make  the  Act  unconstitutional  as  between 
contracting  parties  prior  to  its  enactment,  you  will  have  to 
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show  whether  it  is  constitutional  or  unconstitutional  as  to 
this  particular  party,  or  at  least  in  this  particular  industry. 

The  reason  I  state  that  is  that  looking  at  this  matter 
from  the  standpoint  of  just  an  ordinary  lawsuit,  when  a 
person  alleges  that  certain  things  are  true,  it  is  of  course 
the  right  of  the  opposite  part  yto  prove  they  are  not  true. 

Looking  at  this  matter  from  the  standpoint  of  an  ordi- 
the  right  of  the  opposite  party  to  prove  they  are  not  true, 
true,  it  is  of  course  the  right  of  the  opposite  party  to 

1012  prove  them  untrue. 

Insofar  as  there  has  been  proven  here  that  the 
system  of  bargaining,  of  competitive  bidding,  broke  down, 
by  and  large  of  course,  the  petitioner  would  have  a  right 
to  dispute  that. 

We  are  not  interested  in  that  here,  I  think.  We  are 
interested  in  whether  or  not  he  had  a  right  to  show  on  his 
theory  that  in  this  particular  industry  there  was  no  such 
factor  or  result  from  war  as  would  justify  retroactive  leg¬ 
islation. 

I  say  that  in  order  to  keep  this  within  proper  bounds. 

Is  it  your  idea  to  finish  your  presentation  on  your  rea¬ 
sons  why  this  subpoena  should,  or  should  not  be  issued  now, 
or  to  leave  the  rest  of  your  argument  in  that  regard  until 
after  you  have  examined  this  witness? 
i  Mr.  Brill:  I  think  it  should  be  left.  If  Your  Honor 
should  find  as  a  practical  matter  either  all  or  part  of  my 
requests  for  documents  or  statistical  material  is  ill-advised 
and  ought  not  to  be  honored,  then  whether  it  is  a  proper 
subject  matter  for  investigation  or  not  becomes  moot. 

If  Your  Honor  should  find  that  it  is  not  beyond  the  range 
of  a  fair  request,  then  the  question  still  remains  whether 
it  goes  to  a  material  issue. 

Since  we  are  going  into  that  question  first,  I  am  per¬ 
fectly  willing  to  defer  the  argument  of  the  legal  question 
until  the  factual  question  has  been  determined. 

Mr.  Winn:  May  I  suggest,  Your  Honor,  that  if 

1013  the  petitioner  is  determined  by  the  Court  not  to  be 
entitled  to  the  matter  contained  in  this  subpoena  as 
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a  matter  of  law,  that  will  render  unnecessary  the  other 
terms  which  are  at  best  a  practicality. 

The  Court:  Yes,  but  that  does  not  satisfy  me,  Mr.  Winn, 
because  even  if  I  should  decide  that  as  a  general  proposi¬ 
tion  he  had  a  right  to  this  subpoena,  and  if  I  concluded 
it  was  utterly  impractical,  I  would  preclude  it  to  him. 

Mr.  Winn:  Shall  we  proceed  to  call  Mr.  Kenney,  and 
whomever  we  call  from  the  War  Department  to  determine 
this  question? 

The  Court :  Proceed  as  you  were  proceeding  before  we 
came  to  this  question,  with  whatever  evidence  you  want  to 
put  on. 

Mr.  Winn :  Very  well,  Your  Honor. 

Whereupon,  W.  John  Kenney  a  witness  called  by  the  re¬ 
spondent,  having  been  first  duly  sworn,  testified  as  follows : 
Direct  Examination 
By  Mr.  Winn : 

Q.  What  is  your  name?  A.  William  John  Kenney. 

Q.  What  is  your  occupation?  A.  I  am  an  at- 
1014  tomey-at-law,  at  the  present  time  serving  as  assist¬ 
ant  to  the  Secretary  of  the  Navy. 

Q.  Are  you  the  same  W.  John  Kenney  who  testified  at 
a  hearing  before  the  Tax  Court  of  the  United  States  on 
April  8,  1946,  in  the  matter  of  Stein  Bros.  Manufacturing 
Company  vs.  the  Secretary  of  the  War?  A.  It  was  April 
8,  was  it  not? 

Q.  April  8,  yes.  A.  I  was. 

Q.  When  did  you  first  become  associated  with  the  Navy 
Department,  Mr.  Kenney?  A.  Jan.  6, 1941. 

Q.  Jan.  6, 1941?  A.  Yes,  I  came  to  the  Navy  Dept,  as 
special  assistant  to  Mr.  Forrestal,  the  then  Under-secretary 
of  the  Navy. 

Q.  With  relation  to  procurement,  what  were  your 
duties,  if  any?  A.  Well,  I  think  I  can  best  explain  that, 
Mr.  Winn,  by  giving  you  a  brief  history  of  my  experience 
in  the  Navy  Department. 

When  I  first  came  here  in  Jan.  1941, 1  was  assigned  the 
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task  of  working  in  the  tax  certification  unit,  which  was  set 
up  to  process  the  certificates  of  necessity  which  was  to  en¬ 
title  the  contractors  to  the  five-years  amortization  provided 
by  section  124  of  the  Internal  Revenue  Code. 

After  working  on  that  for  several  months,  I  was 

1015  assigned  to  work  as  counsel  for  the  Bureau  of  Ord¬ 
nance  where  I  assisted  on  the  drafting  and  negotia¬ 
tion  of  the  contracts  for  Ordnance  supplies,  operation  of 
Ordnance  plants  and  erection  of  ordnance  facilities. 

Later  in  that  year  I  became  Assistant  Chief  of  the  Pro¬ 
curement  Legal  Division  which  was  charged  with  all  legal 
matters  relating  to  procurement  in  the  Navy  Department. 
I  remained  as  assistant  chief  of  the  Procurement  Legal 
Division  until  June,  I  believe  it  was,  of  1944. 

i  At  that  time,  I  became  chairman  of  the  Price  Adjustment 
Board;  in  January  of  the  following  year  I  became  general 
counsel  for  the  Department  of  the  Navy  which  was  the 
successor  to  the  Procurement  Legal  Division,  and  I  re¬ 
mained  there  for  several  months,  and  then  became  the  vice 
chief  of  the  Office  of  Procurement  material  which  was  the 
over-all  office  in  the  Secretary’s  office  charged  with  the 
coordination  of  all  procurement  matters  in  the  Department. 

1 1  was  then  removed  from  that  position  and  became  the 
assistant  secretary  on  the  first  of  March  of  this  year. 

Q.  Are  you  familiar  with  the  peacetime  procurement 
methods  of  the  Navy  Department?  A.  I  am. 

Q.  Would  you  outline  for  the  Court  what  they  were? 
A.  Prior  to  the  enactment  of  the  speed-up  act  which 

1016  was  Public  671  of  the  76th  Congress,  I  believe,  which 
was  passed  in  June  of  1940,  with  minor  exceptions 

all  contracts  were  let  under  the  provisions  of  Section  3709 
of  the  revised  statutes.  That  is  a  provision  which  called 
for  formal  bids  and  awarding  of  contracts  under  certain 
circumstances  to  the  lowest  bidder. 

Mr.  Brill:  Until  when? 

!  The  Witness:  June  of  1940.  I  may  be  a  little  inac¬ 
curate  in  that.  I  am  relying  on  recollection. 
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Your  records  will  show  it  is  Public  671  which  gave  the 
Navy  authority  to  negotiation  certain  types  of  contracts. 
By  Mr.  Winn: 

Q.  Now,  will  you  outline  to  us  what  happened  at  the 
time  of  the  passage  of  the  so-called  speed-up  act,  and  what 
the  effect  was  on  naval  procurement  methods?  A.  The 
speed-up  act  gave  the  Navy  Department  the  right  to  nego¬ 
tiate  contracts  in  certain  fields  and  as  a  result  of  the  power 
that  was  granted  in  that  field,  the  most  of  the  contracts  in 
'  that  field  were  let  as  a  result  of  negotiation  rather  than 
calling  for  formal  bids  under  the  revised  statutes. 

Q.  When  you  say  “in  that  field,”  to  what  field  do  you 
refer?  A.  I  do  not  have  the  Act  here  and  I  would  hesi¬ 
tate  to  just  state  what  that  field  is  without  the  statute  in 
front  of  me. 

1017  Q.  You  do  not  know  the  U.  S.  C.  citation  of  that 
Act,  do  you?  A.  I  believe  I  can  find  it  for  you. 

Q.  You  are  now  referring  to  Title  50,  U.  S.  C.  A.?  A. 
Yes. 

Q.  All  right.  A.  The  name  of  the  book  that  has  just 
been  handed  to  me  is  “Emergency  Legislation,  U.  S.  C. 
Annotated.” 

I  find  at  Section  1152  of  this  title  50,  which  is  the  statute 
to  which  I  had  reference  and  apparently  is  an  act  of  June 
28,  1940;  it  provides  that  “whenever  deemed  by  the  presi¬ 
dent  of  the  United  States  to  be  in  the  best  interest  of  the 
national  defense,  during  the  national  emergency  declared 
by  the  President  on  Sept.  8, 1939,  to  exist,  the  Secretary  of 
the  Navy  is  hereby  authorized  to  negotiate  contracts  for 
the  acquisition,  construction,  repair  or  alteration  of  com¬ 
plete  Naval  vessels  or  aircraft,  or  any  portion  thereof, 
including  plans,  spare  parts,  and  equipment  therefor,  that 
have  been,  or  may  be  authorized  and  also  for  machine  tools 
and  other  similar  equipment,  with  or  without  advertising 
or  competitive  bidding  upon  determination  that  the  price 
is  fair  and  reasonable.” 

Q.  Did  the  Navy  ask  for  that  legislation,  Mr.  Kenney? 
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Mr.  Brill:  I  object,  as  immaterial. 

The  Court :  Overruled. 

The  Witness:  I  could  not  answer  that  question, 

1018  Mr.  Winn,  because  I  was  not  here  in  1940. 

By  Mr.  Winn: 

Q.  You  do  not  know  whether  the  Navy  asked  for  it? 
A.  No. 

Q.  Can  you  tell  us  anything  about  the  functioning  of 
the  Navy  Department  under  that? 

Mr.  Brill:  We  have  not  completed  the  inquiry.  All 
that  does  is  give  permission  to  issue  the  order.  The  wit¬ 
ness  has  not  yet  found  the  order.  That  statute  does  not 
authorize  the  Navy  to  do  anything.  It  is  authorizing  the 
President  to  determine — 

The  Witness:  I  thought  you  asked  for  the  statute.  If 
you  want  me  to  go  further,  I  will  do  so,  but  I  was  finding 
the  statute  for  which  you  asked  me. 

Mr.  Brill:  I  understood  you  to  say  that  the  statute 
authorized  the  Navy  to  do  it.  The  statute  does  not  author¬ 
ize  the  Navy  to  do  that. 

i  The  Witness :  We  proceeded  pursuant  to  that  statute. 
The  time  had  been  determined  and  we  proceeded  pursuant 
to  this  Act. 

Mr.  Brill:  Can  you  find  the  President’s  directive? 
i  The  Witness :  I  do  not  have  that,  no. 

By  Mr.  Winn: 

Q.  Do  you  know  the  date  of  the  President’s  directive? 
A.  I  do  not. 

1019  Q.  Was  it  prior  to  June  28, 1940? 

Mr.  Brill :  The  witness  says  he  does  not  know. 
The  Court:  He  might  know  within  limits. 

The  Witness:  The  statute  was  not  enacted  until  June 
28, 1940,  so  I  assume  the  action  would  be  subsequent  to  that 
date. 

By  Mr.  Winn: 

Q.  The  emergency  was  declared  by  the  President  on — 
A.  The  emergency  was  declared  on  Sept.  30,  1939. 
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Q.  Was  there  a  subsequent  authority  and  directive  is¬ 
sued  by  the  Chief  Executive?  A.  My  recollection  is  there 
was. 

Q.  And  pursuant  to  the  statute  and  the  directive  there¬ 
under,  the  Navy  Department  operated  in  the  procurement 
of  battleships,  aircraft  and  machine  tools,  is  that  correct? 
A.  And  also  with  respect  to  the  entering  into  of  facilities 
contracts. 

Q.  The  answer  to  my  question  was  yes,  however,  with 
that  addition,  is  that  true?  A.  Yes. 

Q.  Did  the  Navy  Department  find  this  procedure  help¬ 
ful,  Mr.  Kenney?  A.  Yes. 

Q.  In  what  way?  A.  In  the  early  part  of  1941 
1020  the  Lend-Lease  Act  had  been  enacted.  We  had 
started  on  our  program  for  the  building-up  of  the 
Navy.  We  had  found  that  a  lot  of  the  equipment  and  ma¬ 
terials  that  we  were  using  were  antiquated.  Experiences 
of  the  war  in  Europe  had  illustrated  too  well  that  we 
needed  to  modernize  our  Navy  establishments.  This  re¬ 
sulted  in  a  number  of  contracts  being  entered  into  for  a 
great  many  naval  supplies,  and  I  include  there  in  the  word 
‘ 4 naval  supplies”  battleships,  cruisers,  destroyers,  and 
things  of  that  character. 

It  also  necessitated  the  furnishing  of  facilities  to  manu¬ 
facture  these  things  because  in  many  instances  the  product 
that  was  being  manufactured  was  entirely  different  from 
that  which  had  either  been  manufactured  in  that  plant  be¬ 
fore  in  the  way  of  military  lines,  or  may  have  been  some¬ 
thing  entirely  different. 

Many  facility  contracts  were  entered  into  in  1941  to  pro¬ 
vide  the  plants  to  furnish  us  with  the  necessary  imple¬ 
ments  of  war.  The  character  of  these  facilities  went  all 
down  the  whole  gamut — I  mean,  they  included  knocking  out 
partitions,  extending  buildings,  erecting  entire  plants, 
whole  shipyards,  whole  buildings. 

Q.  Did  speed  play  any  important  fact  in  any  Navy  pro¬ 
gram  in  1941?  A.  Speed,  Mr.  Winn,  was  very  much  of 


788 


the  essence  of  1941  because  the  war  from  our  part 

1021  of  view  was  proceeding  very  badly,  and  those  of  ns 
who  were  acquainted  with  the  actual  condition  of 

our  naval  forces  realized  how  badly  prepared  we  were. 

Q.  Did  the  statute — so-called  speed-up  Act — to  which 
you  have  just  referred — and  the  directive  issued  thereun¬ 
der  have  any  effect  upon  the  speed  in  production?  A. 
Yes,  because  your  procedure  under  the  old  form  of  bidding 
is  a  slow  and  cumbersome  procedure.  It  is  in  my  opinion 
not  a  very  businesslike  procedure.  You  see,  we  have  a 
lot  of  instances  where  we  did  not  know  what  we  were  going 
to  build.  We  did  not  have  the  plants  and  we  wanted  to 
remodel  a  plant  to  manufacture,  say,  the  Oerlikon  gun. 

It  was  not  until  sometime  in  1941  that  we  got  the  plan 
for  the  Oerlikon  gun. 

Those  plans  were  expressed  in  meters,  and  we  had  to 
translate  them  into  our  metric  system. 

Of  course,  until  you  know  what  those  plans  were,  it  was 
extremely  difficult  to  set  up  your  production  line. 

Q.  Was  that  same  situation  true  in  other  naval  prod¬ 
ucts,  Mr.  Kenney?  A.  Oh,  I  would  say  that  that  was 
true  in  practically  everything  we  were  procuring.  You 
see,  your  problem  of  procurement  involved  at  that  time, 
not  only  the  contract  for  the  supplies  themselves,  but  get¬ 
ting  the  facilities  with  which  to  manufacture. 

1022  Q.  Can  you  tell  us  anything  about  the  increase 
in  the  commitments  in  the  Navy  Department  between 

the  time  you  first  went  there  and  susequently,  Mr.  Kenney? 
A.  Yes,  I  can. 

Q.  Do  so.  A.  I  can  give  you  the — 

The  Court:  What  do  you  mean  by  “commitments”? 
i  Mr.  Winn:  I  mean  contracts  by  the  Navy  Department 
to  buy  facilities,  armaments,  ships,  air  planes  and  all  naval 
supplies. 

Mr.  Brill :  I  would  like  to  have  the  witness  indicate  what 
he  is  refreshing  his  recollection  with. 

1  The  Witness :  From  the  affidavit  of  Mr.  H.  Struve  Hen- 


789 


sal,  which  was  filed  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Central  Di¬ 
vision,  in  the  matter  of  Magnesium  Products,  Incorporated, 
vs.  North  American  Aviation,  Inc.  I  worked  with  Mr. 
Hensal  in  the  preparation  of  this  affidavit.  Mr.  Hensal 
was  my  predecessor  both  in  the  office  of  the  general  coun¬ 
sel,  and  in  the  office  of  Assistant  Secretary  of  the  Navy. 

Mr.  Brill :  I  submit  to  the  Court  that  is  not  a  sufficient 
foundation  for  the  use  of  the  document. 

The  Court :  Objection  overruled. 

Mr.  Kenney,  I  suggest,  as  far  as  you  can  do  so,  you  speak 
a  little  slower.  I  think  perhaps  the  reporter  is  hav-* 
1023  ing  some  difficulty  with  your  testimony. 

The  Witness :  I  am  sorry. 

Mr.  Brill :  May  I  examine  the  witness  as  to  the  founda¬ 
tion  for  the  use  of  the  document,  Your  Honor? 

The  Court:  You  may. 

Mr.  Brill:  When  you  said  you  worked  with  the  man 
who  made  that  affidavit,  will  you  tell  us  what  you  did  in 
the  way  of  working  with  him? 

The  Witness :  I  went  to  the  various  sources  in  the  Navy 
Department  where  you  could  get  the  information  which 
was  incorporated  in  here,  obtained  that  information  from 
the  official  records  of  the  Department. 

There  were  several  of  us  who  worked  on  the  collection 
of  that  information  for  this  affidavit;  as  you  are  probably 
aware,  the  Navy  Department  is  a  large  institution  and  it 
takes  quite  a  while  to  collect  the  information  from  the 
various  sources  from  which  it  can  be  found. 

Mr.  Brill:  To  what  extent  did  you  personally  check  the 
sources  of  information? 

The  Witness:  If  you  mean  by  that,  did  I  go  back  and 
examine  the  individual  contracts  which  went  into  make  up 
the  official  records,  the  answer  is  no. 

Mr.  Brill:  Well,  what  did  you  examine  yourself? 

The  Witness :  I  examined  the  official  records  which  are 
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kept  in  the  Navy  Department,  showing  the  amount 

1024  of  contracts  that  have  been  let,  and  the  amount  of 
appropriations  we  had. 

Mr.  Brill :  You  mean,  there  was  an  official  record  show¬ 
ing  the  volume  of  contracts  let  in  dollars,  showing  the  dol¬ 
lar  volume  of  contracts  let  at  a  particular  time? 

The  Witness:  That  record  is  generally  kept  on  the 
basis  of  fiscal  years.  Now,  of  course,  at  any  one  time  dur¬ 
ing  the  course  of  the  year,  you  can  go  to  those  records  and* 
find  out  how  much  money  has  been  appropriated  to  a  cer¬ 
tain  bureau,  and  how  much  of  that  appropriation  has  been 
obligated. 

Mr.  Brill:  Did  you  do  that  yourself? 

The  Witness:  Yes. 

i  Mr.  Brill :  And  what  you  are  about  to  read  from  the 
affidavit  is  the  statement  in  the  affidavit  of  the  personal 
check  you  made? 

The  Witness :  Yes. 

Mr.  Brill:  There  is  no  objection  to  it,  Your  Honor. 

The  Court :  Proceed  to  answer  the  question. 

Do  you  have  the  question  in  mind? 

The  Witness:  Yes,  sir.  For  the  fiscal  year,  1940,  the 
commitments  of  the  Navy  Department  were  a  billion  and 
one. 

For  the  fiscal  year  1941  the  commitments  from  July  1  to 
12-31-40  ran  8  billion  5. 

From  January  1  to  June  30,  1940-1941,  the  corn- 

1025  mitments  were  four  billion  2. 

The  Court:  You  mean  200,000? 

The  Witness :  4,200,000,000. 

The  Court :  Proceed. 

The  Witness:  For  the  year  1942,  for  the  second  half 
of  the  first  fiscal  year  were  17  billion  2. 

The  first  half  was  6  billion  and  the  second  half  was  17 
billion  2. 

By  Mr.  Winn: 

i  Q.  Will  you  outline  to  us  the  difficulties  of  the  Navy  De- 
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partment  in  connection  with  procurement  so  far  as  man¬ 
power  was  concerned,  Mr.  Kenney?  A.  We  began  to  feel 
the  effect  of  the  draft  in  1941.  It  was  taking  men  out  of 
industry  and  placing  them  in  the  armed  forces.  This  situ¬ 
ation  became  particular  accentuated  when  you  considered 
the  great  increased  tempo  of  the  industrial  activity  of  the 
country. 

Q.  Were  there  any  problems  involved  in  navy  procure¬ 
ment  growing  out  of  material  difficulties,  raw  material 
difficulties,  parts  difficulties?  A.  All  those  things  started 
to  hit  us,  you  might  say,  at  once. 

We  started  placing  our  contracts  and  building  our  facili¬ 
ties.  We  built  our  facilities  to  take  care  of  the  material 
problems. 

1026  There  was  an  expansion  of  the  aluminum  plants, 
the  expansion  of  the  field  plants,  and  expansion  of 
practically  every  plant  that  was  dealing  with  the  proces¬ 
sing  of  raw  materials.  Those  were  all  constructed  because 
it  was  our  feeling  at  that  time  that  there  were  not  adequate 
facilities  to  produce  and  furnish  the  material  needed. 

Q.  Having  these  things  in  mind,  Mr.  Kenney,  was  war¬ 
time  procurement  different  from  peacetime  procurement? 
A.  In  my  opinion,  they  bore  no  similarity  to  each  other. 

Q.  Will  you  outline  to  the  Court  some  of  the  outstand¬ 
ing  differences  and  the  causes  for  those  differences?  A. 
Well,  the  principal  difference  was  the  fact  that  in  peace¬ 
time  you  are  generally  dealing  with  an  abundant  market. 
You  merely  have  to  ask  for  bids  and  you  have  great  num¬ 
bers  of  contractors  who  come  in  and  are  willing  to  furnish 
the  necessary  supplies. 

With  the  increased  industrial  activity  there  was  more 
work  really  than  there  were  people  to  perform  it,  plus  the 
fact  that  a  lot  of  types  of  civilian  manufactures  for  civilian 
use  were  stopped  and  then  contractors  had  to  try  to  find 
some  other  type  of  work.  In  many  cases  this  was  resulting 
in  their  manufacturing  the  product  they  had  never  manu¬ 
factured  before. 
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As  I  recall,  we  used  a  musical  concern  in  Indiana  who 
manufactured  certain  radar  sights. 

1027  Q.  What  effect  did  that  new  type  of  procure¬ 
ment — strike  that. 

Did  the  conditions  which  gave  rise  to  this  new  type  of 
procurement  have  any  effect  upon  the  computation  of 
costs?  A.  We  were  having  a  great  deal  of  difficulty  with 
the  manufacturers  in  agreeing  upon  a  fixed  price  for  their 
product. 

As  I  have  cited  before,  in  many  instances,  the  manufac¬ 
turer  had  never  manufactured  this  particular  product  be¬ 
fore  and  he  did  not,  therefore,  know  what  it  was  going  to 
cost. 

I  can  remember  one  experience  we  had  with  the  General 
Motors  Corporation  on  the  manufacture  of  the  Bofors  Gun 
mount. 

They  refused  to  take  a  contract  of  $8,000  per  gun  mount 
because  they  said  they  could  not  manufacture  it  at  that 
price.  They  ended  up  by  subsequently  entering  into  a 
fixed-price  contract  at  something  under  six  thousand  dol¬ 
lars,  or  five  thousand  dollars. 

The  tremendous  volume  of  work  that  had  been  thrown 
into  American  industry  played  hob  with  cost. 

Q.  Did  you  have  any  similar  difficulties  with  manufac¬ 
turers  who  were  building  things  with  which  they  were  fa¬ 
miliar  as  a  result  of  peacetime  operations?  A.  Asa  mat¬ 
ter  of  fact,  we  discovered  that  the  greatest  profits  were 
frequently  found  in  the  field  of  what  we  call 

1028  Standard  Commercial  articles. 

The  reason  this  occurred  was  because  they  were 
manufacturing  the  same  thing  they  had  manufactured  be¬ 
fore,  but  instead  of  manufacturing  a  million,  they  were 
probably  manufacturing  ten  million,  and  that  had  cut  their 
costs  down  sometimes  as  much  as  to  a  quarter  or  a  third 
of  what  their  cost  had  been  before. 

Q.  Directing  your  attention  for  a  moment  to  this  nego¬ 
tiated  contract  procedure  which  was  followed,  did  that  in- 
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elude  the  solicitation  of  bids,  Mr.  Kenney?  A.  We  al¬ 
ways  tried  to  get  as  many  bids  as  we  possibly  could.  Many 
times  this  was  not  possible  because  contractors  were  not 
anxious  to  take  work.  They  had  all  they  could  do  and  we 
frequently  had  to  practically  hit  them  over  the  head  to  get 
them  to  take  contracts.  This  was  particularly  true  in  1941 
when  contractors  were  still  entitled  to  manufacture  goods 
for  civilian  use. 

There  was  a  great  demand  for  these  civilian  goods  and 
many  contractors  were  extremely  reluctant  to  go  into  war 
work  when  they  had  this  extremely  lucrative  civilian  work 
which  they  could  handle. 

Q.  Your  answer  to  the  question  then,  is  that  you  did 
seek  bids  in  all  cases  where  possible?  A.  We  did. 

Q.  Even  though  you  subsequently  negotiated  a 
1029  contract  or  contracts  pursuant  to  those  bids?  A. 

Yes. 

Q.  Did  there  come  a  time,  Mr.  Kenney,  when  the  Navy 
Department  made  certain  recommendations  to  Congress 
for  the  purpose  of  attempting  to  control  excessive  profits 
that  were  being  earned  or  that  might  be  earned  as  a  result 
of  war  production?  A.  Yes. 

Q.  Do  you  recall  approximately  when  that  was?  A. 
To  the  best  of  my  recollection,  that  recommendation  was 
made  to  Congress  during  the  early  part  of  1942. 

Q.  Can  you  tell  us  why  the  Navy  Department  made 
those  recommendations?  A.  At  that  time  we  had  begun 
to  see  a  number  of  cases  where  it  appeared  that  the  con¬ 
tractors  either  had  or  were  about  to  earn  profits  which  we 
felt  were  exorbitant.  The  House  Naval  Affairs  Committee 
had  conducted  an  investigation  during  the  latter  part  of 
1941  and  I  believe  early  1942. 

In  that  were  cited  a  number  of  cases  of  what  appeared 
to  be  excessive  profits  under  Navy  contracts  and  those 
cases  were  called  to  our  attention.  And  various  measures 
were  introduced  in  Congress  when  it  convened  in  early 
1942. 
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Q.  Did  the  Navy  Dept,  make  a  study  of  some  of  the 
profits  that  had  been  earned  under  navy  contracts  in  con¬ 
nection  with  this  report  and  recommend  to  Con- 

1030  gress?  A.  We  did. 

Q.  Did  you  study —  A.  If  I  may,  I  would  like 
to  correct  something  there. 

Q.  All  right.  A.  I  believe  the  Secretary,  Secretary 
Knox  testified  that  in  1941  with  respect  to  profit  legislation. 

Q.  Do  you  recall  what  his  position  was  at  that  time? 
A.  At  that  time  there  was  being  proposed  a  flat  across- 
the-board  limitation  of  six  or  eight  per  cent.  I  do  not  re¬ 
call  the  particular  figure. 

He  was  testifying  in  opposition  to  that  because  he  did 
not  feel  that  a  flat  profit  limitation  provision  was  the 
proper  way  of  controlling  excessive  profits. 

Q.  Did  he  recommend  that  excess  profits  be  controlled? 
A.  We  all  recognized  the  fact  that  something  had  to  be 
done  with  respect  to  the  problem  of  excessive  profits. 

Q.  You  testified  your  studies  showed  that  there  had 
been  excessive  profits  earned,  is  that  true?  A.  That  is 
correct. 

Q.  Did  your  studies  show  whether  or  not  those  exces¬ 
sive  profits  were  confined  to  cases  where  there  had  not 
been  so-called  competitive  bidding? 

Mr.  Brill:  There  has  been  no  showing  that  he  ever 
made  such  an  analysis  or  that  he  had  any  personal  part  in 
it  so  far.  I  object  to  it  as  no  foundation. 

1031  Mr.  Winn :  I  withdraw  the  question. 

By  Mr.  Winn: 

i  Q.  At  the  time  this  study  was  made,  did  you  have  any 
personal  part  in  it?  A.  Yes. 

Q.  What?  A.  There  was  the  case  of  several  corpora¬ 
tions  which  had  been  brought  to  our  attention  and  I  par¬ 
ticipated  in  the  study  of  the  profits  they  had  made  and 
participated  in  the  discussion  with  the  company  in  an  at¬ 
tempt  to  arrive  at  various  voluntary  agreements  restrict¬ 
ing  profits.  We  had  also  studied  at  that  time  the  effect  of 
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our  experience  under  671,  which  is  the  statute  to  which  I 
previously  referred,  and  profits  under  the  negotiated  con¬ 
tracts. 

Q.  In  addition  to  your  personal  check,  did  you  have 
available  to  you  the  results  of  checks  made  by  members  of 
your  staff?  A.  I  did. 

Q.  Did  you  read  those  reports?  A.  I  did. 

Q.  Did  you  personally,  and  those  under  you,  as  part  of 
their  official  duties,  make  any  study  of  excessive  profits 
earned  after  so-called  competitive  bidding  on  the  one  hand, 
and  after  negotiated  contracts  without  competitive 

1032  bidding,  on  the  other  hand?  A.  I  did. 

Q.  Can  you  tell  us  whether,  as  a  result  of  your 
study,  you  found  that  excessive  profits  were  confined  to 
either  group? 

Mr.  Brill :  Just  a  moment.  I  object  to  that  as  not  suffi¬ 
cient  foundation  made  and  I  would  like  to  examine  as  to 
foundation. 

The  Court:  Read  that  question  to  me. 

(Question  read.) 

The  Court :  I  will  let  you  examine. 

By  Mr.  Brill: 

Q.  When  did  you  examine  these  reports  on  which  you 
are  about  to  give  an  opinion?  A.  I  would  say,  Mr.  Brill, 
we  started — I  started  to  get  into  the  problem — 

Mr.  Brill:  I  just  want  to  know  when  you  examined  the 
reports. 

You  referred  to  examining  certain  reports.  When  did 
you  start  to  examine  them? 

The  Witness :  1941. 

Mr.  Brill:  When,  in  1941? 

The  Witness:  That  was  what  I  was  trying  to  get  at 
before.  It  was  about  the  time  that  Secretary  Knox  was 
called  to  testify  before  the  House  Naval  Affairs  Committee 
concerning  the  flat  limitation  statute  to  which  I 

1033  refer,  and  I  worked  on  the  preparation  of  the  state¬ 
ment  and  at  that  time  started  studying  the  problem. 
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1  Mr.  Brill:  And  what  was  your  position  with  the  Navy 
at  that  timet 

The  Witness:  My  position  at  that  time — I  was  either 
special  assistant  to  the  Undersecretary,  or  assistant  chief 
of  the  Procurement  Legal  Division.  I  do  not  recall  which 
one. 

Mr.  Brill:  Was  that  the  time  yon  were  working  on  the 
amortization  problems  nnder  the  Code? 

The  Witness :  No,  subsequent  to  that. 

Mr.  Brill:  These  reports  you  examined  were  they  made 
by  someone  as  a  part  of  your  staff? 

The  Witness:  Yes,  some  of  them  were  made  by  mem¬ 
bers  of  my  staff,  and  some  of  them  as  a  result  of  inquiries 
of  my  own,  in  discussing  the  matter  with  various  procure¬ 
ment  officers. 

Mr.  Brill:  Are  those  reports  in  existence? 

The  Witness:  I  would  not  know  whether  they  are  or 
not  because  most  of  them  were  in  the  form  of  memoran¬ 
dums  that  were  sent  up. 

Mr.  Brill:  Sent  up  where? 

The  Witness :  Sent  up  to  my  office. 

Mr.  Brill:  You  do  not  know  whether  you  still  have 
them? 

The  Witness :  I  do  not  know  whether  I  still  have 
1034  them.  I  made  an  attempt  recently  to  locate  them. 

Mr.  Brill :  When  was  the  last  time  you  looked  at 

them? 

The  Witness :  Not  for  several  years. 

Mr.  Brill :  Was  your  attention  ever  called  to  the  ques¬ 
tion  of  distinguishing  between  excessive  profits  in  the  field 
of  competitive  bidding  and  excessive  profits  in  the  field  of 
non-competitive  contracts? 

The  Witness:  If  I  may,  sir,  I  do  not  like  your  use  of 
the  expression  “non-competitive”. 

Mr.  Brill:  Say,  contracts  other  than  those  based  on 
competitive  bidding. 
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The  Witness:  Other  than  those  based  on  formal  bid¬ 
ding;  yes,  we  were  cognizant  of  that  fact  for  this  reason: 
The  Congress  was  loathe  to  give  ns  the  power  to  negotiate 
under  671  so  we  watched  our  experience  of  contracts  that 
were  negotiated  under  that  statute  and  those  contracts 
that  were  let  outside  of  the  statute  under  the  old  antiquated 
method.  We  wanted  to  see  what  our  experience  was. 

There  were  certain  people  on  the  Hill  who  were  of  the 
opinion  that  if  the  Army  and  Navy  were  given  power  to  ne¬ 
gotiate  contracts,  prices  would  get  out  of  line. 

Mr.  Brill :  Your  comparison  was  as  to  prices  under  the 
two  systems,  or  profits  under  the  two  systems! 

The  Witness :  Both. 

1035  Mr.  Brill:  Did  you  have  access  to  costs  on  jobs 
let  under  competitive  bidding,  cost  to  the  contrac¬ 
tors! 

The  Witness :  Yes,  we  could  get  that  information. 

Mr.  Brill:  Did  you  get  it! 

The  Witness :  Yes,  we  got  that  information. 

Mr.  Brill :  From  all  the  persons  who — who  had  bid  on 
jobs  and  were  awarded  them  on  a  competitive  basis! 

The  Witness :  Not  from  all,  no. 

Mr.  Brill:  Do  you  know  how  many!  Or  what  per¬ 
centage  of  them  gave  you  their  costs! 

The  Witness:  I  couldn’t  give  you  it — I  could  not  ex¬ 
press  that  in  terms  of  percentage. 

Mr.  Brill :  Do  you  know  approximately  how  many!  Do 
you  know  how  many  actual  contractors  gave  their  costs 
when  they  had  taken  the  jobs  under  competitive  bids! 

The  Witness :  I  would  not  want  to  say  just  how  many. 

Mr.  Brill:  All  right.  Unless  you  had  those  costs  in 
reliable  fashion,  you  could  not  answer  this  question,  could 
you! 

The  Witness :  I  could  answer  the  question,  in  so  far  as 
we  are  talking  about  prices. 

Mr.  Brill :  I  am  not  talking  about  prices.  I  am  talking 
about  profits. 
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I  know  you  investigated  as  to  prices.  I  want  you  to  bear 
in  mind  the  distinction  I  am  making. 

1036  The  Witness :  I  appreciate  that. 

Mr.  Brill :  I  am  sure  you  do. 

Now,  with  that  question  before  you,  do  you  think  you  can 
now  say  that  even  upon  the  basis  of  reports  made  which 
you  examine,  you  had  data  upon  which  you  can  present  an 
opinion  upon  the  question  you  were  asked? 

The  Witness :  I  would  say  yes,  and  I  will  tell  you  why  I 
say  it. 

Because  in  1941  and  1942  we  examined  the  thing  explic¬ 
itly  with  respect  to  problems  of  prices.  The  question  as  to 
profits  was  examined  in  those  cases  in  which  we  could  get 
those  costs.  How  many  those  are,  I  do  not  know.  Then 
when  the  Renegotiation  Act  came  into  being,  we  had  the 
right  to  examine  and  determine  what  those  profits  were, 
and  we  found  out  from  that  examination  what  the  profits 
had  been. 

Now,  it  may  have  been  that  that  merely  indicated  to  me 
the  feeling  that  I  had  at  an  earlier  date  from  the  cases  I 
had  examined  and  from  my  experience  with  prices. 

Mr.  Brill:  Now,  I  think  we  are  getting  somewhere. 
What  you  found  out  after  the  law  was  passed  as  a  result  of 
renegotiation,  you  believe  substantiated  the  feeling  you 
had  before? 

The  Witness :  A  feeling  which  was  based  upon  an  actual 
examination  of  perhaps  not  all,  but  of  many — 

Mr.  Brill:  Now,  let’s  see.  As  a  lawyer  you 

1037  realize,  of  course,  that  you  have  to  have  a  fair  sam¬ 
ple  of  profit  in  contract  cases  based  upon  competi¬ 
tive  bidding,  to  be  able  to  arrive  at  an  opinion,  is  not  that 
right? 

The  Witness :  And  we  endeavored  to  get  that  sample. 

Mr.  Brill :  Do  you  know  you  had  a  fair  sample? 

Do  you  know  that,  at  that  time? 

The  Witness:  I  was  satisfied  with  the  cases  I  had  ob¬ 
served. 
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Mr.  Brill:  Just  answer  my  question,  Mr.  Kenney. 
Whether  you  are  satisfied  or  not. 

The  Witness :  In  my  opinion,  it  was  a  fair  sample,  yes. 

Mr.  Brill:  What  percentage  did  you  require  to  have  a 
fair  percentage  in  your  opinion? 

The  Witness:  I  would  say  a  very  small  percentage 
would  be  all  you  needed. 

Mr.  Brill:  If  there  were  100  contracts  let  on  competi¬ 
tive  bidding,  would  knowledge  of  the  profits  of  two  out  of 
the  100  be  enough  in  your  opinion? 

The  Witness :  Four  or  five  might. 

Mr.  Brill :  Did  you  have  four  or  five? 

The  Witness :  Oh,  yes. 

Mr.  Brill:  Do  you  know  who  they  were? 

The  Witness :  I  do  not  recall  the  names  of  them. 
1038  Mr.  Brill :  Do  you  know  the  size  of  them? 

The  Witness :  Yes,  they  involved  some  quite  sub¬ 
stantial  contractors. 

Mr.  Brill :  Did  they  actually  permit  you  to  examine  the 
records  as  to  cost? 

The  Witness:  We  had  a  statute,  you  know,  in  1940 
which  permitted  us  to  examine  costs. 

Mr.  Brill :  Did  you  examine  them? 

The  Witness:  Oh,  yes.  We  had  the  right  to  examine 
costs  under  a  statute.  It  is  one  of  the  provisions  of  the 
statute  to  which  I  have  referred  to  before. 

Mr.  Brill:  Did  the  man  who  made  the  reports  to  you 
actually  go  in  and  examine  the  costs  out  of  four  or  five  out 
of  each  hundred  of  those  contracts? 

The  Witness:  We  had  cost  inspectors,  Mr.  Brill,  in 
hundreds  of  plants  throughout  the  country,  so  it  was  not 
extremely  difficult  for  us  to  get  costs. 

Mr.  Brill:  Now,  you  are  talking  about  costs  of  manu¬ 
facturing  munitions  and  battleships  and  airplanes. 

The  Witness :  I  am  talking  about  construction  contracts 
as  well 
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Mr.  Brill:  Did  you  examine  the  cost  as  to  the  erection  of 
any  buildings? 

The  Witness:  Yes. 

Mr.  Brill:  Do  you  know  which  ones? 

1039  The  Witness :  Oh,  we  had — 

Mr.  Brill:  I  mean  in  1941,  before  1942,  March, 

1942? 

The  Witness :  That  is  the  date  to  which  I  am  referring, 
because  it  was  in  1941  that  I  was  working  down  in  the 
Bureau  of  Ordnance  on  the  Negotiating  and  Drafting  of  the 
many  facilities  contracts  that  were  entered  into  by  that 
Bureau. 

i  All  of  those  facilities  contracts  involved  construction 
problems,  involved  the  costs  of  construction.  In  several 
instances  the  Secretary  was  disturbed  about  the  costs  and 
asked  for  an  outside  investigation  to  be  made  of  costs. 

That  happened  to  be  the  question  of  the  costs  of  the  con¬ 
struction  of  the  Ordnance  plant  at  Louisville  and  Canton. 

Mr.  Brill:  Wasn’t  your  real  problem  one  of  comparing- 
the  cost  to  the  government  of  the  procurement  of  certain 
products  and  facilities  under  the  two  situations  of  procur¬ 
ing  such  materials  or  facilities,  one  by  negotiated  agree¬ 
ments  and  the  other  by  competitive  bidding? 

The  Witness :  That  was  certainly  one  of  our  problems, 
because  we  were  primarily  interested  in  getting  materials 
and  facilities  at  as  low  a  cost  as  possible  to  the  government. 

Mr.  Brill :  Can  you  give  us  any  more  light  upon  the  per¬ 
centage  of  a  total  number  of  contracts  which  were  let  on  a 
competitive  basis  concerning  which  your  report  in- 

1040  dicated  that  the  Navy  had  actual  information  as  to 
the  profits  on  those  jobs? 

The  Witness:  I  would  not  want  to  venture  a  guess  on 
that  because  it  would  be  just  a  wild  guess  on  that,  it  would 
be  just  a  wild  guess.  It  was  a  day-to-day  proposition. 

We  were  living  this  problem  15,  18  hours  a  day,  Mr. 
BrilL 

Mr.  Brill:  I  see. 
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The  Witness:  And  I  did  not  keep  a  note  and  mark 
down  how  many. 

Mr.  Brill:  Well,  yon  got  yonr  information  from  the 
reports,  did  yon  not? 

The  Witness :  I  said  I  had  reports  and  I  said  I  had  also 
certain  familiarity  from  my  own  investigations  and  in¬ 
formation. 

The  Conrt :  Wonld  yon  restate  yonr  question,  Mr.  Winn, 
rather  than  have  the  reporter  go  back  and  read  it?  I 
want  to  hear  this  question  restated. 

By  Mr.  Winn : 

Q.  Mr.  Kenney,  as  a  result  of  these  studies  to  which 
you  have  testified,  are  you  able  to  say  that  you  checked 
these  figures  that  came  to  your  attention  for  the  purpose 
of  determining  whether  excessive  profits  were  confined  to 
those  cases  where  there  was  formal  bidding,  or  to  those 
cases  where  there  were  negotiated  contracts  without 
1041  formal  bidding,  or  whether  the  excessive  profits  ob¬ 
tained  in  both  types  of  cases? 

The  Court:  I  think  the  witness  is  qualified  to  answer 
the  question. 

Answer  the  question 

The  Witness:  It  was  not  confined  to  any  particular 
field. 

By  Mr.  Winn : 

Q.  I  think  the  answer  calls  for  a  yes  or  no  answer. 
Can  you  tell?  A.  Yes. 

•  Q.  Were  these  excess  profits  confined  to  cases  of  nego¬ 
tiated  contracts  without  what  you  refer  to  as  formal  bid¬ 
ding  and  what  Mr.  Brill  has  referred  to  as  competitive 
bidding? 

The  Witness:  I  did  not  quite  get  that  question.  Will 
you  read  that  for  me,  please? 

(The  question  was  read.) 

The  Witness :  No. 

By  Mr.  Winn : 

Q.  You  found  excessive  profits  in  cases  where  there  had 


802 


been  formal  bidding  or  competitive  bidding,  is  that  true? 
A.  Yes,  in  many  instances. 

Q.  Based  upon  yonr  experience  in  procurement  in  the 
War  Department,  Mr.  Kenney — the  Navy  Department,  Mr. 
Kenney,  do  you  have  an  opinion  as  to  why  excessive 

1042  profits  could  be  and  would  be  earned  in  those  cases 
where  formal  bidding  or  so-called  competitive  bid¬ 
ding  had  occurred?  A.  What  was  the  first  part  of  that 
question? 

i  Mr.  Winn:  Would  you  read  the  queetion,  please? 
(Question  read.) 

By  Mr.  Winn: 

Q.  I  think  that  calls  for  a  yes  or  no  answer.  A.  Yes. 
Q.  What  is  that  opinion?  A.  In  my  opinion  there  are 
a  number  of  reasons  why  specific  profits  would  appear  in 
formal  bid  contracts.  All  of  these  elements  might  not  be 
present  in  every  case.  There  is  the  first  situation,  the  more 
obvious  one,  where  there  may  be  only  one  or  two  con¬ 
tractors  who  are  interested  in  bidding  and  therefore  have 
the  field  pretty  much  to  themselves  and  can  bid  or  ask 
for  almost  any  price  they  want  to. 

1  There  is  the  second  case,  say  in  Standard  commercial 
articles,  which  had  been  generally  priced  at  a  certain  figure. 
They  bid  on  the  basis  of  what  these  prices  have  been  and 
then  your  volume  is  multiplied  ten-fold  which  reduces  your 
cost  considerably.  I  think  those  are  the  two  most  com¬ 
mon  occasions  for  excessive  profits  in  formal  bid  contracts. 
Q.  Those  conditions  would  obtain  in  peacetime,  would 
they  not,  Mr.  Kenney?  A.  Yes. 

1043  Q.  Were  there  any  conditions  which  were  peculiar 
to  wartime  which  affect  your  opinion?  A.  Well, 

war  accentuates  those  problems  because  war,  by  requiring 
the  use  of  your  industrial  facilities,  makes  the  first  situa¬ 
tion  more  apt  to  occur,  and  also  the  second  situation  be¬ 
cause  of  your  increased  volume  brought  on  by  war  volume. 

Q.  Do  war  conditions  increase  the  hazards  of  fixed  fee 
contractors?  A.  Fixed  fee  contractors? 
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Q.  I  mean  a  contractor  for  a  contract  for  a  fixed  sum. 
A.  Oh,  yes. 

Q.  Will  you  elaborate  on  that  a  little  bit? 

The  Court:  We  will  take  a  recess  for  five  minutes  at 
this  time. 

(Short  recess.) 

Mr.  Winn:  Would  you  read  the  last  several  questions 
and  answers,  please? 

(Record  read.) 

Mr.  Brill :  Your  Honor,  I  personally  have  an  abhorrence 
to  the  type  of  question  of  which  the  last  question  by  counsel 
is  an  example. 

Even  -with  a  competent  witness,  I  think  counsel  should 
ask  him  what  he  wants  to  talk  about  instead  of  ask- 
1044  ing  him  to  elaborate  as  we  do  over  a  radio  in  debate. 

I  think  he  should  ask  the  witness  a  definite  ques¬ 
tion. 

The  Court:  Objection  overruled.  Exception  allowed. 

Answer  the  question  as  well  as  you  can,  Mr.  Witness. 

The  Witness :  In  the  presence  of  wartime  activities,  both 
of  those  situations  which  I  enumerated  earlier  are  accen¬ 
tuated. 

In  the  first  situation  there  is  apt  to  be  a  great  possibility 
of  an  adequate  number  of  bidders  because  there  is  so  much 
work  going  on.  You  might  also  say  there  is  so  much  work 
that  there  is  a  lack  of  a  competitive  situation.  The  war 
also  accentuates  your  second  point,  in  that,  wartime  volume 
increases  the  volume  and  therefore  decreases  the  cost  of 
the  so-called  standard  articles. 

The  Court:  I  want  you  to  read  the  first  part  of  the 
witness  ’  statement,  please. 

(The  reporter  read  as  follows:) 

“A.  Well,  war  accentuates  those  problems  because  war 
by  requiring  the  use  of  your  industrial  facilities  makes  the 
first  situation  more  apt  to  occur  and  also  the  second  situa¬ 
tion  because  of  your  increased  volume  brought  on  by 
war  volume.” 


804 


The  Court:  I  think  the  witness  misspoke  him- 

1045  self  — 

Mr.  Brill:  He  has  not  yet  read  the  answer  in 
which  the  witness  misspoke  himself,  Your  Honor. 

The  Court:  That  is  right.  It  occurred  in  his  latter 
answer. 

Opposing  counsel  agrees  that  the  witness  misstated 
himself  and  I  know  what  he  said. 

The  Witness:  I  did  not  think  I  did. 

The  Court:  Well,  I  have  in  mind  the  statement  so  we 
can  go  ahead. 

By  Mr.  Winn: 

Q.  Mr.  Kenney,  as  assistant  secretary  of  the  Navy, 
were  you  served  with  a  subpoena  out  of  this  court,  direct¬ 
ing  the  Secretary  of  the  Navy,  or  his  representative,  to  ap¬ 
pear  at  the  hearing  yesterday  at  1:30  p.m.  and  to  bring 
with  him  certain  records!  A.  I  was. 

!  Q.  Did  you  bring  those  records  with  you,  Mr.  Kenney! 
A.  No. 

Q.  Can  you  tell  the  Court  why  you  did  not  bring  them! 
A.  It  would  be  physically  impossible  for  me  to  bring  the 
records  that  have  been  called  for  here.  The  first  record 
asked  for  is  “all  records  of  specific  requests  for  bids  for 
the  erection  of  buildings  and  other  facilities  for  the  gov¬ 
ernment  of  the  United  States  to  be  erected  in  the  United 
States  of  America  for  the  period  commencing  July 

1046  1, 1941  and  ending  May  1, 1942.” 

I  don’t  know  how  many  thousands  of  contracts 
that  would  involve.  All  records  in  connection  with  that. 
Those  records  of  construction  contracts  are  frequently  very 
voluminous.  I  would  predict  that  you  would  need  a  couple 
of  freight  cars  to  get  all  of  those  records  into  this  building. 
“Records  of  compilation  of  statistics  of  their  respec¬ 
tive  departments  showing  the  amount  of  each  bid  on 
each  of  said  jobs.” 

i  Again  that  goes  back  to  pretty  much  the  first  question. 
We  do  not  have  statistics  collected  in  that  manner.  We 
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would  have  to  examine  each  individual  contract  and  bring 
in  the  hie. 

The  compilation  that  they  ask  for  here  is,  in  my  opinion, 
a  tremendous  job.  It  would  take  a  number  of  men  a  good 
many  months  to  go  through  these  contracts  that  we  have  for 
construction,  and  that  involves  not  only  Bureau  of  Yards 
and  Docks  contracts,  but  involves  facilities  contracts  with 
every  Bureau  of  the  Navy  Department 

The  information  is  asked  in  a  form  which  is  virtually 
impossible  for  us  to  furnish  without  spending  a  great  deal 
of  time  and  effort. 

If  counsel  for  the  petitioner  could  be  a  little  more  specific 
as  to  what  he  wants,  I  would  be  only  too  glad  to  furnish 
the  information  for  him,  but  I  think  Mr.  Brill,  you 
1047  have  given  me  quite  a  job  here. 

Q.  How  about  the  other  two  paragraphs,  Mr. 
Kenney?  A.  I  think  the  same  comment  can  be  made  with 
respect  to  the  other  two  paragraphs  in  the  subpoena. 

Mr.  Winn:  You  may  cross  examine. 

Cross  Examination 
By  Mr.  Brill: 

Q.  Do  I  understand  that  up  to  this  time  the  Navy  De¬ 
partment  has  not  accumulated,  in  any  one  place,  a  list  of 
the  contracts  let  on  competitive  bids  for  the  erection  of 
buildings  for  the  Navy?  A.  We  have  those  records,  Mr. 
Brill,  oh,  yes,  but — 

Q.  Where  are  they?  A.  In  the  Navy  Department. 

Q.  In  Washington?  A.  Many  of  them  are  here.  I  just 
am  not  sufficiently  familiar  as  to  how  much  of  our  records 
are  kept  in  the  various  construction  districts  outside  of 
Washington. 

Q.  I  am  afraid  you  did  not  get  my  question.  Let  me 
repeat  it 

I  am  talking  about  nothing  more  than  the  list  by  form 
of  description  on  the  contracts  let  by  the  Navy  during  that 
year  ending,  say,  June  30, 1941,  for  the  erection  of  buildings 
in  the  United  States. 
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A  list  of  such  buildings. 

1048  The  Court:  You  did  not  mean  1941,  did  you? 

Mr.  Brill:  I  beg  your  pardon.  Ending  1942.  Thank 

you. 

The  Witness:  All  you  want  is  just  a  list? 

By  Mr.  Brill: 

Q.  I  am  asking  you  if  there  is,  in  the  office  of  the  Navy, 
such  a  list.  A.  No. 

Q.  Is  the  data  in  Washington  from  which  a  list  could 
be  readily  prepared?  A.  No. 

Q.  How  would  you  have  to  go  about  preparing  such  a 
list? 

What  I  mean  is :  The  Navy  built  some  buildings  at  Shu¬ 
maker,  Arkansas,  recently.  A.  Right. 

i  Q.  Now,  is  that  one  of  a  list  of  buildings  now  shown  on 
some  document  in  the  Navy  Department?  A.  That  build¬ 
ing,  of  course — 

Q.  Series  of  buildings.  A.  That  series  of  buildings,  of 
course,  a  record  of  them  is  kept  here.  Now  that  particular 
naval  establishment  is  under  the  jurisdiction  of  the  Bureau 
of  Ordnance.  The  Bureau  of  Ordnance  would  have  all  of 
the  records  with  respect  to  it.  The  Bureau  of  Yards 

1049  and  Docks  would  have  records  of  certain  buildings 
with  respect  to  it. 

Now,  whether  we  keep  in  one  place  a  list  of  each  indivi¬ 
dual  contract  we  let  during  this  period,  my  answer  to 
that  is  no. 

i  Q.  Some  place  there  is  a  list  of  the  property  in  the  na¬ 
ture  of  buildings  which  the  Navy  owns,  isn ’t  there?  A. 
We  have  a  list  of  what  the  naval  establishment  consist  of, 
yes. 

Q.  In  connection  with  that  document,  do  you  not  have 
the  date  when  each  of  those  buildings  were  built,  of  the  year 
in  which  they  were  built?  A.  I  do  not  know  whether  it  is 
on  that  document  or  not. 

i  Q.  Is  it  somewhere  in  Washington  where  it  is  Teadily 
accessible?  A.  The  information  is  available.  We  have 
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the  information  but  I  am  trying  to  point  out  to  you  the 
tremendous  task  you  are  asking  us  to  do  is  to  look  into 
thousands  of  contracts. 

Q.  Now,  let’s  see;  were  there  thousands  of  contracts 
let  for  the  erection  of  buildings  in  the  year  ending  May  1, 
1942,  for  the  navy?  A.  I  would  say  there  were  thousands 
of  contracts  let  for  buildings  and  other  facilities. 

Q.  They  are  not  separated?  A.  No. 

1050  Q.  By  “other  facilities”  what  do  you  mean?  A. 
We  generally  refer  to  facilities  contracts,  as  any 

facilities  we  have  made  available  to  a  contractor. 

Q.  What  is  a  facility?  A.  A  facility  is  generally  re¬ 
ferred  to  by  us  as  anything  from  a  machine  tool  to  a  com¬ 
plete  building  of  which  the  government  owns  both  the 
building  and  the  land. 

Q.  So,  as  you  used  the  word  “facilities”  here,  you  use 
it  broadly  enough  to  include  the  machine  tools?  A.  That 
has  been  the  general  meaning  of  that  term  as  we  use  it. 

Q.  I  am  not  disputing  that.  A.  That  is  the  thing  that 
appalled  me,  by  what  an  exact  compliance  with  your  sub¬ 
poena  would  require  me  to  do. 

Q.  I  may  have  been  in  bad  taste  in  using  that  word, 
Mr.  Kenney,  because  when  I  used  the  word  “facilities” 
there  I  intended  it  to  limit  to  such  things  as  buildings, 
highways,  bridges  and  things  of  that  type;  a  structure 
rather  than  a  tool. 

Q.  What  about  additions  to  buildings? 

Q.  That  would  be  a  building,  in  my  use  of  the  term.  A. 
You  see,  those  facilities  contracts  may  take  in  addition  to 
a  plant.  You  enter  into  a  facilities  contract,  say,  with  the 
“X”  steel  Company  for  the  furnishing  of  a  blast  furnace, 
which  is  an  entirely  new  building.  That  may  be  located 
on  the  contractor’s  land,  or  it  may  be  located 

1051  on  Government-owned  land  contiguous  to  it. 

It  may  also  require  certain  modifications  of  ex¬ 
isting  buildings.  Frequently,  those  schedules  in  those  faci- 
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lities  contracts  themselves  are  9  and  10  pages  long.  It 
may  include  the  installation  of  lavatories,  which  probably 
resulted  because  of  the  great  increase  of  female  help. 

Q.  If  that  data  has  never  been  collected  by  the  Navy — 
the  data  I  am  talking  about  for  the  period  ending  June  30, 
1942,  then  no  one  could  tell  the  volume  of  building  construc¬ 
tion  work  that  was  let  on  a  formal  bid  basis  at  all,  could 
they?  A.  The  information  was  never  collected  in  the  form 
in  which  you  have  asked  for  it.  You  just  have  not  asked 
for  a  flat  statement  of  what  was  the  number  of  contracts, 
the  dollar  volume  of  contracts  that  were  let  during  this 
period.  That,  I  am  quite  sure,  I  could  get  for  you. 

Q.  You  can  get  a  statement  of  the  dollar  volume  of  con¬ 
tracts  that  were  let  for  the  erection  of  buildings  during 
that  year  ending  June  30,  1942,  on  a  competitive  basis  by 
the  Navy,  can  you  get  that?  A.  I  can  give  you  a  monthly 
report  here  which  I  have  in  my  hand — the  monthly  report 
here  of  the  Bureau  of  Yards  and  Docks  for  contract  awards 
through  the  30th  of  June,  1942. 

I  will  be  very  glad  to  show  that  to  you  and  see  if 
that — 

1052  Q.  Let  me  see  that,  please. 

Mr.  Brill:  I  would  like  to  have  this  document 
marked  for  identification. 

The  Court:  We  will  give  it  a  tentative  number,  Exhibit 
5.  If  it  is  not  the  correct  number  following  the  proceed¬ 
ings  had  in  St.  Paul,  we  will  have  it  corrected. 

(Petitioner’s  Exhibit  5  is  marked  for  identification.) 

By  Mr.  Brill: 

Q.  Exhibit  5  purports  to  be  a  statement  issued  by  the 
Navy  Department,  Bureau  of  Yards  and  Docks  consisting 
of  contract  awards  ending  June  30,  1942,  and  then  also 
month  by  month,  for  the  previous  12  months.  A.  That  is 
correct,  Mr.  Brill. 

Q.  Now,  do  you  know,  of  your  own  knowledge  what  they 
mean  by  contract  awards,  as  to  whether  or  not  that  includes 
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contract  awards  on  a  competitive  basis  only  or  includes 
contracts  awarded  on  a  negotiated  basis  as  well!  A.  I 
would  say — 

Q.  Do  you  know!  I  do  not  want  an  opinion.  I  want  to 
know  whether  you  actually  know.  A.  I  cannot  relate  it 
with  respect  to  what  specific  dollar  volume  of  those  con¬ 
tracts  were  let  on  formal  bids,  and  those  which  were  not. 

Q.  Do  you  know  of  your  own  knowledge  whether 

1053  all  of  these  contract  awards  occurred  after  a  request 
for  public  bidding!  A.  No. 

Q.  You  can’t  even  answer  that!  A.  No. 

Q.  Is  there  somebody  in  the  Navy  department  who 
knows  that,  or  who  should  know  that!  A.  I  would  say  Mr. 
Marshall  should  know  that,  or  some  other  official  in  the 
Bureau  of  Yards  and  Docks. 

Q.  Here  in  Washington!  A.  Yes. 

Q.  Then  there  is  some  one  in  Washington  who  can  tell 
us  the  dollar  value,  month  by  month  for  the  year  ending 
June  30, 1942,  of  construction  contracts  that  were  awarded 
by  the  Bureau  of  Yards  and  Docks  of  the  Navy  on  competi¬ 
tive  bidding  and  where  there  was  no  request  for  competi¬ 
tive  bidding!  A.  I  would  say  that  information  is  readily 
available  in  that  form. 

Q.  All  right. 

I  suppose  Mr.  Marshall,  or  the  other  man  who  can  give 
that  information  would  know  whether  or  not  there  is  a  rec¬ 
ord  here  in  Washington  of  the  actual  number  of  bids  re¬ 
ceived  on  those  where  bids  were  asked  for!  A.  That  rec¬ 
ord  is  available  again  by  going  back  to  the  individual 
files. 

1054  Q.  Are  you  sure  the  files  are  in  Washington!  A. 
To  the  best  of  my  recollection  the  majority  of  those 

files  are  located  in  Washington — the  majority  that  is  used 
to  make  up  those  figures. 

You  will  note  those  figures  go  back  to  1938. 

Q.  I  am  talking  about  the  one-year  ending  June  30, 1942. 
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A.  To  the  best  of  my  recollection,  those  files  are  available 
in  Washington. 

Q.  Well,  are  you  in  a  position  to  actually  say,  Mr.  Ken¬ 
ney,  whether  it  would  be  a  job  of  a  day  or  two,  or  a  week 
or  two,  or  much  longer  to  bring  that  particular  information 
into  this  court?  Do  you  know?  A.  What  information  are 
you  asking  for  now? 

Q.  Just  the  information  I  talked  about,  to  take  this 
column  of  figures  of  contract  awards  of  the  Bureau  of  Navy 
and  Docks  for  the  year  ending  June  30,  1942,  and  break 
it  down  so  as  to  show  which  of  them  were  let  after  advertis¬ 
ing  for  competitive  bids ;  secondly,  which  of  them  were  let 
to  one  of  the  bidders  at  his  bid  price. 

Thirdly,  the  amount  of  each  bid  on  each  of  those  jobs. 
A.  That  sheet  which  you  have  introduced  in  evidence,  Mr. 
Brill,  indicates  the  number  of  contracts  that  were  in¬ 
volved. 

1055  Q.  It  was  a  total  of  614  for  the  year.  A.  It 
would  require  an  examination  of  614  files  and  the 
compilation  of  the  records  from  those  614  files. 

Q.  That  is  right.  A.  It  is  not  information  that  I  can 
go  right  out  and  pull  out  a  sheet  and  get. 

Q.  Are  you  in  a  position  to  say  that  it  could  not  be 
done  by  two  or  three  men  in  the  course  of  a  week  or  ten 
days?  A.  I  would  say  it  would  take  at  least  that  long. 

Q.  It  could  be  done  in  about  that  time?  A.  It  can  all 
be  done.  I  am  not  saying  it  cannot  be  done,  Mr.  Brill,  but 
I  am  trying  to  point  out  to  you — well,  I  think  what  you 
asked  for  in  your  subpoena  can  not  be  done. 

Q.  I  have  just  outlined  to  you —  A.  What  you  have 
suggested  there  can  be  done. 

To  be  frank  with  you,  I  would  prefer  if  you  off  the  rec¬ 
ord,  talk  to  me  and  tell  me  just  what  you  are  driving  at 
and  tell  me  what  you  want,  and  I  will  try  to  get  it  for  you. 

Q.  I  have  already  done  it  on  the  record.  I  will  state  it 
again: 
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I  would  like  to  take  the  figures  on  exhibit  5  for  the  column 
ending  June  30,  1942,  and  give  the  following  information 
concerning  the  figures  in  that  column : 

Which  of  those  awards  were  made  after  request  for 
public  bidding? 

1056  2.  Which  of  those — 

A.  Pardon  me.  If  the  answer  to  that  is  all  of 
them,  do  you  want  anything  further? 

Q.  Nothing  further. 

Second,  which  of  them  were  let  to  one  of  the  bidders  at 
his  bid  price?  A.  The  answer  is  all  of  them? 

Q.  Yes. 

Third,  the  amount  of  each  bid  on  each  of  the  jobs,  if  there 
was  more  than  one.  If  that  is  too  difficult,  I  will  take  the 
lowest  and  the  highest  plus  the  number  of  bidders.  A. 
Yes,  we  may  find  that  there  may  be — 

Q.  I  will  take  the  lowest  and  the  highest  plus  the  num¬ 
ber  of  bidders,  and  I  will  leave  that  to  your  discretion, 
Mr.  Kenney. 

Would  that  be  too  big  a  task?  A.  I  will  try  to  get  it 
for  you,  if  I  can. 

Q.  What  other  Bureaus  of  the  Navy  let  building  con¬ 
struction  jobs  during  that  year,  do  you  know?  A.  Bureau 
of  Ships,  Bureau  of  Ordnance. 

Q.  Did  your  Bureau  of  Ships  build  buildings,  too?  A. 
Oh,  yes.  They  build  facilities.  Our  largest  number  of 
facilities  contracts  are  with  the  Bureau  of  Ships.  The 
Bureau  of  Yards  and  Docks  only  lets  contracts  for 

1057  what  we  call  part  of  the  Naval  establishment,  name¬ 
ly,  navy  yards,  air  stations,  things  of  that  character. 

The  industrial  facilities  contracts  are  generally  let  by  one 
of  the  technical  bureaus,  and  the  Bureau  of  Yards  and 
Docks  only  exercises  certain  technical  supervision  of  them. 

The  Bureau  of  Ships  has  the  largest  volume — dollar  vol¬ 
ume  of  contracts. 

Q.  By  facilities,  you  are  using  there  equipment  as  well? 
A.  I  am  using  facilities  in  the  meaning  I  gave  earlier. 
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Q.  Well,  I  would  be  content  to  get  such  of  that  material 
as  you  can  get  with  reasonable  effort  in  the  course  of  two 
weeks.  What  you  cannot  get  in  that  time,  I  will  be  per¬ 
fectly  willing  to  forget.  A.  I  will  use  the  best  effort  to 
get  it  for  you. 

Q.  That  is  all  I  want  you  to  do. 

Mr.  Winn:  May  it  please  the  Court,  do  I  understand 
that  Mr.  Brill  only  wants  that  information  from  the  Bureau 
of  Yards  and  Docks,  and  not  the  other  bureaus? 

1  Mr.  Brill :  No,  I  did  not  say  that  at  all.  If  that  is  all  he 
can  get  in  the  two  weeks,  that  is  all  I  want,  but  if  in  two 
weeks  he  can  by  a  reasonable  effort  get  the  same  type  of 
information  from  the  other  departments  of  the  Navy,  who 
let  contracts  for  the  erection  of  buildings,  I  would 
1058  like  that  also. 

Mr.  Winn:  I  am  somewhat  disturbed  with  that 

request. 

I  would  like  this  to  come  in  here  as  a  complete  picture 
or  not  at  all.  I  do  not  want  to  be  put  in  the  position  of  say¬ 
ing  that  my  client  cannot  comply  with  the  subpoena  in  en¬ 
tirety  and  therefore,  we  will  bring  in  what  we  have. 

I  am  disturbed  about  what  the  effects  of  a  partial  com¬ 
pliance  with  this  subpoena  will  be  and  I  am  frank  to  tell 
the  Court  it  is  merely  something  that  is  worrying  me  at 
the  moment 

I  want  Mr.  Kenney  to  bring  in  whatever  the  Court  says 
he  shall  bring  in,  but  I  am  wondering  if,  to  pick  out  one 
of  these  bureaus,  without  all  of  them  is  going  to  give  us  a 
distorted  picture  of  whatever  it  is  that  Mr.  Brill  wants  to 
show. 

i  Mr.  Brill :  I  am  willing  to  say  that  if  what  I  have  asked 
for  in  this  last  statement  is  not  enough  to  remove  any  fears 
of  the  type  counsel  indicates,  and  if  it  takes  a  longer  period 
than  six  months  to  furnish  the  balance  of  the  information, 
and  if  they  want  to  furnish  the  material,  I  will  wait  as  long 
as  the  Court  is  willing  to  wait 
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The  Court:  You  have  outlined  all  that  you  wish  to 
cover? 

1059  You  have  outlined  to  Mr.  Kenney  all  you  wish  to 
cover  by  the  four  paragraphs  of  this  subpoena? 

Mr.  Brill :  Yes,  Your  Honor,  as  far  as  the  Navy  is  con¬ 
cerned. 

I  am  not  through  with  my  cross-examination,  Your 
Honor. 

The  Court:  I  understand  that.  Have  you  finished  on 
your  examination  of  this  subpoena? 

Mr.  Brill:  Yes,  Your  Honor. 

Mr.  Galloway  has  suggested  to  me  that  I  should  make 
certain  there  is  no  misunderstanding  of  what  I  mean  when 
I  use  the  term  “competitive  bidding,,. 

All  I  mean  is  where  there  is  a  job  let  in  substantial  con¬ 
formity  to  the  Code  which  defines  how  building  contracts 
should  be  let.  That  is  what  I  meant. 

The  Witness:  Contracts  let  pursuant  to  section  709  of 
the  revised  statute? 

Mr.  Brill:  That  is  right,  but  I  am  not  interested  in  any¬ 
thing  but  building  construction,  highway  construction 
bridge  construction  and  things  of  that  type.  I  am  not  in¬ 
terested  in  equipment  or  facilities  for  the  making  of  tools 
or  for  the  making  of  supplies. 

I  get  my  definition  of  the  subject  matter  that  I  am  con- 
emed  with  from  the  Presidential  directive  order  No.  9001, 
in  which  he  in  December,  1941,  told  the  Army  and 

1060  Navy  that  they  were  no  longer  to  be  obligated  to 
comply  with  the  Code  provision  you  referred  to. 

There  he  gives  the  field  in  which  he  will  not  be  obligated  to 
comply.  That  ought  to  make  us  able  to  understand  each 
other,  I  think. 

The  Witness :  All  right,  sir. 

By  Mr.  Brill : 

Q.  When  you  said  you  were  concerned  in  your  official 
capacity  in  1941  with  avoiding  excessive  profits,  I  will  ask 
you,  do  you  have  in  your  mind  a  clear  conception  of  what 
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you  and  those  working  with  you  then  understood  by  that 
term  “excessive  profits”?  A.  Excessive  profits — 

Q.  Do  you  have  such  a  concept  in  your  mind,  first?  Not 
the  concept  you  and  I  may  have  today,  but  do  you  think 
you  had  a  clear  concept  of  it  at  that  time,  and  if  so,  tell  me 
whether  you  did  or  not.  A.  That  is  an  extremely  difficult 
question  to  answer. 

Q.  I  know  it  is.  A.  I  thought  I  had  a  concept  of  what 
Constituted  excessive  profits  at  that  time, 
i  Q.  Do  you  now  remember  what  that  concept  was?  A. 
No,  becauses  I  am  not  able  to  explain  it  in  a  short  period 
of  time.  The  definition  of  excessive  profits  is  a  problem 
that  has  bothered  many,  many  people. 

Q.  But  I  am  talking  about  your  concept  which 

1061  you  had.  A.  Yes,  my  concept  is  that  excessive 
profits  has  to  take  into  account  a  great  many  factors. 

I  have  to  look  at  the  case  of  the  individual  contractor  and 
then  based  upon  relating  that  to  the  various  factors  which  I 
say  should  be  taken  into  consideration,  I  arrive  at,  in  my 
own  mind,  what  I  consider  excessive  profits, 
i  Q.  Let’s  see  if  we  understand  each  other.  You  said 
that  the  conditions  as  they  existed  in  1941  resulted  in  exces¬ 
sive  profits  in  both  negotiated  contracts  and  formal  bid 
competitive  contracts.  You  use  that  term  “excessive  pro¬ 
fits”  in  regard  to  that  statement?  A.  Yes. 

Q.  And  that  refers  to  a  concept  you  held  in  connection 
with  your  associates  and  assistants  in  the  year  1941?  A. 
Yes. 

Q.  Now,  a  man  of  your  education  and  responsibilities 
must  have  had  a  fairly  definite  concept  in  mind  at  that 
time  to  formulate  that  opinion,  or  did  you?  A.  We  had  a 
general  idea  as  to  what  constituted  excessive  profits. 

Q.  At  that  time?  A.  Oh,  yes.  There  were  certain 
cases  that  were  obvious.  Others  were  not  so  clear. 

Q  Can  you  now  get  your  mind  back  into  the  condition  it 
was  at  that  time,  or  attempt  to  do  so  as  nearly  as  you 

1062  can,  and  give  us  that  concept? 

Unless  we  understand  your  use  of  that  phrase,  I 
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do  not  see  how  we  can  interpret  your  testimony  in  which 
you  used  that  phrase.  A.  Well,  my  concept  of  excessive 
profits  at  that  time  was  that  the  profits  were  so  much  in 
excess  of  that  which  had  been  earned  before  and  when  re¬ 
lated  to  the  job  showed  that  the  man  was  receiving  more 
compensation  for  what  he  was  doing  than  he  was  probably 
entitled  to. 

Q.  There  are  two  elements  to  that  statement — 

The  Witness :  Excuse  me  a  minute,  please.  There  is  a 
message  here  for  me. 

Mr.  Brill:  Certainly. 

The  Witness :  Your  Honor,  I  have  just  had  a  message 
from  the  Department  and  I  would  like  very  much  if  I  could 
be  excused  at  this  time  because  the  Secretary  is  on  his  way 
out  to  Bikini  and  is  trying  to  contact  me  by  telephone. 

The  Court :  I  suppose  we  could  recess  at  this  time  until 
1:30  this  afternoon. 

Could  you  be  back  at  1 :30  this  afternoon? 

The  Witness :  Yes. 

The  Court:  We  will  recess  until  1:30  this  afternoon. 

(Whereupon,  at  12:00  o’clock  noon,  the  hearing  was 
recessed  until  1:30  o’clock  p.m.) 

1063  AFTERNOON  SESSION 

(Pursuant  to  adjournment  for  the  noon  recess,  the  hear¬ 
ing  was  resumed  at  1:30  pjn.) 

Mr.  Winn :  May  it  please  the  Court,  I  have  just  received 
a  telephone  communication  from  Mr.  John  Sullivan  who 
is  the  Undersecretary  of  the  Navy,  and  Acting  Secretary 
of  the  Navy  in  the  absence  from  the  City  of  Mr.  Forrestal. 

Mr.  Sullivan  asks  me  to  apologize  to  the  Court  and  to 
state  that  Mr.  Kenney  was  unavoidably  detained  on  navy 
business  which  could  not  be  postponed  and  he  asked  the 
indulgence  of  the  Court  on  his  behalf  and  on  Mr.  Kenney’s 
behalf  until  such  time  as  Mr.  Kenney  can  get  here.  Mr. 
Kenney  fully  expects  to  be  here  at  3  o’clock  this  afternoon 
and  will  communicate  with  me  before  that  time. 

The  Court :  All  right.  Put  on  something  else. 
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Mr.  Winn:  I  will  call  Colonel  Easterwood. 
i  Whereupon  Lt-Colonel  0.  P.  Easterwood  a  witness  called 
by  the  Bespondent,  having  been  first  duly  sworn,  testified 
as  follows : 

Direct  Examination 
By  Mr.  Winn: 

Q.  What  is  your  name?  A.  0.  P.  Easterwood,  Jr.,  Lt. 
Colonel,  Corps  of  Engineers. 

1064  Q.  Where  are  you  stationed?  A.  Washington, 
D.  C.  Office  of  the  Chief  of  Engineers. 

!  Q.  I  understand  you  are  here  today  in  response  to  a 
subpoena  which  was  directed  to  the  Secretary  of  War  and 
which  required  him  or  a  substitute  to  produce  certain  rec¬ 
ords  in  the  Tax  Court  of  the  United  States?  A.  Yes. 

Q.  Have  you  produced  those  records?  A.  I  do  not 
have  the  records,  sir. 

Q.  Will  you  tell  the  Court  why  you  do  not  have  them? 
A.  I  believe  the  records  requested  were  lists  of  all  rec¬ 
ords  of  specific  requests  for  bids  for  the  erection  of  build¬ 
ings  and  other  facilities  for  the  government  of  the  United 
States  to  be  erected  in  the  United  States  of  America  for  the 
period  commencing  July  1,  1941  and  ending  May  1,  1942. 
i  I  would  like  to  explain  to  the  Court  why  we  have  been  un¬ 
able  to  assemble  those. 

Back  in  1941  and  up  until  Dec.,  1941,  all  construction, 
posts,  camp  and  station  construction,  was  under  the  Quar¬ 
termaster  General.  After  December  is  was  transferred 
over  to  the  Chief  of  Engineers. 

The  Chief  of  Engineers  had  only  had  airfield  construction 
plus  his  civil  work  which  was  river,  harbor  and  flood  con¬ 
trol  work. 

So,  in  the  first  place,  all  records  would  have  to  be  gotten 
from  the  files  of  the  Quartermaster  General. 

1065  I  endeavored  to  locate  the  abstract  of  bids,  cor¬ 
respondence  and  other  data  that  would  have  to  be  ex¬ 
amined  in  order  to  produce  this  information,  and  my  in¬ 
formation  is  that  most  of  the  abstracts  have  been  filed  in 
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the  dead  storage  file  in  Alexandria,  Virginia;  that  the 
correspondence  files  are  somewhere  in  the  Quartermaster 
General’s  office  in  War  College,  and  that  the  contract  files 
are  filed  in  the  Triangle  Building;  so  it  would  take  per¬ 
sonnel  in  all  three  places  working  to  get  the  information, 
and  of  course,  none  of  the  offices  except  the  Triangle  Build¬ 
ing  are  under  the  jurisdiction  of  the  engineers ;  and  we  do 
not  have  personnel  enough,  trained  personnel,  or  any  per¬ 
sonnel  as  a  matter  of  fact,  to  dig  up  that  information. 

Now,  from  January  on,  we  got  a  directive  from  the 
Undersecretary  of  War  permitting  us  to  award  at  field 
level,  all  contracts  in  excess — or  under  five  million  dollars, 
so  we  decentralized  immediately. 

I  say  “we”,  the  Chief  of  Engineers  did,  because  all  con¬ 
struction  was  under  him  at  that  time,  and  we  had  56  dis¬ 
tricts  and  12  division  offices  throughout  the  United  States. 
To  gather  all  this  data  together  would  mean  that  each  office 
would  have  to  be  contacted  because  we  have  no  central  file 
on  the  awards  of  the  contracts  back  in  those  days,  nor  do 
we  have  it  today  as  a  matter  of  fact.  It  would  involve  a 
very  lengthy  search  by  each  office  concerned,  and  a 
1066  compilation  consolidation  of  the  data. 

My  further  understanding  is  that  under  the  rec¬ 
ords  retirement  program  we  are  now  involved  in,  some  of 
the  field  installations  have  shipped  in  some  of  their  infor¬ 
mation  to  the  AGO  office  at  St.  Louis. 

Part  of  the  information  is  out  in  Service  Command  Head¬ 
quarters.  I  do  not  know  what  has  become  of  those  files 
because  they  have  shifted  over  to  army  areas  now,  and  the 
field  setup  is  very  confusing. 

Therefore,  it  has  been  an  impossibility  for  us  to  gather 
all  of  this  information. 

I  did  bring  over  a  small  book  to  show  you  the  diversified 
items  of  construction,  and  I  think  we  have  them  segregated 
as  to  states,  if  the  Court  would  like  any  figures  on  that  sub¬ 
ject  as  to  the  numerous  awards  we  had,  and  bearing  in 
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mind  that  this  only  covers  the  contracts  in  force  of  the 
Quartermaster  during  the  month  of  November,  1941. 

For  example,  in  zone  1,  which  covers  Minnesota,  Mas¬ 
sachusetts,  New  Hampshire,  New  York,  Rhode  Island  and 
Vermont,  there  was  a  total  of  4,262  awards. 

That  is  all  broken  down  between  advertised  lump  sum, 
negotiated  lump  sum,  cost-plus  a  fixed  fee,  construction, 
architect,  engineering,  and  Federal  Works  Administration 
Money. 

You  see  what  a  tremendous  job  it  would  be  to 

1067  break  down  each  individual  item  to  segregate  out 
the  so-called  bid  contract,  and  often  we  find  that 

after  the  bids  are  solicited  we  did  have  authority  to  nego¬ 
tiate,  so  if  the  bids  looked  unreasonable  they  might  well 
have  rejected  all  the  bids  and  awarded  to  the  lowest  bidder 
on  the  negotiated  basis. 

It  would  take  expert  personnel  to  follow  the  thing 
through  and  get  together  the  paper  needed  to  meet  the  re¬ 
quest  here. 

Q.  I  suggest  you  show  that  book  to  the  Court  and  to 
Mr.  Brill,  the  opposing  counsel,  if  you  will.  A.  (Com¬ 
plying). 

i  Q.  All  right.  A.  I  have  here  another  book,  the  record 
of  construction  and  supply  contracts  in  excess  of  150,000 
dollars,  which  we  are  obligated  to  submit  every  year  to 
Congress.  That  would  indicate  the  number  of  contracts. 

I  think  we  did  run  through  and  try  to  segregate  con¬ 
struction  out  of  them. 

There  was  1,010  big  lump-sum  construction  contracts. 

Of  course,  there  are  many  minor  items  which  I  would 
say  would  be  30  or  40  times  as  many  as  your  large  con¬ 
tracts. 

Q.  Could  you  hazard  a  guess,  Colonel,  as  to  how  many 
construction  contracts  were  let  by  the  War  Department 
in  the  year  ending  June  30,  1942?  A.  I  could  not 

1068  guess  that  because  you  had  so  many  installations 
letting  contracts. 
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In  other  words,  you  had  your  service  command,  your  area 
offices,  56  district  offices  and  12  divisions  offices. 

When  you  define  construction  contracts,  as  I  presume  you 
do,  as  a  piece  of  work  or  various  things  for  which  you 
would  use  the  Daily  wage  and  rate,  it  would  be  in  the 
numerous  thousands. 

Mr.  Winn :  You  may  cross-examine. 

Cross  Examination 
By  Mr.  Brill: 

Q.  This  book  you  brought  in  marked  Contracts  Awarded 
or  Approved,  for  the  Month  of  November,  1941. 

Have  you  a  similar  document  for  other  months?  A.  I 
have  up  until — That  was  the  last  volume  that  was  put  out. 
You  see,  after  that  the  Quartermaster  was  changed  into 
the  Engineers. 

If  you  will  note  in  there  all  that  will  tell  you  was 
the  amount  of  the  contracts,  and  whether  it  was  negotiated 
or  advertised,  a  fixed  fee  or  a  lump  sum. 

The  purpose  for  which  we  kept  that  book  was  to  give  us 
some  over-all  control  on  the  fund  picture.  In  other  words, 
we  wanted  to  see  how  much  money  we  were  spending  and 
in  general,  what  we  were  spending  it  for.  But  with  the 
decentralization  picture  and  lumping  together  of  all  the  ap¬ 
propriations,  we  were  not  too  concerned  with  that 
1069  phase  of  it  during  the  war  period  and  we  had  no 
similar  report  in  the  Engineers  after  the  merger. 

Q.  Do  you  have  a  booklet  like  this  for  each  of  the 
months  of  the  six  or  seven  months  prior  to  November, 
1941?  A.  I  think  I  have  but  I  did  not  bring  it  with  me. 

Q.  You  say  this  sort  of  publication  was  not  made  after 
November,  1941  ?  A.  I  think  that  is  the  last  issue  of  that 
type,  yes  sir. 

Q.  Is  there  anything  comparable  to  this?  A.  No.  As 
I  was  saying,  after  January  of  1942  they  decentralized 
everything  to  the  field  because  we  had  nothing  approved  in 
Washington  unless  it  was  over  five  million  dollars,  on 


820 


award  of  a  contract.  So  you  see  there  would  not  be  too 
many  in  volume  coming  out. 

Q.  I  see.  Now,  do  you  know  whether — strike  that. 

Do  you  know  that  in  December,  1941,  the  President  was 
authorized  to  issue  a  directive  and  did  issue  a  directive  ab¬ 
solving  the  Army  and  the  Navy  from  the  obligation  to  com¬ 
ply  with  the  statute  as  to  awarding  contracts  on  a  competi¬ 
tive  basis?  A.  Yes,  sir. 

Q.  Do  you  personally  know  what  the  practice  was  after 
that  with  respect  to  that  subject  matter,  the  extent  to 
which  the  services  availed  themselves  of  that  author- 

1070  ity?  A.  I  can  only  speak  for  the  Engineers,  sir.  I 
know  that  our  field  people  were  always  requested 

to  obtain  competition  wherever,  in  the  opinion  of  the  con¬ 
tracting  office,  it  was  practicable  to  do  so. 

Q.  Who  do  you  mean  by  —  A.  In  those  cases  we  did 
solicit  bids  on  an  informal  basis.  As  I  was  telling  the 
Court,  it  may  be  when  we  got  the  bids  in  they  looked  too 
high.  We  would  reject  them  and  then  negotiate. 

Q.  Have  you  any  reliable  information  as  to  the  extent 
to  which  formal  bids  on  complete  plans  and  specifications 
were  asked  for  on  construction  work  after  January  1, 
1942?  A.  No  sir. 

Q.  Do  you  know  of  any  way  that  that  information  could 
be  acquired?  A.  The  only  way  to  get  it  would  be  to  can¬ 
vass  all  of  our  field  divisions  and  "to  ask  the  service  com¬ 
mand  to  do  so. 

Q.  You  are  satisfied  that  no  such  report  was  made  to 
the  headquarters  in  Washington?  A.  No,  sir. 

Q.  Where  do  you  get  the  idea  that  they  did  follow  that  * 
practice  wherever  they  thought  competition  existed?  A. 

I  am  speaking  from  our  regulations  which  are  orders  and 
regulations ;  you  are  possibly  familiar  with  them. 

1071  The  policy  set  forth  therein  plus  my  personal 
knowledge  of  receiving  requests  from  the  field  on 

awards  and  matters  of  that  kind. 
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Q.  Do  you  know  that  in  many  cases  in  the  construction 
field  they  did  take  bids  and  let  the  work  on  the  basis  of 
such  bids!  A.  Yes,  sir. 

Q.  But  you  do  not  know  how  extensive  that  practice  was 
after  January  ,  1941!  A.  I  think  it  was  quite  extensive 
although  I  think,  at  least  I  hope,  our  people,  if  they  got 
bids  that  were  too  high,  they  negotiated  a  contract. 

That  is  what  we  hoped  they  would  do. 

Q.  Tell  us  how  your  people  would  know  whether  or  not 
the  bids  were  too  high.  A.  We  had  a  government  esti¬ 
mate  on  each  job. 

Q.  Estimated  by  competent  estimators?  A.  Yes,  sir. 

Q.  So  when  they  got  through  estimating  a  job  to  be 
built  and  compared  their  estimate  with  the  bids  to  be  re¬ 
ceived  on  competitive  bids  after  advertising,  they  could  tell 
whether  or  not  the  bids  were  proper;  whether  or  not  the 
bids  indicated  there  was  a  real  measure  of  competition  in 
the  field?  A.  Yes. 

Q.  And  if  they  found  that  it  was — 

1072  Mr.  Winn:  I  think  we  have  gone  beyond  the  cross- 
examination,  Your  Honor. 

I  think  Mr.  Brill  is  leading  this  witness  in  testifying 
rather  than  having  the  witness  testify.  I  do  not  recall  any¬ 
thing  in  the  direct  examination  that  had  to  do  with  this  bid¬ 
ding  procedure. 

The  Court :  Well,  we  are  not  nearly  so  interested  as  we 
were  a  few  years  back  as  to  whether  information  comes  out 
on  direct  examination  or  cross-examination,  within  limits, 
and  I  think  this  is  within  limits. 

The  objection  is  overruled. 

By  Mr.  Brill: 

Q.  I  take  it  then.  Colonel,  that  in  prices  where  plans 
and  specifications  were  prepared  and  there  were  in  a  great 
many  instances,  as  you  say,  and  the  government  followed 
its  universal  practice  of  estimating  the  costs  of  those  jobs 
through  the  use  of  competent  field  estimators,  and  they 
found  that  those  estimates  were  not  substantially  exceeded. 
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and  were  more  than  the  bid  prices,  they  would  let  the  job 
on  the  bid  basis?  A.  That  is  correct,  sir. 

Q.  I  take  it,  you  say  that  the  government  was  able  to 
determine  very  well  after  Jan.  31, 1942,  whether  or  not  the 
bids  received  in  the  construction  field  were  fair  bids?  A. 
I  could  not  testify  as  to  that,  sir;  I  can  tell  you  the 
procedure  and  the  mechanics  we  used  and  so  forth, 

1073  but  I  am  not  a  price  analyst. 

Q.  You  know  the  practice  was  based  upon  that 
assumption?  A.  I  know  the  practice  was  as  you  recited 
it,  but  whether  they  were  reasonable,  I  cannot  say. 

Q.  How  long  did  that  practice  continue?  A.  I  would 
say  it  was  sporadic  throughout  the  field,  in  other  words, 
if  they  did  have  competent  estimators,  and  I  hope  they  did 
in  most  of  the  offices,  if  they  did  have  time  to  prepare  plans 
and  specifications,  that  was  the  practice  generally. 

Now,  if  they  had  a  rush  job  and  had  not  enough  time 
to  make  adequate  plans  and  specifications  and  within  judg¬ 
ment  it  was  a  small  item,  they  would  have  to  give  an  esti¬ 
mate  and  award  on  a  rough  estimate,  or  if  it  was  too  bad, 
give  a  fixed  fee.  We  had  to  depend  on  the  field. 

Q.  You  say  that  practice  you  have  just  described  con¬ 
tinued  throughout  the  war?  A.  Yes,  sir. 

Q.  To  the  extent  you  have  indicated?  A.  Yes,  sir. 

Q.  Subject  to  those  limitations?  A.  Depending  upon 
the  time  element,  amount  of  information  we  had  available, 
and  personnel  in  the  field  office. 

Q.  Well,  the  difference  in  that  regard  between 

1074  the  practice  prior  to  December,  1941  and  the  practice 
after  1941  was  this,  was  it  not: 

That  prior  to  the  President’s  directive  in  December,  1941, 
you  had  no  choice  but  to  advertise  over  again,  or  not  build ; 
whereas,  after  December,  1941  you  had  a  choice?  A.  I 
take  it  you  arereferring  to  the  Second  War  Powers  Act, 
where  we  did  not  negotiate? 

Q.  Yes.  A.  Yes,  where  we  got  an  unreasonable  bid  or 
bids  our  only  choice  was  to  reject  and  readvertise. 
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Q.  Your  own  estimate  of  the  proper  cost!  A.  Yes. 

The  Court:  This  witness  was  brought  here  to  testify 
with  reference  to  this  subpoena.  If  you  want  to  follow 
this  up  any  longer,  Mr.  Brill,  I  think  you  should  make  him 
your  own  witness. 

Mr.  Brill:  I  have  gone  as  far  as  I  want  to,  Your  Honor. 

I  have  nothing  further.  V 

The  Court :  Let  me  ask  you  this  Colonel I  am  thinking 
about  the  contents  of  this  subpoena,  and  it  has  been  indi¬ 
cated  here — you  have  not  heard  this,  but  it  has  been  indi¬ 
cated — that  the  subpoena  would  be  satisfied  with  much  less 
than  appears  on  the  face  of  it  to  be  demanded.  Let  me 
ask  you:  Is  it  true  or  not  true  that  at  the  end  of  the 
1075  fiscal  year  ending  June  30,  1942, — this  subpoena  of 
course  says  May  1,  but  I  am  putting  it  on  a  fiscal 
year  basis.  I  take  it  your  fiscal  year  was  ending  June  30? 

The  Witness:  Yes,  sir. 

The  Court:  Would  it  be  true  that  no  one  person  in 
Washington  in  the  office  of  the  Secretary  of  War  would 
know  how  many  requests  had  been  sent  out  for  bids  by  the 
War  Department? 

The  Witness :  Yes,  sir.  I  can  say  that  without  qualifica¬ 
tion. 

The  Court:  Referring  now  to  the  second  paragraph. 
You  have  this  before  you,  do  you  not? 

The  Witness :  Yes,  I  have. 

The  Court:  Would  it  be  true  that  no  one  person  would 
have  the  statistics  showing  the  amount  bid  on  the  job? 

The  Witness :  No  one  would  have  that,  no,  sir. 

The  Court :  Well,  would  some  one  person  in  the  office  of 
the  Secretary  of  War,  at  that  period,  June  30,  1942,  have 
information  as  to  the  total  amount  spent  during  the  preced¬ 
ing  year? 

The  Witness:  That  information  might  be  available  on 
an  over-all  money  basis.  I  imagine  we  probably  would 
have  that.  I  could  not — I  am  inclined  to  think  that  at  least 
the  Chief  of  Engineers  would  know  how  much  money  he 
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had  set  out  for  spending  and  we  could  get  some  esti- 

1076  mate  back  as  to  how  much  was  spent. 

The  Court :  Do  you  know  what  kind  of  informa¬ 
tion  has  to  be  submitted  to  the  Bureau  of  Budget  each 
year? 

The  Witness:  Yes,  sir.  Generally.  I  have  not  parti¬ 
cipated  in  it.  That  is  not  in  detailed  project  basis. 

The  Court :  That  is  all  I  have  to  ask  the  witness. 

Mr.  Brill:  May  I  ask  a  question,  if  Your  Honor  please! 

The  Court:  Yes. 

By  Mr.  Brill : 

Q.  Could  you  make  available  to  us  documents  like  this 
one  for  the  month  of  November,  1941,  for  the  previous  six 
months!  A.  Yes,  I  can  have  it  photostated  and  furnished. 
That  is  the  only  copy  I  have.  I  carried  that  along  with  me 
for  four  years  but  I  would  be  glad  to  get  that  information 
for  you. 

Q.  Well,  let’s  see.  You  have  here  in  this  one  for  the 
month  of  November — we  turn  to  the  page  that  deals  with 
contracts  awarded  on  a  competitive  basis.  Here  is  one. 
Summary  1  on  Page  XIII  which  tells  us  the  total  of  all  of 
the  contracts  awarded  and  next  the  total  number  and 
amount  of  contracts  awarded  on  an  advertised  lump-sum 
basis. 

Next  the  total  and  numbered  amount  of  negotiated  lump 
sum  bids  and  third,  the  total  and  numbered  amount  of  cost 
plus  fixed  fee  contracts. 

1077  These  are  by  states  and  zones  and  then  the  total 
for  the  country.  A.  That  is  right. 

Q.  Could  you  quite  simply  tabulate  the  total  over  the 
country  for  the  six  months  prior  to  and  the  two  months  in¬ 
cluding  November  and  December,  1941!  A.  I  do  not 
think  I  can  get  you  December,  but  I  will  dig  out  all  I  can 
for  you. 

Q.  Well,  the  total  of  these  columns  for  the  amount  you 
have,  the  total  for  1941  would  not  be  a  big  job,  would  it! 
A.  No,  sir. 
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Q.  That  would  give  ns  the  information  on  the  contracts 
awarded  by  the  War  Department  thTongh  the  office  of  the 
Quartermaster  General  contraction  division?  A.  Yes,  sir. 
The  only  thing  about  that  publication  you  will  notice  it  is 
really  contracts  in  force.  Some  of  them  may  have  been 
finished  in  earlier  months.  I  do  not  know  if  those  sums 
are  cumulative. 

The  Court:  I  thought  you  said  this  book  just  covered 
the  New  England  States  or  several  states? 

The  Witness:  No,  sir,  I  just  gave  an  example,  sir.  It 
covers  the  entire  United  States. 

By  Mr.  Brill: 

Q.  You  are  not  sure  whether  these  figures  here  are  for 
the  contracts  awarded  during  the  months  indicated? 
1078  A.  I  am  not  sure  that  this  is  accumulative.  I  am 
inclined  to  think  that  those  are  the  contracts  awarded 
in  force  at  the  time.  And  if  I  took  the  preceding  months 
and  added  that  I  would  have  duplication.  However,  I  could 
try  to  segregate  that  out  and  give  you  the  total  for  the  six 
months’  time. 

Q.  You  can  do  that — 

Has  counsel  any  objection  if  the  witness  is  asked  to  do 
that  and  send  it  in? 

Mr.  Winn :  No,  would  that  satisfy  you  for  the  subpoena? 

Mr.  Brill:  Could  you  do  that  for  the  same  six  months? 

The  Witness :  Engineers  and  Quartermaster  had  all  con¬ 
struction  other  than  the  air  field.  You  are  not  interested 
in  river  and  harbor  and  flood  control  work? 

Mr.  Brill :  This  would  give  use  everything  except  the  air 
field? 

The  Witness :  That  is  right. 

Mr.  Brill:  That  is  about  all  I  want  from  the  Army. 
That  would  be  very  simple.  We  are  not  interested  in  the 
air  field. 

Mr.  Winn :  I  have  no  further  questions. 

(Witness  excused.) 

Mr.  Winn :  General  Hirsch,  please. 
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Whereupon  Brig.  General  Maurice  Hirsch  a  witness 
called  by  the  Respondent,  having  been  first  duly 

1079  sworn,  was  examined  and  testified  as  follows: 
Direct  Examination 

By  Mr.  Winn: 

Q.  Let  us  have  your  full  name,  please,  sir?  A.  Maurice 
Hirsch. 

Q.  What  is  your  occupation?  A.  You  mean  at  the 
present  time? 

Q.  Yes,  sir.  A.  I  am  in  the  United  States  Army. 

Q.  Doing  what?  A.  I  am  Chairman  of  the  War  De¬ 
partment  Price  Adjustment  Board  and  Chairman  of  the 
War  Contracts  Price  Adjustment  Board. 

iQ.  Are  you  the  same  Maurice  Hirsch  who  testified  be¬ 
fore  the  Tax  Court  of  the  United  States  in  the  case  of  Stein 
Bros.  Manufacturing  Company  vs.  the  Secretary  of  War 
on  April  8,  1946?  A.  .  Yes. 

Q.  General  Hirsch,  at  that  hearing  you  testified  to  a 
considerable  extent  as  to  the  movement  of  the  renegotiation 
proceeding  of  the  Stein  Bros.  Manufacturing  Company  for 
the  year  1942  through  the  War  Department.  Do  you  have 
an  opinion,  General,  based  upon  your  study  of  that  case 
and  your  experience  in  the  War  Department,  as  to  whether 
the  renegotiation  of  the  Stein  Bros.  Manufacturing 

1080  Company  for  its  1942  fiscal  year  was  a  typical  case? 
A.  Yes. 

Q.  Will  you  state  that  opinion?  A.  Well,  I  think  it  is 
typical  in  many  respects,  and  not  typical  in  others. 

■  Q.  Will  you  outline  to  us  the  circumstances,  in  which 
you  consider  it  not  typical?  A.  Well,  the  fact  that  it  is 
in  the  Tax  Court  is  one  thing  that  makes  it  not  typical,  be¬ 
cause  very,  very  few  cases  are  in  the  Tax  Court  of  those  we 
have  handled.  Are  you  speaking  of  typical  from  the 
standpoint  of  the  procedure,  the  process  under  which  it  was 
handled,  or  the  case  itself? 

Q.  The  process  under  which  it  was  handled,  and  the  case 
itself,  General.  A.  I  think  it  was  not  typical  in  that  it 
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had  probably  one  or  two,  maybe  three,  more  actual  hearings 
with  the  contractor  than  is  normal  or  average  with  most 
of  the  cases,  even  those  which  go  np  to  unilateral  deter¬ 
mination.  I  think  it  is  typical  in  the  accord  to  the  con¬ 
tractor  of  all  of  the  opportunities  that  the  contractor  asks 
for  at  hearings  at  various  levels.  I  think  that  in  practically 
every  other  particular  it  would  be  regarded — I  would  re¬ 
gard  it  as  a  typical  case. 

Q.  Now,  General,  in  the  course  of  your  study  of  these 
cases,  did  you  have  an  occasion  to  examine  renego- 
1081  tiation  proceedings  from  the  standpoint  of  whether 
the  contract  or  contracts  had  been  entered  into  after 
formal  bids  on  the  one  hand,  or  after  a  negotiation  without 
formal  bids  on  the  other?  A.  I  have  observed  the  differ¬ 
ent  situations  in  many  cases  that  have  come  through  the 
War  Department. 

Q.  Can  you  testify  of  your  own  knowledge  from  the 
examination  of  these  files,  whether  excessive  profits  within 
the  interpretation  of  that  phrase  by  the  War  Department 
Price  Adjustment  Board  and  the  War  Contracts  Price  Ad¬ 
justment  Board  were  confined  to  either  group?  That  is,  to 
the  group  where  formal  bids  had  been  received  on  the  one 
hand  or  to  the  group  where  no  formal  bids  had  been  re¬ 
ceived  but  the  contract  had  been  negotiated  on  the  other. 
A.  You  ask  if  I  can  answer  that  question.  Yes,  I  can. 

Q.  Will  you  please  tell  the  Court  what  your  study  and 
observation  of  these  cases  has  shown  you  in  that  regard? 
A.  The  excessive  profits  was  definitely  not  confined  to 
either  one  or  the  other  of  those  categories. 

Mr.  Winn :  You  may  cross-examine. 

Cross  Examination 

Mr.  Brill :  Before  I  do  that,  what  is  your  understanding 
of  the  testimony  in  the  Stein  case?  Is  that  before  the 
Court? 

Mr.  Winn:  Yes,  that  is  my  understanding  of  it,  that 
General  Hirsch  ’  testimony  in  the  Stein  case  is  now  before 
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the  Court  subject  to  Mr.  Brill’s  right  to  cross- 
examine. 

1082  Mr.  Brill:  Well,  all  right;  I  think  you  are  cor¬ 
rect.  I  will  look  through  it  more  carefully.  I  have 

not  studied  it  very  carefully  up  to  this  time. 

The  Court:  Two  or  three  questions  in  his  testimony 
were  covered  yesterday,  Mr.  Brill. 

Mr.  Brill:  That  is  right,  Your  Honor. 

By  Mr.  Brill: 

Q.  The  substance  of  what  you  have  had  on  the  subject 
of  excessive  profits,  as  I  understand  it,  General,  is  this: 
That  there  are  at  least  some  cases  in  which  competitive 
bidding  occurred  or  where,  in  your  opinion,  excessive  prof¬ 
its  occurred  in  the  sense  used  in  the  price  adjustment  regu¬ 
lations. 

Mr.  Brill :  Could  I  have  that  question  read  again,  please  ? 
(Question  read.) 

The  Witness:  The  substance  of  what  I  testified  would 
be  that  in  my  opinion  excessive  profits  have  risen  in  the 
categories  of  cases  where  there  has  been  the  formal  ad¬ 
vertised  bid  as  previously  required  under  statute,  as  well 
as  in  cases  where  there  has  been  a  negotiated  contract 
By  Mr.  Brill: 

Q.  I  do  not  think  I  said  anything  different  to  that  A. 
I  want  to  be  certain. 

!  Q.  You  do  not  go  beyond  that  in  your  statement?  A. 
X  can  go  beyond  that  if  you  wish. 

1083  Q.  You  have  not  so  far?  A.  That  is  all  right, 
so  far. 

Q.  I  want  to  ask  you  a  question  on  a  little  different  sub¬ 
ject,  not  directly  in  line  with  this  question,  but  I  think  bear¬ 
ing  upon  it 

Take  the  case  of  the  erection  of  an  ordinary  cantonment 
of  the  type  commonly  familiar  to  building  contractors, 
where  plans  and  specifications  were  complete,  and  assume 
that  they  were  advertised  for  bids  generally  throughout 
the  country;  assuming  that  there  was  a  substantial  num- 
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ber  of  bids,  for  the  purposes  of  my  question,  and  that  the 
lowest  bid  was  substantially  in  line  with  the  estimate  pre¬ 
pared  by  the  government’s  representatives  as  to  what  the 
job  ought  to  cost. 

Would  you  say  that  there  are  any  circumstances  under 
which  the  profit  earned  by  the  contractor  under  those  cir¬ 
cumstances  would  be  excessive  in  the  meaning  of  the  regula¬ 
tions!  A  Very  definitely,  yes,  and  we  found  many  such. 

Q.  What  would  be  the  criteria  by  which  you  would 
determine  whether  the  profits  were  excessive  under  those 
circumstances?  A.  It  would  be  by  a  review,  let  us  say, 
of  the  adequacy  of  the  estimate  by  the  representative  of  the 
government  which  in  many  instances  was  not  an  adequate 
estimate  as  to  what  the  cost  would  be.  If  I  may  enlarge 
upon  that — 

Q.  Well,  I  think  I  can  follow  you  all  right.  I  think  I 
am  going  right  along  with  you  and  will  give  you  a 
1084  chance  to  explain  fully  if  I  don’t  have  it  when  I  am 
through. 

Would  you  first  determine  how  much  profit  was  made  and 
then  if  you  find  it  was  more  than  the  normal  percentage  of 
the  cost,  say  that  therefore  the  Government’s  original 
estimate  would  be  inadequate?  Is  that  how  you  would  do 
it?  A.  No. 

Q.  How  would  you  do  it?  A.  We  take  into  considera¬ 
tion  all  of  the  various  factors  which  are  now  required  by 
the  statute  and  which  from  the  beginning  we  had  applied. 
Many  times  added  profit  is  by  virtue  of  proved  efficiencies 
of  the  contractor.  When  we  find  that  to  be  so,  we  accord 
to  that  contractor  additional  dollars  because  of  the  effi¬ 
ciencies  he  has  established. 

Many  times,  on  the  other  hand,  we  find  that  there  are 
extra  dollars  because  of  the  fact  that  there  has  been  inade¬ 
quate  estimates  made.  Sometimes,  if  you  please,  an  esti¬ 
mate  made  by  the  then  representative  of  the  Government. 
We  look  into  every  one  of  the  factors — the  amount  of  capi¬ 
tal  he  has  put  at  risk,  how  much  work  he  has  himself  done, 


830 


whether  on  a  five  or  a  ten  million  dollar  contract  he  has 
done  four  million  dollars  and  a  half  of  work,  or  has  em¬ 
ployed  subcontractors  who  have  done  most  of  the  work  upon 
which  he  likewise  is  getting  a  profit.  We  take  into  consid¬ 
eration  the  risks ;  we  take  into  consideration  the  labor  con¬ 
sideration  which  in  some  places  has  a  great  risk  for 

1085  contractors  than  others.  We  take  into  consideration 
what  the  earnings  of  the  contractor  have  been  under 

normal  competitive  conditions ;  how  much  in  his  investment 
is  necessary  to  do  the  added  amount  of  work  or  whether  the 
added  amount  of  work,  so  far  as  the  contract  is  concerned, 
is  because  he  has  got  a  contract  for  two  million  dollars, 
or  after  getting  the  contract  he  has  got  other  people  to  do 
the  work  for  him  on  which  he  is  not  entitled  to  some  dollars. 

Those  are  a  few  of  the  many  things  we  go  into,  and  not 
merely  because  we  find  an  added  margin  of  profit  which  he 
makes. 

Q.  I  am  glad  to  have  your  explanation  of  how  to  deter¬ 
mine  excessive  profits.  I  am  familiar  with  them  and  they 
are  in  the  statute,  but  how  do  you  determine  that  the  cal¬ 
culation  made  by  the  government  representatives  as  to 
what  the  job  ought  to  cost  was  right  or  wrong?  A.  We  do 
not,  on  account  of  the  fact  that  in  our  consideration  of  it 
it  is  not  material  what  he  estimated  the  job  to  be. 

Q.  Then  you  do  not  try  to  check  the  reliability  of  the 
government’s  representatives’  estimate  in  each  case?  A. 
The  only  think  we  check  is  taking  everything  into  considera¬ 
tion  we  think  there  would  be  or  would  not  be  excessive  pay¬ 
ments  to  the  contractor  for  his  contribution. 

Q.  Then  that  determination  is  not  based  on  the 

1086  comparison  of  the  estimated  cost  and  the  price?  A. 
Not  necessarily. 

Q.  Is  it  at  all? 

Q.  I  think  many  times  we  might  review  it,  and  many 
times  we  have  had  an  indication  of  what  he  came  to  a  judg¬ 
ment  on,  and  many  times  his  thought  on  which  he  based  his 
judgment  is  absolutely  not  before  us  when  we  review  it. 
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Q.  Do  you  remember  any  specific  instance  where  the 
original  government  estimate  of  the  cost  of  a  government 
building  project  was  checked  to  determine  whether  or  not 
it  was  reliable?  A.  That  is  according  to  what  you  mean 
by  a  check.  If  you  mean,  if  we  have  reviewed  it  and  have 
come  to  a  conclusion  that  circumstances  are  such  that  would 
not  make  it  informative,  yes,  we  have  done  that  fre¬ 
quently. 

Q.  You  mean  by  that,  do  you  not,  that  when  the  job  was 
completed  if  you  find  the  cost  was  substantially  less  than 
the  government  estimate,  you  assume  from  that  that  there¬ 
fore  the  government  estimate  was  poorly  made?  A.  Not 
at  alL  I  attempted  to  explain  that  in  detail. 

Q.  How  do  you  determine  whether  the  government  esti¬ 
mate  was  properly  made?  A.  We  do  not  attempt  as  an 
objective  to  check  whether  or  not  the  estimate  was  prop- 
perly  made.  That  may  be  an  incident  in  our  consid- 
1087  eration.  Our  objective  is  to  find  out  how  many  dol¬ 
lars,  if  any,  should  be  taken  away  from  the  con¬ 
tractor,  and  that  is  not  dependent  at  all  on  the  initial  esti¬ 
mate.  It  is  based  on  what  the  contractor  has  done.  Under 
those  proceedings  estimates  become  immaterial. 

Q.  I  understand  that  but  you  did  say  also,  General, 
that  there  were  a  few  cases  where  you  checked  the  reliabi¬ 
lity  of  the  original  estimate?  A.  I  said  there  were  cases 
where  the  original  estimate  was  not  consonant  with  the 
estimates  based  upon,  let  us  say,  the  construction  of  250 
facts  as  we  found  them.  For  instance,  we  have  found 
units  where  in  the  stress  of  the  War  Procurement  period 
there  was  an  expansion  of  that  procurement.  It  was 
doubled  to  500  units. 

The  same  situation  certainly  would  not  apply  as  would 
apply  to  250  units. 

Q.  Of  course.  A.  And  there  are  many  such  circum¬ 
stances  where  we  find  different  situations.  For  instance, 
we  have  found  instances  where  the  initial  estimate  was 
based  on  the  contractor  supplying  all  of  the  equipment  and 


the  situation  was  such  that  the  contractor  could  not  do  it 
and  the  government  furnished  a  very  substantial  part  of  the 
equipment  to  get  the  job  done.  When  we  look  at  it  after 
the  facts,  the  situation  is  quite  different  to  what  the  govern¬ 
ment  estimator  looked  at  when  he  was  viewing  the  mat¬ 
ter. 

1088  Q.  Yes.  I  think  I  understand  that.  Do  you  re¬ 
member  any  instance  where  the  number  of  units  esti¬ 
mated  by  the  government  were  the  number  actually  built 
and  where  all  the  things  contemplated  by  the  plans  and 
specifications  were  done  as  contemplated  and  you  went 
back  and  checked  the  government  estimate  to  find  out  why 
it  was  so  different  than  the  results  showed  themselves  to  be 
as  to  cost?  A.  Well,  I  do  not  want  to  quibble  on  small 
things  but  I  do  not  know  of  a  single  instance  where  in  war 
buildings,  there  were  not  many,  many  modifications  during 
the  course  of  construction. 

I  would  say  there  are  to  my  knowledge,  many  instances 
where  the  completed  project  was,  let  us  say,  approximately 
the  same  as  that  initially  bid  upon,  or  that  initially  awarded 
after  negotiation,  or  where  there  was  substantially  exces¬ 
sive  profits  as  we  viewed  excessive  profits. 

Q.  I  am  sure  of  that, — and  still  you  have  not  answered 
my  question. 

Are  there  any  cases  substantially  of  the  kind  where  I 
referred  to  where  you  went  back  and  checked  the  govern¬ 
ment  estimates  you  referred  to?  A.  No,  I  do  not  know 
of  any. 

Q.  All  right.  That  answers  my  guestion.  A.  I  am  not 
saying  that  was  not  done.  That  is  a  field  matter  so  far  as 
we  are  concerned.  As  far  as  we  are  concerned, 

1089  that  was  not  done,  to  my  knowledge. 

Q.  All  right  Now,  would  you  say  that  determin¬ 
ing  excessive  profits  was  a  matter  of  using  hindsight  as  con¬ 
trasted  with  foresight  which  the  contractor  was  required 
to  use  when  he  bid?  A.  I  say  that  it  is  a  matter  of  taking 
into  consideration  all  of  the  situations  prospectively  con- 


833 


fronting  a  contractor  as  well  as  subsequent  review  of  every¬ 
thing  that  actually  happened  in  connection  with  his  con¬ 
tribution. 

Q.  To  what  extent  do  you  understand  the  regulations 
required  you  to  give  weight  to  the  things  the  contractor  was 
confronted  with  when  he  made  his  agreement  to  build  at  a 
certain  price?  A.  We  felt  Obligated  to  consider  that  and 
we  feel  that  in  every  instance  we  have  done  so. 

Q.  I  said,  to  what  extent  do  you  understand  the  regula¬ 
tions  required  that  be  done?  A.  I  think  it  must  be  taken 
into  consideration. 

0.  All  right.  For  example,  suppose  a  contractor  in  bid¬ 
ding  a  job  makes  inquiry  as  to  the  normal  rainfall  in  that 
area,  and  uses  fair  judgment  in  that  in  figuring  the  cost 
incident  to  being  subjected  to  that  normal  rainfall,  and  then 
when  the  job  is  under  process  there  is  practically  no  rain¬ 
fall  Take  that  sort  of  an  illustration.  In  determining 
whether  or  not  he  made  excessive  profits  would  you 
1090  allow  him  as  part  of  his  cost  the  rainfall  which  he 
anticipated  as  normal,  or  would  you  give  him  credit 
only  for  the  reduced  cost  by  reason  of  the  abnormally  small 
rainfall?  A.  We  would  take  into  consideration  the  ac¬ 
ceptance  of  risk  that  is  normal  in  the  particular  industry. 

In  construction  industry  the  weather  is  always  a  risk. 
That  is  one  of  the  things  that  make  the  construction  in¬ 
dustry  precarious. 

Q.  All  right.  A.  I  must  answer  the  question  in  full,  if 
you  do  not  mind. 

Q.  Take  all  the  time  you  want.  A.  That  is  the  basis 
upon  which  a  contractor  during  his  prior  period  of  opera¬ 
tion,  prior  to  the  war,  has  likewise  made  his  estimates, 
and  likewise  upon  which  he  has  made  his  profit 

Therefore,  from  a  consideration  of  the  industry  and  par¬ 
ticularly  from  a  consideration  of  the  individuals*  record, 
you  can  find  to  what  extent  he  has  taken  these  risks  into 
consideration. 

Now,  that  is  not  controlling.  We  know  that  a  risk  is  not 
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valued  in  the  number  of  dollars  of  risk  if  the  thing  even¬ 
tuates.  That  is  not  the  way  risks  are  evaluated  but  when 
We  know  there  is  a  risk  we  take  it  into  consideration  and  we 
attempt  to  accord  extra  dollars  because  of  the  fact  that  the 
risk  has  been  assumed,  but  we  likewise  see  to  what 

1091  extent  the  contractor  has  protected  himself  against 
risk,  and  if  a  contractor  who,  for  illustration,  has 

normally  been  willing  to  operate  on  8, 10  or  12  per  cent,  let 
us  say,  when  we  find  that  he  has  on  a  particular  year’s  op¬ 
eration  protected  himself  with,  let  us  say,  an  over-all  return 
initially  of  20  or  25  per  cent,  we  fell  that  he  has  removed 
the  risk  that  normally  would  be  imposed  on  him  in  the 
normal  operation  of  his  particular  type  of  business, 
i  Q.  Now,  let  us  stop  at  that  point  a  moment  and  I  will 
ask  you  a  question.  In  determining  whether  or  not  the  man 
protected  himself  by  a  margin  of  20  per  cent  as  against  10 
per  cent  to  take  care  of  these  risks,  how  do  you  determine 
that  he  took  that  margin  into  account  rather  than  a  smaller 
one — by  a  result,  or  looking  at  his  estimate  and  checking 
the  care  with  which  that  is  made?  A.  We  look  at  it  by 
seeing  what  was  done  and  what  risk  he  took  in  the  doing  of 
it  There  is  a  very  big  difference  between,  for  instance, 
the  risk  I  may  take  to  dredge  a  canal  with  my  own  equip¬ 
ment,  and  the  risk  I  take  if  I  get  the  contract  and  I  employ 
you,  who  will  be,  let  us  say,  in  financial  position  to  respond 
to  me  if  you  do  not  carry  out  your  contract — if  having  re¬ 
ceived  the  contract  I  sit  in  my  office  and  let  you  do  the  job. 
In  other  words,  we  attempt  to  find  out  what  was  actually 
risked  in  carrying  out  the  contracts,  and  the  initial  dollars 
of  the  contract  can  never  tell  us  that. 

Q.  Now,  let  us  see. 

1092  I  understand,  of  course,  that  the  extent  to  which  a 
contractor  sublets  part  of  his  responsibility  to  some¬ 
body  else  adequately  able  and  willing  to  carry  it  out,  to 
that  extent  his  own  risk  is  eliminated  or  reduced.  A. 
Minimized,  yes. 

Q.  Let  us  take  a  case,  to  make  our  problem  clear,  where 
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the  contractor  did  not  reduce  his  risk  after  he  made  his  bid 
but  kept  all  of  the  risk  involved  originally.  Suppose  that 
he  estimated  a  profit  at  the  normal  percentages  accustomed 
to,  say,  10  per  cent  above  overhead  and  suppose  that  when 
he  gets  all  through  it  turns  out  that  instead  of  having  a 
profit  of  ten  per  cent  above  overhead  he  has  20  per  cent  or 
15  per  cent,  something  more  than  10.  How,  do  you  deter¬ 
mine  he  is  over-compensated  for  the  risk  on  that  record? 
A.  It  is  altogether  according  to  your  view  of  whether  or 
not  he  charged  too  much  for  that  risk,  and  it  is  purely  a 
matter  of  judgment. 

Q.  What  do  you  base  the  judgment  on?  Do  you  base 
it  on  the  fact  that  it  worked  out  so  he  got  more  than  10 
per  cent,  or  do  you  base  it  upon  the  fact  that  you  went 
back  and  checked  the  figures  to  see  that  he  is  sound  in  his 
judgment.  A.  I  would  base  it  on  a  particular  case  where 
if  every  one  of  the  risks  had  happened  and  he  still  made  a 
very  big  profit,  then  I  would  conclude  he  has  amply  pro¬ 
tected  himself.  It  goes  from  that  point  all  the  way  down 
to  zero. 

1093  If,  in  a  particular  case  I  find  he  gets  the  advantage 
of  weather  but  has  obligations  put  upon  him  where 
he  had  not  expected  those  obligations,  for  instance,  where 
he  had  expected  roads  to  be  built  and  then  there  were  no 
roads  built,  and  if  he  had  to  build  them  himself,  or  where  he 
had  to  expend  dollars  not  in  building  of  the  roads  but  be¬ 
cause  there  was  delay  because  the  roads  were  not  ready  for 
him,  I  would  say  that  there  was  a  balance.  There  might  be 
an  accumulation  of  dollars  because  he  had  good  weather 
but  a  deduction  of  dollars  because  of  these  other  things 
imposed  upon  him. 

Therefore,  when  we  find  out  what  happened  it  gives  us 
a  better  basis  for  judgment  as  to  whether  or  not  he  has 
overevaluated  his  risk. 

Q.  All  right.  Now,  let  me  ask  you  this:  Are  you 
prepared  to  say  that  generally  speaking  when  the  Price 
Adjustment  Board  found  that  a  contractor  who  had  bid  on 
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a  job  and  given  a  bond  for  its  completion  bad  actually,  as  it 
worked  out,  earned  more  than  a  normal  rate  of  profit,  are 
you  prepared  to  say  that  that  was  not  usually  an  dgener- 
ally  accepted  as  pretty  conclusive  proof  that  he  had  asked 
too  much  in  the  beginning?  A.  I  can  say  absolutely  that 
it  was  not  accepted  as  such  proof. 

Q.  And  that  means  that  they  would  have  to  go  into  the 
situation  as  it  existed  when  the  bid  was  made,  for 

1094  the  purpose  of  weighing  the  risk  as  they  then  would 
presume  it  to  exist,  to  determine  whether  or  not, 

first,  he  had  asked  too  much  to  cover  risks,  and  second, 
whether  he  had  estimated  the  known  costs,  accurately,  and 
it  would  require  that  kind  of  evaluation?  A.  Yes,  we 
would  try  to  protect  ourselves. 

i  Q.  Without  that  sort  of  evalution,  you  could  not  de¬ 
termine  whether  or  not  the  profits  were  excessive?  A.  To 
the  extent  of  the  one  factor  of  risk,  that  is  correct? 

Q.  Yes.  Thank  you  very  much. 

May  I  take  a  moment  now  to  look  over  this  testimony, 
Your  Honor,  to  see  if  there  is  anything  else  I  want  to  ask 
the  witness? 

The  Court :  We  will  take  a  five-minute  recess. 

(Short  recess.) 

By  Mr.  Brill: 

Q.  In  your  testimony,  General,  in  the  Stein  case,  at  page 
687,  starting  with  line  23,  you  said  “In  the  application  of 
this  as  well  as  the  other  factors  in  renegotiation  it  has  not 
been  the  administrative  policy,  and  in  that  we  felt  that  we 
were  following  the  desire  and  direction  of  the  Congress,  to 
attempt  to  find  the  lowest  price  which  might  have  been 
achieved  if  at  the  time  of  the  making  of  the  prices  every¬ 
thing  had  been  known  that  we  would  later  on  find  out 

1095  after  the  production  has  ensued.” 

That  statement  is  exactly  what  you  said.  A.  If 
everything  had  been  known,  yes. 

Q.  To  do  that  would  be  to  pay  the  contractor  for  the 
unknown  risk?  A.  Yes. 
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Q.  One  more  question,  General,  along  that  line.  To 
what  extent,  if  at  all,  in  determining  so-called  excessive 
profits,  was  the  policy  of  your  Board  to  give  any  weight  to 
the  fact  that  the  contractor  guaranteed  that  he  would  build 
the  job  at  the  price  contracted  for  so  that  if  it  cost  him  more 
than  that  he  would  take  the  loss  and  there  was  no  provision 
for  compensating  him  for  any  part  of  that  loss  in  the  end? 
A.  I  think  that  consideration  of  the  possibility  of  loss  is 
inherent  in  the  consideration  of  the  risk  that  the  contractor 
faces  in  connection  with  any  contract  he  enters  into,  and 
from  that  standpoint  I  would  say  that  it  is  a  matter  of 
consideration  in  renegotiation. 

Now,  there  is  a  philosophy  behind  it,  if  you  would  like  me 
to  elaborate  a  bit. 

Q.  Yes.  A.  There  has  been  no  philosophy  of  guaran¬ 
teeing  profits  to  contractors.  That  was  fully  discussed  in 
the  Congress.  The  obvious  reason  for  that  is  that 
1096  that  would  take  away  completely  any  incentive  to¬ 
ward  the  holding  down  of  costs.  In  addition  to 
that,  it  would  let  the  unqualified  bid  in  hope  of  making 
profit  but  with  the  assurance  that  if  they  did  not  make  a 
profit,  at  least  they  would  not  have  a  loss  and  during  that 
period  of  time  would  have  protected  themselves  with  the 
costing  of  substantial  salaries. 

For  that  reason  there  was  not  incorporated  in  the  re¬ 
negotiation  statute  any  right  on  the  part  of  those  admin¬ 
istering  the  Act  to  guarantee  to  any  contractor  that  he 
would  make  a  profit  on  this  price  contract. 

Q.  And  the  essence  of  that  philosophy  is  that  it  is  the 
desire  of  the  government  to  preserve  the  incentive  to  do 
a  good  job  at  the  lowest  possible  price?  A.  Right. 

Q.  And  the  complement  to  that  philosophy  is  this :  That 
in  accepting  that  premise  it  is  necessary  to  take  into  ac¬ 
count  the  position  the  contractor  was  in  when  he  made  that 
offer  and  was  accepted?  A.  That  is  correct. 

Q.  And  I  take  it  that  in  renegotiating  a  contractor, 
since  you  say  that  philosophy  was  applied,  there  must  be 
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data  in  the  files  of  the  government  in  each  case  showing 
the  way  in  which  that  principle  was  applied  and  what  was 
done  about  checking  into  the  facts  to  evaluate  those 

1097  facts  in  the  light  of  that  principle?  A.  Well, — 

Q.  Is  that  too  long  a  sentence?  A.  You  made  a 
statement.  You  did  not  ask  me  anything? 

Q.  Is  that  true,  that  there  is  that  data  in  the  files  of 
the  Price  Adjustment  Board?  A.  I  do  not  think  you  find 
it  spelled  out  in  that  way  in  a  great  many  cases.  In  some 
of  them  you  would. 

Q.  Some  of  them  would  be  spelled  out  and  some  would 
be  in  the  minds  and  conscience  of  the  men  who  do  the  job? 
A.  And  some  it  would  be  obvious  from  the  factual  matter 
that  had  been  presented  in  the  case. 

Q.  Whatever  the  character  of  the  information  is,  show¬ 
ing  the  application  of  that  principle,  that  information  is 
available  to  the  government,  if  it  wanted  to  produce  it  in 
the  Court  to  aid  it  in  the  consideration  of  that  problem? 
A.  Anything  in  our  files  is  of  course  available  to  the  Tax 
Court. 

Q.  Is  that  sort  of  thing,  that  information,  available  in 
the  case  of  renegotiation  cases  in  the  Tax  Court?  A.  I 
explained  that  in  most  instances  it  would  be  a  matter  of  the 
factual  presentation  that  would  be  considered  by  the  rene¬ 
gotiators,  and  as  I  said  a  few  minutes  ago,  I  doubt  if  you 
would  find  spelled  out  in  a  great  many  cases  their  consid¬ 
eration  of — I  mean,  in  detail,  reflecting  themselves  back 
and  attempting  to  evaluate  each  of  the  separate 

1098  risks. 

Q.  The  men  who  did  that  job  are  still  around  in 
many  of  those  cases,  are  they  not?  A.  Yes,  and  I  think 
that  is  exactly  what  the  Tax  Court  must  do  in  many  of 
those  cases. 

1  Q.  And  have  the  techniques  of  these  men  you  are  talk¬ 
ing  about?  A.  Techniques,  but  not  the  judgment  instead 
of  the  judgment  of  the  Tax  Court. 
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Q.  That  is  right.  I  would  not  substitute  that  judgment 
for  that  of  the  Court,  either,  but  I  would  want  them  to  have 
the  material  they  want  in  the  exercise  of  that  judgment. 
A.  Every  piece  of  material  is  available,  yes. 

Q.  That  is  right.  Well,  we  did  not  get  it  in  our  case. 
Now,  General,  in  your  connection  with  the  Price  Adjust¬ 
ment  work,  did  you  obtain  a  fair  knowledge  as  to  the  extent 
to  which  the  technique  of  obtaining  tentative  bidding  in  the 
building  construction  field  was  followed  in  the  different 
government  departments  after  December  1941?  A.  Do 
you  mean  the  old  type  of  the  advertised  — 

Q.  Yes.  A.  The  extent  to  which  it  was  followed? 

Q.  Yes.  A.  No,  I  could  not  say  the  extent  to 

1099  which  it  was  followed  after  that  type. 

Q.  You  did  not  get  any  definite  ideas  on  that 
subject  even  from  your  broad  experience?  A.  I  know  of 
many  instances  where  the  bids  were  after  advertisment 
was  made  I  know  of  a  great  many  such  instances. 

Q.  You  could  not  weigh  the  extent  to  which  —  A.  In 
numbers,  no. 

Q.  Even  in  your  experience  in  renegotiation  that  fact 
did  not  come  out  clearly  in  your  mind?  A.  Not  from  the 
total  summation  of  those  figures. 

Q.  Or  comparison  of  volume  of  the  two  types?  A.  No, 
except  that,  as  I  said  before,  there  were  many  cases  where 
there  was  the  advertisement  and  the  contract  awarded, 
which  were  considered  in  renegotiation. 

Q.  All  right. 

Now  you  recognize,  do  you  not,  General,  the  distinction 
between  the  field  of  procurement  which  dealt  with  new  and 
unusual  products  on  the  one  hand,  and  the  field  of  procure¬ 
ment  in  simple  ordinary  building  construction  of  a  familiar 
character?  A.  Yes. 

Q.  There  is  a  real  distinction  in  the  problem  relating  to 
those  two  types  of  work?  A.  I  find  a  very  shadowy 

1100  outline  between  the  two,  however. 

Q.  Will  you  explain  that?  A.  I  think  you  will 
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find  that  there  are  many  similar  types  of  construction 
which  must  be  completed  under  quite  different  conditions. 

Q.  Like  what!  A.  Cantonments,  for  instance,  out  in 
an  area  where  water  for  the  employees  must  be  carried 
250  miles.  The  building  of  certain  structures  in  an  area 
where  there  has  been  no  opportunity  to  find  out  what  the 
subsurface  conditions  are  —  something  you  would  not  face 
normally  in  a  competitive  period  when  there  is  both  oppor¬ 
tunity  and  time  to  get  the  basic  facts  which  will  come  into 
a  bid. 

Q.  What  others,  besides  the  lack  of  time  to  examine  the 
soil  conditions  and  the  distance  which  you  must  carry 
drinking  water!  A.  The  soil  condition  is  one  that  is  very 
critical. 

Q.  We  have  that.  A.  The  change  in  labor  situations 
in  particular  areas. 

For  instance,  during  normal  times  you  are  not  con¬ 
fronted  with  the  possibility  of  a  draft  which  may  put  out 
from  under  you  the  people  you  are  relying  upon  to  go  ahead 
with  your  work.  That  is  a  very  serious  consideration  in 
connection  with  wartime  construction.  The  availability  of 
materials.  In  normal  times  you  have  your  sources 
1101  of  material  established  and  no  priority  is  going  to 
take  those  materials  away  from  you. 

In  wartime  that  is  another  risk.  We  find  out  that  when 
the  contractors  have  looked  at  each  of  these  situations  they 
have  put  down  something  extra  in  their  bid  and  added  them 
all  up,  and  that  is  the  reason  I  think  we  frequently  find  too 
many  dollars. 

Q.  Those  are  risks  which  contractors  bidding  in  build¬ 
ing  construction  were  forced  to  take  after  Pearl  Harbor! 
A.  That  is  right,  and  like  I  say,  in  many  instances  for 
each  and  every  risk  they  added  on  and  with  fair  assurance 
that  only  some  of  them  would  eventuate. 

Q.  Well,  there  are  provisions  in  most  building  contracts 
let  on  plans  and  specifications  with  public  bidding  provid¬ 
ing  for  protection  to  the  contractor  in  his  soil  conditions 
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not  revealed  by  the  plans  and  specifications  and  not  appar¬ 
ent  on  inspection?  A.  I  cannot  say  universally.  I  know 
of  some  where  they  were  not  presented  and  have  entered 
into  renegotiation. 

Q.  Doesn’t  the  standard  form  cover  that?  A.  I  am 
not  so  sure  that  everything  was  on  standard  forms. 

Q.  Where  standard  forms  were  used?  A.  I  have  seen 
it  in  the  forms  before  the  war,  yes. 

Q.  Didn’t  they  use  it  after  that,  too?  A.  There 

1102  is  such  a  variety  of  forms,  sir,  I  can’t  testify  to  that. 

Q.  Well,  this  matter  of  drinking  water  is  a  com¬ 
paratively  small  item,  is  it  not?  A.  In  some  instances  it 
was  important.  It  was  a  matter  of  drinking  water  affect¬ 
ing  the  labor. 

Q.  If  you  did  not  have  it,  you  mean?  A.  Yes,  and  the 
uncertainty  of  it,  the  insecurity  of  it,  was  in  some  spots 
very  important.  The  lack  of  opportunity  for  entertainment 
in  after-hours  of  work  was  important  in  some  spots.  So 
many  things  were  different  than  in  peacetime. 

Q.  I  take  it,  General,  that  when  the  government  pre¬ 
pared  plans  and  specifications  completely  for  the  obtaining 
of  public  bids  on  a  construction  project  and  had  the  men 
available  to  estimate  the  cost  of  those  projects  with  a  fair 
degree  of  normal  accuracy  and  obtained  bids  from  con¬ 
tractors  substantially  in  line  with  those  estimates,  under 
those  circumstances,  the  practice  was  followed  by  letting 
such  jobs  on  a  competitive  bid  basis?  A.  I  can’t  answer 
that.  I  know  that  many  were. 

Do  you  know  of  any  reason  why  they  should  not  have 
been?  A.  No,  I  can’t. 

Q.  If  they  were  under  those  circumstances  let  on  that 
basis  and,  if  we  assume  that  the  government  esti- 

1103  mated  the  costs  with  a  fair  degree  of  accuracy,  can 
you  tell  us  how,  under  those  circumstances,  profits 

might  still  be  excessive  within  the  meaning  of  the  regula¬ 
tions?  A.  If  you  take  as  a  premise  that  everything  was 
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such  that  there  could  not  be  any  excessive  profits,  I  must 
necessarily  say  that  there  were  not  any. 

Q.  My  question  really  said  that  in  effect,  did  it  not?  A. 
That  is  right 

Q.  I  want  to  compliment  you  on  your  objectivity,  and 
your  fairness,  General.  I  appreciate  it  very  much. 

When  you  talked  about  war  conditions  which  made  a 
difference  in  the  reliability  of  bids  as  the  basis  for  a  fair 
price,  I  think,  when  did  those  war  conditions  commence  in 
your  opinion? 

iln  other  words,  when  did  conditions  become  abnormal 
with  regard  to  the  government  to  get  fair  bids  in  your  opin¬ 
ion?  A.  To  my  knowledge,  in  one  part  of  the  country,  it 
was  long  before  Pearl  Harbor. 

Q.  WTiat  part  is  that?  A.  That  is  my  home  in  Texas. 

!  Q.  Do  you  know  of  any  other  areas?  A.  As  of  that 
time,  no. 

!  Q.  Aside  from  Texas,  what  is  the  earliest  date  you  can 
fix,  to  your  own  knowledge?  A.  Well,  from  my 
1104  own  knowledge,  from  memorandum  within  the  De¬ 
partment  that  has  come  to  my  attention  in  my  offi¬ 
cial  capacity,  I  would  say  that  throughout  the  country  in 
that  time  there  was  a  scarcity  in  the  construction  field. 

Q.  What  time  was  that?  A.  1941-1942. 

i  Q.  When,  in  1941  or  1942?  A.  Oh,  as  far  back  as  the 
middle  of  1941  for  certain. 

Q.  Now,  let’s  see.  Yo  do  not  mean  to  say,  General,  do 
you,  that  there  wasn’t  a  large  volume  of  building  construc¬ 
tion  for  the  government  after  the  middle  of  1941  where 
bidding  was  on  a  fairly  sound  competitive  basis,  and  where 
the  government  nevertheless  let  the  contracts  for  the  lowest 
bid.  Where  the  government  let  the  contract  to  the  lowest 
bidder. 

As  was  testified  to  by  Mr.  Kenney,  there  was  the  objec¬ 
tive  of  getting  things  done  and  getting  them  done  quickly, 
and  money,  although  important,  was  secondary  and  many 
times  there  were  bids  presented  the  lowest  of  which  did  not 
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mean  it  was  within  reason ;  it  just  happened  to  be  the  low¬ 
est  bid  of  which  all  were  too  high  because  the  contractors 
knew  if  they  did  not  get  job  No.  1,  there  was  plenty  of  work 
for  them  to  do  and  they  would  eventually  get  job  No.  2  or  3, 
at  their  own  price. 

The  existence  of  bids  and  any  number  of  bids  —  and  we 
have  found  that  from  the  record  —  did  not  insure  a  fair 
price. 

Q.  Well,  contracts  that  are  let  under  those  cir- 

1105  cumstances,  are  they  not  described  as  negotiated  con¬ 
tracts?  A.  I  do  not  know  how  you  would  describe 

them.  If  it  is  the  lowest  bid  after  there  has  been  a  request 
for  bids  and  that  is  given  to  the  lowest  bidder  — 

Q.  Isn’t  there  a  rule,  statutory  or  otherwise,  by  which 
the  government  was  not  permitted,  prior  to  1941,  to  let  a 
job  bid  on  a  competitive  bid  unless  the  bid  was  within  a 
certain  percentage  of  the  government’s  own  estimate  of  the 
cost  of  the  job?  A.  I  am  not  familiar  with  that  question. 

Q.  You  realize,  I  take  it,  General,  that  the  mere  fact 
that  on  a  job  advertised  for  competitive  bids  there  is  only 
a  number  —  only  two  or  three  bids  submitted.  It  does  not 
necessarily  mean  that  the  expected  or  potential  competition 
was  not  adequate  to  induce  the  bidders  to  make  their  bids? 
A.  The  Congress  thought  it  was  necessary,  sir,  in  the 
modification  of  the  statute. 

Q.  I  am  asking  you  what  you  think.  A.  I  think  that 
under  the  conditions  as  they  existed  at  that  time,  it  was  a 
very  substantial  indication  that  there  was  not  a  competitive 
situation. 

Q.  In  1943,  when  the  Congress  amended  the  Act  to  ex¬ 
clude  building  construction  where  there  were  two  or  more 
bids,  are  you  satisfied  that  that  was  adequate  for 

1106  protection  of  the  government  at  that  time?  A.  I 
think  that  there  were  some  instances  where  there 

were  excessive  profits  even  under  that  modification,  but  I 
think  as  a  general  law  to  be  applied  throughout  the  country 
the  exceptions  were  so  few  that  it  was  substantially  a  pro¬ 
tection  to  the  Government. 
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Q.  Was  the  situation  different  six  months  before  that 
date?  A.  Very  substantially  different. 

i  Q.  Tell  ns  where  and  how  yon  know  it?  A.  I  know  it 
again  from  the  memoranda  that  has  come  to  my  attention  in 
my  official  capacity  at  a  time  when  we  were  gathering  to¬ 
gether  the  information  to  be  presented  to  Congress  in  their 
consideration  of  the  modification  of  the  statute,  and  it  was 
regarded  that  the  real  stress  in  connection  with  the  con¬ 
struction  industry  did  not  lessen  until  some  time  around 
March,  April  or  May  of  1943. 

Q.  The  change  that  occurred  was  a  change  in  the  de¬ 
mand  for  construction  as  compared  with  the  supply  of 
available  contractors,  is  that  what  you  mean?  A.  There 
was  a  great  lessening  in  the  demand  and  the  urgency  in  the 
demand  on  the  part  of  the  government. 

!  Q.  After,  say,  March,  April,  May  or  June  of  1943?  A. 
That  is  right 

Q.  Now,  you  testified  at  page  704,  line  12,  in  the  Stein 
case,  regarding  the  statutory  criteria  for  determin- 
1107  ing  excessive  profits  and  which  criteria  indicated 
that  the  price  adjustment  board  might  add  additional 
criteria  if  it  saw  fit. 

At  line  12  you  said:  “We  have  found  no  factor,  no  situa¬ 
tion,  which  in  our  judgment  was  not  fully  covered  in  the 
factors  specifically  set  forth  in  the  statute.  Therefore,  we 
have  not  issued  any  regulations  specifying  any  additional 
factors.”  A.  And  that  is  correct. 

Q.  That  is  still  true?  A.  Yes. 

Q.  I  have  heard,  General,  that  the  Price  Adjustment 
Board  frequently  stated  to  building  contractors,  for  ex¬ 
ample,  that  we  have  a  top  limit  established  by  way  of  a 
percentage  of  allowable  profit,  and  therefore,  since  we  have 
given  you  that  limit  we  cannot,  by  virtue  of  our  regulation, 
or  directives,  give  you  any  more.  Was  there  such  a  prac¬ 
tice?  A.  I  know  of  no  such.  And  certainly  there  was  no 
suggestion  or  memorandum  or  regulation  so  far  as  the  War 
Department  Price  Adjustment  Board  was  concerned. 
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Q.  You  know  there  was  not?  A.  That’s  right. 

Q.  Did  you  ever  hear  of  such  a  practice?  A.  I  do  not 
know  that  I  have  ever  heard  of  such  a  practice  discussed. 

Q.  I  have  been  before  the  Price  Adjustment 

1108  Board  many  times.  I  do  not  want  to  testify  of 
course  but  I  want  to  tell  you  what  I  have  heard  and 

ask  you  if  you  can  confirm  it  or  not.  That  is,  “the  percent¬ 
age  we  have  allowed  you  on  the  work  you  did  is  the  top  we 
have  allowed  to  anybody  and  even  though  we  would  like  to 
make  an  exception  in  your  case,  we  cannot  go  beyond  that 
percentage.”  A.  There  was  certainly  no  direction  from 
the  top  and  I  certainly  do  not  know  anything  about  it. 

Quite  the  contrary.  I  would  say  that  we  have  always 
stated  that  we  would  like  to  see  the  case  where  the  contrac¬ 
tor  would  be  entitled  to  —  I  hate  to  talk  about  percentages, 
they  are  more  misleading  than  informative  —  we  would  like 
to  see  the  case  where  a  capital  contractor  could  be  allowed, 
say,  even  75  per  cent,  if  the  contractor  could  have  devised 
something  that  would  have  shortened  the  war  even  for  a 
short  time.  We  have  always  attempted  to  evaluate  what 
the  contractor  has  done,  and  likewise  in  the  opposite  direc¬ 
tion  we  had  no  compunction  against  renegotiating  the  con¬ 
tractor  into  the  red  so  far  as  his  books  are  concerned  if  he 
wanted  to  take  the  dollars  which  otherwise  would  have  been 
profits  and  was  profiting  by  undue  expenditures.  We  were 
not  limited  in  either  direction  and  we  have  never  issued 
any  suggestion  to  any  of  the  services  that  they  should  be  so 
limited. 

Q.  Iam  glad  to  hear  that. 

Now,  General,  did  you  in  evaluating  your  formula 

1109  for  excessive  profit  determination  recognize  any  jus¬ 
tification  for  the  claim  of  a  contractor  that  since  he 

was  working  at  a  time  when  the  Internal  Revenue  Depart¬ 
ment  Collected  excess  profits  tax  they  had  a  right  in  figur¬ 
ing  his  profits  to  weigh  that  fact  in  the  Act?  A.  We  have 
had  that  presented  on  innumerable  occasions  and  it  was 
urged  very  extensively  and  emphatically  before  the  Con- 
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gress  and  the  Congress  came  to  the  conclusion  that  we  had 
previously  reached  based  upon  our  interpretation  of  the 
statute  that  our  consideration  of  the  dollars  should  be  be¬ 
fore  any  consideration  of  the  impact  of  taxes. 

Q.  Is  there  anything  in  the  statute  that  says  that?  A. 
Before  taxes,  yes. 

Q.  I  had  forgotten  that.  A.  It  is  completely  presented 
in  the  Congressional  hearings  and  in  the  committee  reports. 
There  has  been  no  one  thing  so  strenuously  urged  in  rene¬ 
gotiation  as  that.  Our  conclusion  has  been  that  the  taxes 
that  the  Congress  prescribes  in  its  law  is  one  thing  and  we 
have  no  right  by  increasing  prices  to  pay  the  taxes  which 
the  Congress  by  law  has  said  a  particular  contractor  should 
pay- 

Q.  Let  us  proceed  one  step  further.  You  can  readily 
conceive  of  a  case  where  a  contractor  might  earn,  say,  in 
round  figures  $2,000,000  on  a  building  contract  before  taxes, 
and  by  reason  of  the  excess  profits  tax  law  have  left 
1110  after  taxes,  say,  a  quarter  of  a  million  or  $300,000, 
some  ten  or  twelve  per  cent  of  that  two  million  dol¬ 
lars,  can  you?  A.  Yes. 

Q.  That  is  very  reeadily  acceptable  as  the  case  which 
might  occur  and  did  occur  in  many  instances?  A.  Yes, 
both  in  war  procurement  and  civilian  production. 

Q.  And  you  recognize  the  case  where  a  taxpayer  could 
conceivably  make  a  profit  before  taxes  of  two  million  dol¬ 
lars,  and  there  might  be  a  risk  so  great  that  a  profit  after 
taxes  of  only  $200,000  might  be  so  great  that  he  could  not 
afford  to  take  that  risk  at  all?  A.  Well,  if  the  risk  is  a 
business  risk,  of  course  there  would  be  a  deduction  before 
you  would  come  to  the  computation  of  your  tax. 

Q.  Well,  suppose  the  risk  turned  out  to  be  a  reality  and 
instead  of  making  a  profit  of  $2,000,000  he  lost  $200,000? 
A.  And  that  of  course  is  the  question  you  put  to  me  be¬ 
fore  I  attempted  to  answer.  In  other  words,  there  was  no 
guarantee  against  loss,  but  the  fact  that  in  any  business 
venture,  if  a  risk  is  taken  on  the  pricing  and  the  circum- 
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stances  of  a  particular  contractor,  if  there  is  a  risk  of  a  loss 
or  a  low  profit,  that  is  a  part  of  it  that  is  taken  into  con¬ 
sideration  in  renegotiation. 

1111  Q.  Yon  took  that  into  account!  A.  We  took 
into  consideration  every  one  of  those  things. 

Q.  You  took  into  account  the  risk  of  what  he  would  have 
left  before  or  after  taxes  ?  A.  Before  taxes,  because  what 
he  has  left  after  taxes  would  be  modified  considerably  as  to 
whether  these  risks  came  into  actuality.  Let  us  assume  he 
had  two  million  dollars  of  profit,  and  he  planned  on  one 
million  dollars  risk. 

Let  us  say  $400,000  came  into  actual  consideration.  He 
would  have  left  $600,000  before  taxes. 

So  we  look  at  how  well  he  protected  himself  in  dollars 
against  risk  before  taxes  because  if  it  is  a  legitimate  busi¬ 
ness  deduction,  it  comes  out  before  there  is  the  impact  of 
tax. 

Q.  But  if  he  has  no  profit  left  at  the  end  of  the  year,  he 
does  not  get  any  benefit  for  that  loss?  A.  That  is  right, 
because  there  is  no  guaranteed  economy,  in  the  wartime 
picture  particularly. 

Mr.  Brill :  I  think  that  is  all. 

Mr.  Winn :  No  further  questions. 

The  Court :  You  are  excused. 

(Witness  excused.) 

The  Court :  Call  your  next  witness. 

Mr.  Winn:  May  it  please  the  Court,  I  have  just 

1112  received  a  note  from  Mr.  Kenney  which  says  there 
is  a  matter  of  very  great  urgency  that  has  come  up 

suddenly  and  makes  it  impossible  to  leave  the  Navy  De¬ 
partment.  He  says  he  can  be  here  at  10  o’clock  tomorrow 
morning. 

I  suggest  we  continue  on  the  legal  argument  of  the  sub¬ 
poena. 

The  Court :  You  had  contemplated,  had  you  not,  having 
that  argue  after  the  end  of  Mr.  Kenney’s  testimony? 
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Mr.  Winn :  I  think  Mr.  Brill  has  already  covered  on 
cross-examination  those  aspects  of  the  scope,  shall  we  say, 
of  the  subpoena  which  is  involved. 

Mr.  Brill :  That  is  correct. 

The  Court:  Well,  if  there  is  no  reason  why  we  should 
not  go  ahead  with  that,  we  could  do  so  now. 

Mr.  Brill :  May  I  suggest,  Your  Honor,  that  there  is  no 
need  for  argument  in  view  of  the  limitations  I  have  now 
placed  upon  the  material  I  want  It  seems  to  me  there 
should  not  be  any  objection  to  my  having  it  I  have  defi¬ 
nitely  limited  my  demands  first  to  the  Army  to  something 
he  can  get  up  very  readily,  a  few  totals.  He  will  have  them 
here  and  I  have  agreed  that  they  be  submitted  to  the  Court 
even  after  we  have  closed  the  case.  There  is  no  hurry 
about  that 

With  respect  to  the  Navy,  I  have  offered  to  accept  what 
Mr.  Kenney,  in  his  judgment,  says  he  can  do  within  a  rea- 

i  sonable  time  and  limited  that  very  closely. 

1113  Now,  should  we  have  to  have  any  legal  argument 
as  to  my  right  to  that? 

Mr.  Winn:  I  think  the  legal  right  is  still  a  matter  of 
question,  merely  because  the  subject  matter  of  the  subpoena 
duces  tecum  may  have  been  adjusted  so  as  to  permit  its 
physical  presentation  in  Court  as  distinguished  from  the 
way  it  was  originally  drafted  has  merely  disposed  of  the 
question  of  practicality  before  the  Court. 

There  is  still  the  question,  even  though  this  could  be 
brought  in  on  one  piece  of  paper  in  ten  minutes*  time,  as  to 
whether  or  not  the  petitioner  is  entitled  to  ask  under  all  of 
the  circumstances  that  this  information  be  brought  in.  I 
do  not  think  it  is  material.  I  objected  on  the  ground  of  its 
materiality  at  the  outset  and  I  would  like  to  be  heard  on 
that  question. 

The  Court:  I  think  that  is  true,  that  the  getting-to¬ 
gether  you  have  done  by  using  reason  and  good  sense  on 
both  sides  has  only  eliminated  the  question  of  practicality. 
I  have  unfortunately  yet  to  decide  whether  or  not  you  are 
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entitled  to  that  evidence  as  a  matter  of  law.  In  other 
words,  I  have  to  decide  now  or  at  some  time  whether  it  is 
material  or  not,  as  counsel  has  just  said. 

Mr.  Brill:  My  argument,  Your  Honor,  can  be  summar¬ 
ized  very  briefly. 

The  Court  has  seen  these  Michigan  Law  Review 

1114  articles. 

They  indicate  very  clearly  that  in  part,  part  of  the 
subject  we  are  concerned  with,  the  retroactive  aspects  of 
the  law  in  contracts  that  do  not  contain  the  renegotiation 
clause  and  were  in  existence  before  April,  1942,  whether  or 
not  in  consideration  of  the  constitutionality  of  the  question 
it  is  one  of  the  things  with  which  the  Court  is  or  may  be 
concerned  that  in  a  particularly  broad  field  like  building 
construction  the  factual  background  which  the  government 
has  used  publicly,  and  in  this  case  as  an  attempt  to  sustain 
the  constitutionality,  does  or  does  not  exist. 

The  fact  that  counsel  says  that  the  matter  of  the  free 
market  or  competition  is  not  the  sole  test  is  not  an  answer 
because  if  it  is  a  partial  test  it  has  weight. 

Counsel  has  not  denied  the  principle  of  the  Nebbia  case 
that  it  may  be  constitutional  under  some  circumstances  in 
some  case  and  unconstitutional  as  applied  to  circumstances 
in  other  cases. 

That  has  apparently  been  accepted  as  a  proper  statement 
of  the  legal  principle  involved.  I  will  not  argue  with  that 
principle  unless  it  is  controverted.  It  has  been  accepted 
by  both  the  Court  and  counsel  as  I  understood  them. 

"With  that  in  mind,  it  may  follow  a  conclusion  that  if  any 
of  the  important  elements  in  determining  the  element  of  due 
process  is  lacking  in  the  construction  field,  the  Court  should 
welcome  evidence  on  that  point  so  as  to  be  prepared 

1115  to  say  what  it  will  on  that  issue. 

Now,  what  are  the  other  elements  besides  compe¬ 
tition? 

I  say  there  are  none  of  great  importance.  One  suggested 
is  morale  of  the  armed  forces.  The  other  suggestion  is  the 
danger  of  inflation. 
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There  has  been  no  argument  made  as  to  why  the  princi¬ 
pal  argument  of  the  witnesses  in  court  on  the  subject  of 
lack  of  competition  with  respect  to  the  supply  market  is  not 
also  the  principal  argument  upon  which  they  must  rely  if 
they  have  any  basis  to  stand  on  with  respect  to  the  con¬ 
struction  field. 

Since  this  Court  is  following  the  practice  of  getting  the 
factual  and  theoretical  background  to  consider  this  impor¬ 
tant  constitutional  question  and  to  add  its  wisdom  to  that 
of  the  other  courts  which  may  be  called  upon  to  consider  it, 
it  seems  to  me  the  most  ordinary  good  sense  and  precau¬ 
tion  would  say  to  the  Court,  “We  cannot  have  too  much 
light  on  the  subject”  and  before  the  Court  would  exclude 
that  testimony,  assuming  that  it  is  practical  to  do  it,  as  I 
am  doing,  the  Court  ought  to  be  convinced  that  it  can  throw 
no  light  whatever  upon  the  problem,  and  certainly  nobody 
can  fairly  say  that. 

The  Court :  I  think  —  I  want  to  hear  from  you  further, 
Mr.  Winn,  but  I  want  to  state  something  right  here. 

I  think  that  is  a  fair  statement.  At  least  it  comes 
1116  to  the  parting  of  the  ways  that  I  have  to  come  to 
here.  That  is  to  say,  if  this  evidence  which  is  called 
for  in  the  subpoena  as  now  modified  by  agreement  is  ma¬ 
terial  at  all  to  a  consideration  of  the  constitutionality  of 
this  question  —  if  it  is  material  that  under  the  general 
idea  of  a  person  the  Act  might  be  constitutional  as  to  one 
person  and  yet  unconstitutional  as  to  another  —  if  that 
idea  is  still  good,  if  that  still  prevails,  then  your  contention 
is  correct. 

My  trouble  is  this :  whether  it  is  true  that  the  only  consid¬ 
eration  after  all,  regardless  of  what  —  I  hestitate  to  say 
“regardless”  —  but  passing  over  for  a  moment  that  em¬ 
phasis  is  placed  in  the  evidence  here  upon  the  breakdown 
of  ordinary  bidding  —  if  it  is  still  true  that  under  over-all 
Considerations  of  a  very  crucial  and  dangerous  war  the 
Congress  could  constitutionally  pass  this  Act,  even  to  the 
financial  prejudice  of  some  people  including  your  client  or 
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people  in  that  class  —  the  construction  industry  —  then  I 
should  not  receive  that  evidence. 

That  is  the  clear-cut  decision  and  I  am  still  finding  it 
difficult. 

I  will  hear  your  further  on  the  question,  Mr.  Brill,  and  I 
will  hear  you  further  on  it,  Mr.  Winn,  if  you  have  anything 
further  to  say. 

Mr.  Winn:  A  consideration  in  retrospect  of  the  argu¬ 
ment  yesterday  afternoon  plus  the  evidence  which 

1117  has  been  heard  today  has  convinced  the  attorney 
for  the  respondent  that  considerable  confusion  has 

been  created  on  this  side  of  the  Bench  because  Mr.  Brill 
and  I  have  been  discussing  two  different  things  and  we 
have  each  called  them  by  the  same  name. 

Mr.  Brill  would  have  this  court  believe  that  so  long  as 
bids  are  solicited,  whether  by  advertisement  or  otherwise, 
competitive  conditions  prevail. 

I  respectfully  say  to  the  Court  that  Congress  believed, 
and  that  belief  was  supported  by  representations  made  to 
Congress  by  the  Services,  that  competitive  conditions  had 
broken  down  not  because  of  the  absence  of  the  solicitation 
and  the  receipt  of  so-called  competitive  bids,  of  what  Mr. 
Kenney  has  referred  to  as  formal  bids,  but  because  the 
world  economically  was  upside  down. 

Normally,  in  peacetime  under  conditions  where  the  gov¬ 
ernment  is  a  normal  purchaser  of  the  commodities  which  it 
needs  in  order  to  govern  and  to  protect  the  governed,  there 
is  no  interference  with  the  balance  that  exists  in  what  we 
know  as  the  law  of  supply  and  demand.  With  the  impact 
of  a  global  war,  however,  we  find  a  situation  which  disrupts 
that  balance.  If  the  demand  of  the  Government  for  com¬ 
modities  for  buildings,  for  ships,  for  airplanes,  and  so  forth 
far  exceeds  the  present  capacity  of  the  country  to  produce 
and  indeed  comes  very  close  to  exceeding  the  potential  ca¬ 
pacity  of  the  country  to  produce. 

We  heard  a  lot  of  testimony  in  St.  Paul  and  it  is 

1118  true  as  to  the  hazards  which  are  involved  in  any  con¬ 
tract  which  provides  payment  by  a  fixed  sum. 
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We  know  that  those  hazards  are  increased  as  a  result  of 
the  existence  of  a  war.  We  know  that  the  labor  market  is 
questionable.  We  know  that  the  material  market  is  limited 
and  we  also  know,  as  has  been  testified  to  by  several  of  the 
witnesses,  that  we  had  a  seller’s  market. 

1  The  normal  incentive  of  any  contractor  to  bid  a  price 
which  will  give  him  a  reasonable  chance  to  get  this  job  is, 
if  not  gone,  certainly  diminished  as  a  result  of  the  probabil¬ 
ity  that  there  will  be  a  job  tomorrow,  next  week  or  next 
month.  He  knows  that  the  productive  capacity  of  the  gov¬ 
ernment,  of  the  industry,  that  is,  in  the  country,  is  being 
demanded  by  the  Government  to  such  an  extent  that  even¬ 
tually  it  will  all  be  used,  including  his  productive  capacity. 

This  situation  of  a  lack  of  competitive  conditions  in  the 
field  of  government  procurement  caused  by  an  upheaval  in 
the  economic  system  rather  than  by  the  absence  or  presence 
of  competitive  bids  was  likewise  true  in  the  civilian  field. 

It  is  common  knowledge  that  we  have  stores  that  dot  the 
streets  of  our  cities  and  towns  that  as  a  result  of  the  nice 
balance  of  supply  and  demand,  those  stores  perforce  sell  at 
prices  which  guarantee  a  reasonable  price  to  the  vendee 
and  a  reasonable  profit  to  the  vendor. 

When  the  war  came  there  was  no  lessening  of  the 
1119  number  of  those  stores. 

So  far  as  competition  between  stores  was  con¬ 
cerned  it  still  existed  but  as  a  result  of  the  demands  of  war 
production,  civilian  production  fell  and  civilian  demand 
either  remained  or  increased. 

As  a  result,  then,  of  this  basic  change  in  the  competitive 
conditions  of  our  civilian  economy,  the  Congress  found  it 
necessary  to  create  restrictions  upon  the  sale  of  these  civil¬ 
ian  goods  and  we  had  the  OPA  with  its  price  ceilings  and 
the  rationing  programs. 

Nobody  will  contend  that  the  presence  or  absence  of  the 
opportunity  to  walk  into  a  store  and  deal  with  that  mer¬ 
chant  and  to,  if  necessary,  play  that  merchant  against  the 
one  across  the  street,  was  what  gave  rise  to  the  OPA. 
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It  was  the  fact  that  the  law  of  supply  and  demand  civil- 
ianwise  rendered  inoperative  the  peacetime  law  that  fair 
prices  and  fair  profits  are  guaranteed  by  the  law  of  supply 
and  demand. 

So  our  government  was  demanding  of  the  production  of 
this  country  a  degree  of  efficiency  and  a  degree  of  produc¬ 
tion  which  it  had  never  before  believed  possible. 

As  a  result  of  that  demand,  which  I  said  exceeded  the 
supply,  it  became  apparent  that  no  system  —  no  system  — 
which  would  permit  us  to  get  the  sinews  of  war  we  needed 
would  also  guarantee  to  the  government  a  fair  price 

1120  and  guarantee  to  the  contractor  a  fair  profit,  assum¬ 
ing  conditions  went  as  we  expected  them  to  go. 

I  submit  to  the  Court  that  the  Congress  had  in  mind  this 
situation :  What  is  necessary  in  order  to  guarantee  a  fair 
price  to  the  government  in  this  helter-skelter  of  govern¬ 
ment  purchasing? 

Will  competitive  bids  do  it?  Will  advertising  for  bids 
do  it?  Will  formal  bids  do  it?  Of  course  not  No  more 
than  the  availability  of  a  store  would  guarantee  a  fair  price 
for  civilian  merchandise. 

And  so,  the  Congress  when  it  had  in  mind  the  competitive 
conditions  and  when  we  discuss  in  this  transcript  competi¬ 
tive  conditions  we  are  not  referring  to  this  greed  in  war¬ 
time  competitive  bidding,  we  are  referring  to  the  overall 
situation  which  necessarily  requires  that  balance  of  the 
Law  of  Supply  and  Demand  in  order  to  guarantee  the  fair 
price. 

It  is  these  factors  which  have  been  referred  to  on  this 
stand,  the  increased  risks,  the  sellers*  market;  the  belief 
that  in  the  event  I  do  not  get  this  job  I  will  get  one  tomor¬ 
row.  Eventually,  the  Government  is  going  to  need  every¬ 
thing  I  can  give  them  and  more,  too. 

Those  are  the  things  which  break  down  competitive  con¬ 
ditions  and  those  conditions  are  broken  down  whether  we 
have  so-called  competitive  bidding  or  not. 

1121  It  is  true  the  Services  went  through  with  this  pre¬ 
war  ritual,  this  formality  of  asking  for  bids. 
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It  was  the  historic  method  of  interesting  contractors  in 
producing  certain  jobs,  and  as  a  result  of  soliciting  those 
bids,  prices  were  received. 

As  General  Hirsch  and  Mr.  Kenney  testified,  money  was 
important,  but  it  was  secondary. 

The  first  job  was  to  get  the  contract  under  way,  to  get  the 
job  finished. 

And  so,  the  question  of  money  was  postponed.  Congress 
knew  that  formal  bids  were  being  asked  but  Congress  also 
knew  that  those  formal  bids  did  not  represent  competitive 
conditions. 

Now,  let’s  be  very  practical  about  this  thing  for  a  min¬ 
ute  and  let  us  assume  certain  things  we  will  get  as  a  result 
of  this  subpcena. 

The  information  produced  in  response  to  this  subpcena 
will  show  you,  let  us  submit  for  the  purpose  of  this  argu¬ 
ment,  let  us  say,  60  per  cent  of  all  the  contracts  in  the  con¬ 
struction  industry  in  the  year  ending  June  30,  1942,  were 
let  after  formal  bids  had  been  sought  and  received. 

Let  us  assume  further  that  we  have  gone  beyond  what 
Mr.  Brill  has  talked  about  today  and  discussing  the  matter 
with  the  witnesses  who  have  come  here,  and  let  us  assume 
that  we  are  able  to  establish  that  there  were  between 
1122  five  and  ten  bidders  on  every  job. 

How  will  that  fact  be  material? 

True,  the  breakdown  of  competitive  conditions  was  one 
of  the  motivating  factors  of  the  Congress  in  enacting  this 
legislation,  but  the  presence  or  absence  of  formal  bids  does 
not  shed  one  bit  of  light  on  whether  or  not  competitive  con¬ 
ditions  have  broken  down. 

I  submit  to  the  Court,  very  respectfully,  that  competitive 
conditions  have  a  much  deeper  basis,  a  much  more  funda¬ 
mental  presentation  than  that  which  is  offered  by  the  ritual 
of  formal  bids. 

Competitive  conditions,  in  order  for  them  to  exist  we 
must  find  a  continuation  of  that  balance  of  supply  and  de¬ 
mand  which  permits  us  to  say  that  as  a  result  of  receiving 
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these  bids  the  contractors  have  naturally  gravitated  to  a 
point  where  the  price  asked  is  reasonable. 

It  is  all  Congress  is  asking  for  in  this  legislation.  They 
say  “We  want  to  guarantee  a  reasonable  price  to  the  gov¬ 
ernment  We  do  not  think  that  the  disruption  of  the  law 
of  Supply  and  Demand  in  the  civilian  production  insures  a 
fair  price  to  the  people,  so  we  are  going  to  enact  legislation. 
We  do  not  think  that  the  disruption  of  supply  and  demand 
will  permit  a  fair  price  to  the  Government  in  its  purchasing 
and  in  order  to  not  interfere  with  the  rapid  procurement 
of  the  things  which  the  Government  needs  we  are 
1123  going  to  let  these  contracts  go  ahead  on  the  basis 
they  are  coming  in  now,  and  if  as  a  result  of  this 
breakdown  excessive  profits  are  realized,  then  we  will  direct 
that  they  be  recaptured  as  a  result  of  the  renegotiation 
process.” 

I  respectfully  urge  upon  this  Court  that  the  facts  that 
will  be  produced  as  a  result  of  the  continuation  in  force  of 
this  subpoena  will  only  prove  something  that  is  very  imma¬ 
terial  and  that  is  that  competitive  bids  were  asked;  that 
formal  bids  were  sought  but  it  will  not  shed  one  bit  of  light 
on  whether  or  not  competitive  conditions,  those  conditions 
that  guarantee  the  fair  prices  in  the  ordinary  course  of 
trade,  it  will  not  shed  of  a  bit  of  advice  on  whether  or  not 
those  competitive  conditions  have  broken  down. 

The  Court ;  Have  you  anything  further  ? 

Mr.  Brill :  Yes,  I  have,  Your  Honor. 

Generally  speaking,  much  of  what  counsel  has  said  is 
theoretically  true  if  we  accept  the  premise  of  a  breakdown 
of  competitive  conditions.  The  real  question  is:  In  what 
areas  did  they  break  down  and  when  did  it  occur? 

The  illustration  about  the  OPA  seems  to  be  inept  because 
in  fixing  prices  they  usually  related  back  to  a  standard  set 
in  March,  1942  one  month  after  the  contract  in  this  case 
was  made.  It  must  be  plain  that  if  the  OPA  decided  to  use 
the  prices  as  of  March,  1942,  as  a  basis,  that  it  was  because 
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in  March,  1942,  it  was  then  believed  by  the  OPA  that 

1124  competitive  conditions  prevailed  and  they  did  not 
break  down  any  earlier  than  March,  1942. 

Mr.  Winn :  It  is  April,  1941. 

Mr.  Brill:  No,  March,  1942,  in  most  fields.  The  prices 
were  fixed  as  of  March,  1942.  They  were  permitted  to  sell 
for  the  price  charged  in  March,  1942. 

Mr.  Winn :  No,  — 

Mr.  Brill :  I  know  that  is  true. 

The  Court :  I  am  not  so  sure.  Let  ns  proceed. 

Mr.  Brill :  It  is  a  question  of  when  and  in  what  areas? 

As  yet,  no  witness  has  testified  in  the  broad  general  terms 
that  counsel  has  stated.  No  such  witness  has  been  pre¬ 
sented  yet  to  take  such  a  broad  view  of  the  problem,  either 
to  the  time  of  the  problem  or  the  extent  of  the  alleged 
breakdown. 

Then  on  the  legal  question,  the  very  basis  of  the  article 
I  gave  to  the  Court,  of  how  the  statute  might  be  sustained 
in  its  retroactive  application,  is  only  upon  the  theory  of  the 
Nebbia  case  that  but  for  the  principle  of  the  Nebbia  case 
the  article  indicates  it  could  not  be  sustained  at  all  in  its 
retroactive  application,  and  the  extent  to  which  it  can  be 
sustained  retroactively  as  violation  of  the  right  of  contract 
is  because  of  some  areas,  under  certain  conditions,  and  as 
to  certain  fields  of  industry  the  competitive  condi- 

1125  tions  had  broken  down. 

It  seems  to  me  that  the  Government  ought  to  be 
willing  to  assume  the  responsibility,  as  it  did  in  the  Stein 
case,  to  show  that  competitive  conditions  had  broken  down 
all  through  the  field  with  which  the  Government  was  con¬ 
cerned  as  counsel  now  claims  it  had  but  which  the  evidence 
does  not  support. 

Certainly  it  ought  not  to  object  to  our  producing  evidence 
which  might  tend  to  show  that  it  had  not  broken  down. 

Let  us  see  what  it  shows.  Suppose  it  showed  that  there 
were  1,000  jobs  proposed  for  public  letting  in  that  one  year 
period  by  the  army,  in  the  field  of  building  construction. 
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Suppose  it  showed  that  on  those  1,000  jobs  there  were  bids 
by  two  or  three  thousand  contractors  who  were  available 
for  bidding;  two  ore  more  on  each  of  1,000  jobs. 

The  fact  that  those  contractors  were  bidding  and  posting 
a  bond  guaranteeing  that  they  would  take  the  contract  if 
it  was  awarded  to  them  shows  what?  That  they  were  still 
in  the  market  for  work.  That  they  did  not  have  more  work 
than  they  could  do.  If  that  is  true,  as  I  think  this  Tecord 
will  show  is  already  somewhat  clearly  indicated,  that  many 
of  the  contractors  were  still  seeking  work  in  1941  and  prior 
to  1942  in  the  construction  field,  it  would  prove  of  necessity 
that  the  capacity  of  contractors  to  take  work,  their  willing¬ 
ness  to  take  work  and  the  willingness  of  bonding 
1126  companies  to  guarantee  that  they  would  perform 
their  contracts,  had  not  been  exhausted. 

We  must  keep  in  mind  the  renegotiation  of  cost  of  ma¬ 
terials  which  contractors  required  for  performing  the  con¬ 
tracts,  and  renegotiating  the  contractor  on  the  profits  they 
made.  The  contractors  are  not  more  than  brokers  and  they 
do  not  actually  sell  material  they  own.  They  do  not  own 
this  lumber  and  building  material,  nails  and  plaster  and 
cement.  They  go  out  and  find  out  if  it  is  available  and  what 
it  will  cost  them  and  having  found  out  those  things  as 
nearly  as  they  can,  they  say,  “We  will  buy  it  for  this  pur¬ 
pose  and  we  will  install  it  on  a  job  and  charge  so  much  for 
our  services  and  our  risk.” 

It  could  well  be  said  that  as  to  materials  competition  had 
been  lessened,  and  let  us  say  as  for  materials,  it  had  more 
or  less  broken  down,  which  I  could  not  admit,  but  let  us 
assume  it  does.  It  does  not  follow  that  the  men  and  ma¬ 
terials  were  no  longer  available  to  enable  them  to  bid  and 
perform  those  contracts. 

The  Court :  I  think  it  would  help  you  and  me  if  I  were 
to  make  a  suggestion. 

Let  us  assume  now  that  your  proof  does  show  that  in 
the  particular  industry  you  are  interested  in,  the  construe- 
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tion  program,  that  there  had  been  no  breakdown.  That  is 
the  question  I  am  having  to  consider. 

1127  Mr.  Winn :  I  will  address  myself  to  that  question, 
Yonr  Honor. 

'The  Court:  Assuming  that  you  prove  World  without 
end,  and  that  you  had  already,  to  a  large  extent,  that  there 
had  been  no  breakdown.  This  is  what  bothers  me,  and 
that  is  the  reason  why  I  thought  a  suggestion  from  you 
might  help  me. 

May  it  not  be  true  that  Congress  in  its  wisdom  could  say 
as  an  over-all  proposition,  “We  have  the  constitutional 
right  to  pass  this  legislation,  even  though  there  is  no  break¬ 
down  in  the  construction  industry  or  industry,  and  even 
though  it  may  even  take  money  away  from  certain  people.” 

What  you  are  suggesting  to  me  is  the  validity  of  retroac¬ 
tive  legislation  impairing  a  contract? 

Mr.  Winn :  That  is  right 

The  Court :  What  I  am  wondering  is  that  Congress 
might,  assuming  that  you  show  breakdown  in  that  particu¬ 
lar  industry,  still  have  power  to  pass  this  legislation  other 
than  along  the  line  of  OPA  legislation  and  the  price  con¬ 
trol  legislation  and  the  rent  control  legislation  where  they 
go  so  far  as  to  say  —  the  Supreme  Court  has  said  they  do 
not  even  have  to  leave  a  man  a  fair  return  upon  his  prop¬ 
erty.  That  is  my  trouble  with  your  question. 

I  Mr.  Brill :  In  the  first  case,  the  Supreme  Court  has  not 
yet  said  that  the  renegotiation  law  retroactively  applied 
is  valid.  It  has  not  yet  reached  the  Supreme  Court. 

1128  The  Court:  Of  course  not. 

Mr.  Brill:  There  has  been  no  case  in  which  the 
issue  has  been  decided  by  any  court  that  I  know,  so  it  is  a 
question  of  first  impression  yet,  so  far  as  this  particular 
feature  of  this  particular  kind  of  statute  is  concerned. 

I  go  beyond  that,  however,  and  show  the  Court  that  here 
is  the  counsel  for  the  Navy  in  Michigan  law  review  article 
II,  page  249,  in  which  he  says  this :  Let  me  paraphrase  it 
before  I  read  it  so  it  will  be  more  readily  followed  if  I  am 
correct. 
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That  is,  that  the  most  healthful  approach  to  an  affirma¬ 
tive  answer  to  the  question  of  whether  this  question  is  con¬ 
stitutional  retroactively  applied  which  this  writer  can  find, 
is  by  applying  the  principle  of  the  Nebbia  case  and  upon 
that  principle  distinguish  certain  situations  under  the  Re¬ 
negotiation  law  from  what  the  law  would  otherwise  be. 

Here  is  what  he  says  at  page  249:  “If  the  Court  de¬ 
cides  that  the  RFC  Amendment  is  retroactive  to  April  28, 
1942,  and  therefore  includes  executed  contracts,  it  is  un¬ 
likely  that  it  will  undertake  to  question  the  legislative  wis¬ 
dom  in  this  regard.  ’  ’  —  if  it  decides. 

“The  problem  remaining  open  to  the  Court  would  seem 
to  be  one  purely  of  determining  whether  the  prohibition  of 
the  5th  Amendment  is  sufficiently  hostile  to  the  impair¬ 
ment  of  these  contractual  obligations  to  compel  a 
1129  decision  which  would  omit  them  from  renegotiation. 

“The  same  considerations  attend  this  problem 
which  must  be  considered  in  deciding  whether  Congress  has 
the  power  under  war  circumstances  to  impair  those  con¬ 
tracts  in  existence  on  April  28, 1942. 

“The  disastrous  effect  of  excessive  profits  from  war  con¬ 
tracts  upon  inflation  and  national  esprit,  the  lack  of  compe¬ 
tition  brought  about  through  wartime  conditions  and  the 
general  maintenance  of  a  wartime  economy  must  all  be 
considered  here  in  deciding  whether  this  is  such  a  situation 
as  to  permit  the  exercise  of  Congressional  powers  in  a  way 
that  might  otherwise  be  regarded  as  an  unconstitutional 
interference  with  individual  rights.  ’  9 

The  Court :  Read  that  sentence  again,  please. 

Mr.  Brill:  “The  disastrous  effect  of  excessive  profits 
from  war  contracts  upon  inflation  and  national  esprit,  the 
lack  of  competition  brought  about  through  wartime  condi¬ 
tions  and  the  general  maintenance  of  a  wartime  economy 
must  all  be  considered  here  in  deciding  whether  this  is  such 
a  situation  as  to  permit  the  exercise  of  Congressional  pow¬ 
ers  in  a  way  that  might  otherwise  be  regarded  as  an  uncon¬ 
stitutional  interference  with  individual  rights.” 
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He  says  they  must  be  all  considered,  as  I  said  a  minute 
ago. 

“Whether  the  exigencies  of  war  permit  Congres- 

1130  sional  power  to  encompass  the  regulation  of  war¬ 
time  business  in  such  a  way  as  to  interfere  and  im¬ 
pair  contract  rights,  leads  to  an  exploration  of  the  true  na¬ 
ture  of  the  renegotiation  Act.  What  kind  of  a  regulation 
is  it  and  how  does  it  fit  within  the  scope  of  substantive  due 
process  T” 

Then  comes  the  heading  that  I  am  leading  up  to. 

“Renegotiation  as  a  regulation  of  war  business  —  sub¬ 
stantive  due  process.”  He  quotes  from  the  Nebbia  case 
and  I  would  like  to  read  the  quotation. 

“The  Fifth  Amendment  in  the  field  of  federal  activity 
and  the  fourteenth,  as  respects  state  action,  do  not  prohibit 
governmental  regulations  for  the  public  welfare.  They 
merely  condition  the  exertion  of  the  admitted  power,  by 
securing  that  the  end  shall  be  accomplished  by  methods 
consistent  with  due  process.  Under  the  guarantee  of  due 
process,  as  has  often  been  held,  demands  only  that  the  law 
shall  not  be  unreasonable,  arbitrary  or  capricious,  and  that 
the  means  selected  shall  have  a  real  and  substantial  rela¬ 
tion  to  the  object  sought  to  be  attained.  It  results  that  a 
regulation  valid  for  one  sort  of  business,  or  in  given  cir¬ 
cumstances,  may  be  invalid  for  another  sort,  or  for  the 
same  business  under  other  circumstances,  because  the  rea¬ 
sonableness  of  each  regulation  depends  upon  the  relevant 
facts.” 

That  is  the  end  of  his  quotation. 

“Renegotiation  is  a  means  of  wartime  business 

1131  regulation.  It  is  a  measure  seeking  to  regulate  the 
prices  for  war  commodities  by  imposing  a  limitation 

upon  profits.  Among  its  objectives  are  the  suppression  of 
inflation  and  the  reduction  of  the  cost  of  the  war.  These 
beyond  question  are  legitimate  governmental  aims. 

“In  those  cases  where  prices  at  which  war  goods  are  to 
be  delivered  were  agreed  upon  prior  to  the  passage  of  the 
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Renegotiation  Act,  or  prior  to  the  amendment  which  in¬ 
cluded  the  RFC  subsidiaries,  the  question  is  posed  as  to 
whether  the  Congressional  power  is  sufficiently  great  to 
permit  such  price  regulation,  or  whether  it  in  attempting  to 
do  so,  the  constitutional  features  of  substantive  due  process 
have  been  transgressed.” 

Then  he  continues  to  discuss  the  problem  but  we  must 
hark  back  and  see  what  he  said  in  that  sentence  I  re-read 
to  the  Court,  which  was  in  the  Nebbia  case,  that  all  of 
these  facts  have  to  be  considered. 

Now,  if  the  Court  agrees  with  me  that  we  may  get 
some  light  on  one  or  more  of  these  factors  by  the  evi¬ 
dence  I  have  sought  to  subpoena,  then  clearly  this  Court 
has  the  duty  to  receive  this  evidence  so  that  if  any  other 
court  is  called  upon  to  review  the  decision  on  the  consti¬ 
tutional  question,  it  may  have  all  of  the  evidence  available. 

The  Court:  I  am  never  impressed  by  the  reference  to 
appeal.  I  do  the  best  I  can  and  let  the  Circuit  Court 
1132  do  the  best  it  can. 

Mr.  Brill:  I  hope  Your  Honor  did  not  misunder¬ 
stand  me.  All  I  said  was  that  the  Circuit  Court,  in  pass¬ 
ing  upon  this  question,  if  there  is  to  be  one,  will  have  the 
benefit  of  this  evidence,  if  it  is  here,  but  it  will  not  if  it 
is  not  here. 

I  am  certainly  hoping  that  I  do  not  have  to  take  an 
appeal,  and  I  only  hope  the  Court  will  not  take  any  im¬ 
plied  suggestion  that  there  will  be  any  appeal.  I  am  too 
old  a  lawyer  to  do  that  and  I  would  not  stoop  to  it  All 
I  said  was  that  if  it  has  any  value  whatever  to  help  Your 
Honor  in  passing  upon  this  case,  or  any  other  court,  so 
that  due  process  may  be  preserved,  instead  of  violated 
with  respect  to  the  kind  of  question  we  are  concerned  with, 
even  though  it  may  have  been  violated  with  respect  to 
many  other  situations,  encompassed  by  the  Act. 

The  Court :  I  will  state  this  first :  That  in  deciding  this 
matter,  I  am  eliminating  from  my  mind  the  difficulty  from 
compliance  with  the  subpoena.  I  would  not  have  elim- 
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inated  that  from  my  mind  if  it  had  been  as  difficult  as  it 
was  propounded,  because  I  think  that  would  have  made 
it  impracticable. 

Personally,  I  do  not  see  why  some  one  person  does  not 
have  something  at  his  fingers ’  end  in  that  regard  but  there 
is  probably  some  good  reason  for  it.  As  I  said  before, 
everybody  thinks  he  can  run  the  other  fellow’s  busi- 

1133  ness  better  than  the  other  fellow  can. 

Inasmuch  as  it  has  been  minimized  now,  and  even 
though  it  is  still  a  few  week’s  work,  these  parties  have 
a  substantial  amount  of  money  involved,  so  I  do  not  think 
that  is  out  of  line  with  the  amount  involved  here. 

Therefore,  I  am  eliminating  that. 

If  this  were  an  ordinary  case,  I  would  have  long  ago 
saved  you  gentlemen  much  exercise.  I  would  say  that  I 
would  receive  this  and  give  it  such  consideration  as  it 
deserves,  and  see  if  I  found  it  helpful,  or  words  to  that 
effect. 

My  difficulty  is  just  squarely  whether  it  is  pertinent  at  all, 
considering  what  has  been  said  about  this  particular  ques¬ 
tion,  and  I  have  not  yet  made  up  my  mind.  I  want  to  call 
your  attention — and  either  of  you  may  comment  upon 
this  and  give  me  any  further  light. 

During  the  noon  hour  I  read  the  cases  of  Yakus  vs. 
United  States  and  Bowles  vs.  Willingham,  both  of  them 
in  321  U.  S.,  the  Yakus  case  being  414  and  Bowles  starting 
at  page  503. 

My  difficulty  here  is  not  so  much  with  whether  or  not 
the  system  of  bidding  broke  down  but  as  to  whether  Con¬ 
gress  constitutionally  can  legislate  without  regard  to 
whether  it  breaks  down  in  your  particular  industry  and 
violate  what  would  ordinarily  in  peacetime  be  a  vio- 

1134  lation  of  the  sanctity  of  contracts. 

Parenthetically,  right  there,  although  I  do  not 
really  think  there  is  anything  in  the  idea,  I  suppose  if  I 
were  to  drop  my  pebble  into  those  troubled  waters  it  would 
not  make  much  difference,  but  it  occurs  to  me  that  in  carry- 
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mg  out  this  contract  it  took  the  Petitioner,  as  I  remember, 
until  September,  1942,  to  complete  it. 

He  must  be  presumed  to  have  known  of  the  Act  and  that 
the  Act,  in  effect,  violated  the  contract.  There  is  the  ques¬ 
tion  of  whether  or  not  by  carrying  out  the  contract,  he 
may  have  done  any  waiving.  I  do  not  think  there  is  any¬ 
thing  in  that  idea. 

If  a  person  knows  his  contract  has  been  violated,  he  has 
the  choice  of  either  stopping  or  going  on,  and  if  he  does 
go  on,  he  can  still  recover.  I  think  that  is  the  primary  law 
but  I  would  examine  that  question  because  there  is  such  a 
thing  as  a  line  of  law,  of  course,  of  minimizing  your  loss. 
I  doubt  if  there  is  anything  in  that  suggestion. 

Mr.  Brill:  I  have  never  seen  it  in  any  argument  on 
the  subject,  Your  Honor. 

The  Court:  I  have  made  the  suggestion  and  I  think 
it  should  be  examined. 

Mr.  Winn :  It  has  been  briefed,  may  it  please  the  Court, 
in  certain  collection  cases  and  equity  cases. 

The  Court :  Well,  that  is  beside  the  point. 

1135  What  is  bothering  me  here  is  whether  the  Su¬ 
preme  Court  has  not  said  that  indirectly  it  is  true 
but  has  not  said  to  me  that  the  fact  of  war — which  at  first 
I  was  inclined  to  consider  as  kind  of  an  abstract  fact  and 
only  consider  the  factors  that  the  war  caused  and  only  in¬ 
cluding  the  breakdown  of  bidding — I  wonder  if  the  Su¬ 
preme  Court  has  not  said  to  me  in  these  two  cases  that  the 
mere  fact  of  war,  of  the  precarious  condition  that  we  found 
ourselves  in  at  that  time  and  even  much  later  than  that — 
The  time  we  are  involved  with  here  was  a  very  precarious 
time,  the  time  of  the  Battle  of  the  Bulge,  when  it  might  have 
very  easily  gone  the  other  way  —  whether  Congress  could 
have  laid  down  some  laws  in  effect  saying  “We  have  got  to 
win  this  war.  It  is  so  important  to  us  that  we  can  contra¬ 
vene  the  sanctity  of  contracts,  and  we  the  Congress  in  our 
wisdom  pass  such  a  law  and  if  it  hurts  someone  we  can 
not  help  it.” 
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I  am  trying  to  put  this  in  very  plain  words. 

Is  that  constitutional? 

This  is  what  these  cases  say:  We  do  know  that  this 
Yakus  case  we  had  the  Emergency  Price  Control  Act  of 
1942,  and  of  course  we  all  know  what  that  involves  in  a 
general  way. 

In  sustaining  the  constitutionality  of  that  act,  starting 
Out  with  the  first  part  of  the  syllabus,  the  Supreme  Court 
held  that  that  act  is  held  to  involve  an  unconstitu- 

1136  tional  delegation  to  the  Price  Administrator  of  the 
legislative  power  of  Congress  to  control  commodity 

prices  in  time  of  war. 

In  other  words,  they  are  going  to  control  commodity 
prices. 

Here  in  the  syllabus  I  find  this  statement:  It  is  syllabus 
“C”  of  the  first  syllabus:  “Acting  within  its  constitu¬ 
tional  power  to  fix  prices,  it  is  for  Congress  to  say 
whether  the  data  on  the  basis  of  which  prices  are  to  be 
fixed  are  to  be  confined  within  a  narrow  or  a  broad  range.” 

Now,  maybe  I  do  not  know  just  what  that  means,  but  I 
suspect  it  may  mean  to  me  here  that  Congress  may  base 
its  legislation  in  the  renegotiation  Act  upon  either  a  nar¬ 
row  or  a  broad  range.  That  is  to  say,  it  may  consider 
the  overall  picture  only,  put  it  as  a  broad  range  only  and 
disregard  a  certain  industry  or  a  certain  individual,  even 
though  he  may  be  injured. 

The  Court  speaks,  of  course,  of  the  emergency  and  the 
absolute  necessity  for  this  kind  of  legislation.  If  Congress 
could  do  that  constitutionally,  if  it  can  fix  the  prices  for 
you  or  for  me  without  any  particular  change  that  I  know 
of  in  our  conditions  otherwise, — we  are  competing  with 
each  other  in  our  buying  in  the  stores,  particularly  our 
wives,  of  course,  who  go  from  one  store  to  the  other  and 
purchase — and  the  merchant  on  his  part  is  competing  with 
his  competitor  and  trying  to  sell  to  us  as  low  as  he 

1137  can,  but  Congress  constitutionally  comes  along  and 
fixes  prices. 
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That  is  what  that  case  raises  in  my  mind.  If  they  can 
do  that  as  an  overall  policy,  this  may  injure  someone  in 
Oklahoma  City,  Washington,  or  some  other  city.  It  may 
put  somebody  out  of  business.  If  Congress  can  do  that, 
is  it  material  to  us  here  that  it  did  injure  your  client  or 
your  industry  ?  Is  it  that  broad  ? 

Mr.  Brill:  May  I  speak  on  that  before  you  go  to  the 
next  one? 

The  Court:  The  other  is  so  related  to  it  that  I  think 
I  had  better  mention  it  first. 

Now,  we  come  to  the  case  of  Bowles  vs.  Willingham 
where  we  have  the  question  of  rent  control.  It  is  the  same 
general  proposition,  of  course.  The  Court  there  in  one 
of  the  Syllabae  says  that: 

“The  requirement  that  the  maximum  rent  or  rents 
established  by  the  Administrator  be  ‘generally’  fair  and 
equitable,” — that  general  fair  and  equitable  is,  practically 
speaking,  the  language  of  the  statute — “does  not  render 
the  Act  violative  of  the  5th  Amendment.” 

The  Act  is  generally  fair  and  equitable  over  the  country 
but  it  may  not  be  equitable  to  me  on  holding  my  property 
down  to  $35  a  month  when  I  should  be  getting  $70  a  month 
under  ordinary  conditions,  and  the  Government  is  charging 
$70  for  something  no  better. 

1138  Then  we  go  ahead  and  say,  “Price  fixing  is  on  a 
class  basis,  rather  than  on  an  invidual  basis  and 
that  does  not  render  it  invalid.” 

What  I  am  gathering,  and  I  may  be  gathering  too  much 
from  this,  is  that  if  you  look  at  the  class  basis  referred  to 
here  as  the  United  States  and  everybody  in  it  and  all  busi¬ 
ness  in  it  as  the  class  and  look  at  the  individual  as  your 
client  for  your  industry,  then  does  this  ease  mean  to  me 
that  Congress  constitutionally,  even  though  it  did,  as  it 
eventually  was,  violate  the  sanctity  of  contract  in  a  par¬ 
ticular  industry  in  your  case,  is  it  still  constitutional? 

Over  here  in  the  body  in  the  opinion,  we  find  this : 

“It  is  said  however  that  2-B  of  the  Act  is  unconstitu- 


866 


tional  because  it  requires  the  Administrator  to  fix  maxi¬ 
mum  rents  which  are  ‘generally  fair  and  equitable’.  The 
argument  is  that  a  rental  which  is  ‘generally  fair  and 
equitable’  may  be  most  unfair  and  inequitable  as  applied 
to  a  particular  landlord” — and  you  are  complaining  of 
a  particular  industry  and  a  particular  contract — “and  that 
a  statute  which  does  not  provide  for  a  fair  rental  to  each 
landlord  is  unconstitutional.” 

There  is  your  question — unconstitutional  to  one  and  con¬ 
stitutional  to  another. 

“During  the  first  World  War  the  statute  for  the  con¬ 
trol  of  rents  in  the  District  of  Columbia  provided 
1139  machinery  for  securing  to  a  landlord  a  reasonable 
rental”  ’ 

Then  it  goes  on  to  discuss  some  more,  naming  some 
cases  that  are  not  material  to  my  point.  I  believe  I  will 
read  it  anyway. 

“Block  vs.  Hirsch,  256  U.  S.  135,  157.  N.  C.  Edgar  A. 
Levy  Leasing  Company  vs.  Siegel,  258  U.  S.  242. 

“And  other  price-fixing  statutes  such  as  the  Natural 
Gas  Act  of  1938  (52  Stat.  821,  15  USC,  Sec.  717.)  Con¬ 
gress  has  provided  for  the  fixing  of  rates  which  are  just 
and  reasonable  in  their  application  of  particular  persons 
or  companies. 

“Federal  Power  Commission  vs.  Hope  Natural  Gas 
Company,  320  U.  S.  591.  Congress  departed  from  that 
pattern  when  it  came  to  the  present  Act.  It  has  been 
pointed  out  that  any  attempt  to  fix  rents,  landlord  by  land¬ 
lord,”  I  am  putting  this  industry  by  industry.  That  is  my 
question. — 

“Landlord  by  landlord  as  in  the  fashion  of  utility  rates, 
would  have  been  quite  impossible.  Wilson  vs.  Brown,  137 
Fed.  2d.  348,  352-354.  Such  considerations  of  feasibility 
and  practicality  are  certainly  germane  to  the  constitutional 
issue.  Jacob  Ruppert  vs.  Caffey,  251  TJ.  S.  264,  299.  Opp 
Cotton  Mills  vs.  Administrator,  Supra,  page  145.  More¬ 
over,  there  would  be  no  constitutional  objection  if  Con- 
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gress  as  a  war  emergency  measure  had  itself  fixed  the 
maximum  rents  in  these  areas.  We  are  not  dealing  here 
with  a  situation  which  involves  a  ‘taking’  of  prop¬ 
erty.” 

1140  Personally,  I  think  that  is  a  pretty  fine  argu¬ 
ment.  I  think  that  if  a  man  loses  $1,000  because 

he  could  not  sell  his  property  at  a  profit,  he  feels  it  just 
as  much  as  though  he  lost  it  on  something  else. 

“By  Section  4(d)  of  the  Act  it  is  provided  that  nothing 
in  this  Act  shall  be  construed  to  require  any  person  to  sell 
any  commodity  or  to  offer  any  accommodations  for  rent.” 

Of  course,  he  did  not  have  to  rent,  but  he  would  lose  if 
he  did  not  rent. 

“There  is  no  requirement  that  the  apartments  in  ques¬ 
tion  be  used  for  purposes  which  bring  them  under  the 
Act.  Of  course,  price  control,  the  same  as  other  forms 
of  regulation,  may  reduce  the  value  of  the  property  regu¬ 
lated.” 

I  think  I  am  not  altogether  in  consent  with  this  but 
what  I  am  wondering  is  whether  I  am  bound  by  it. 

Mr.  Brill :  What  is  the  date  of  that  opinion  ? 

The  Court:  March  27, 1944. 

Of  course,  “price  controls,  the  same  as  many  other 
forms  of  regulation,  may  reduce  the  value  of  the  property 
regulated.”  This  could  reduce  the  value  of  the  service 
regulated  and  the  contracting  profits. 

“But  as  we  have  pointed  out  in  the  Hope  Natural  Gas 
Company  case,  that  does  not  mean  that  the  regulation  is 
unconstitutional. 9  9 

1141  Now,  does  that  mean  to  me  I  can  say  to  you  or 
your  client,  “Your  contractual  rights  can  be  invali¬ 
dated  and  yet  be  unconstitutional  in  this  case?” 

Mr.  Justice  Holmes,  speaking  for  the  Court,  said,  “The 
fact  that  tangible  property  is  also  visible  tends  to  give  a 
rigidity  to  our  conception  of  our  rights  in  it  that  we  do 
not  attach  to  others  less  concretely  closed.  But  the  notion 
that  the  former  are  exempt  from  the  elegislative  modifica- 
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tion  required  from  time  to  time  in  civilized  life  is  contra¬ 
dicted  not  only  by  the  doctrine  of  eminent  domain  under 
which  what  is  taken  is  paid  for,  but  by  that  of  the  police 
power  in  its  proper  sense,  under  which  property  rights 
may  be  cut  down,  and  to  that  extent  taken,  without  pay.” 

“A  member  of  the  class  which  is  regulated  may  suffer 
economic  losses  not  shared  by  others.  His  property  may 
lose  utility  and  depreciate  in  value  as  a  consequence  of 
regulation,  but  that  has  never  been  a  barrier  to  the  exer¬ 
cise  of  the  police  power”.  Citing  cases. 

“And  the  restraints  imposed  on  the  National  Govern¬ 
ment  in  this  regard  by  the  5th  Amendment  are  no  greater 
than  those  imposed  on  the  States  by  the  14th.”  Citing 
cases. 

“It  is  implicit  in  cases  such  as  Nebbia  vs.  New  York, 
291  U.  S.  502,  which  involved  the  power  of  New  York  to 
fix  the  minimum  and  maximum  prices  of  milk,  and  Sun¬ 
shine  Anthracite  Coal  Company  vs.  Adkins,  Supra, 
1142  which  involved  the  power  of  the  Bituminous  Coal 
Commission  to  fix  minimum  and  maximum  prices  of 
Bituminous  Coal,  that  high  cost  operators  may  be  more 
seriously  affected  by  price  control  than  others.  But  it  has 
never  been  thought  that  price-fixing,  otherwise  valid,  was 
improper  because  it  was  on  a  class  rather  than  individual 
basis.  Indeed,  the  decision  in  Munn  vs.  Illinois,  94  U.  S. 
113,  the  Pioneer  Case  in  this  Court,  involved  a  legislative 
schedule  of  maximum  prices  for  a  defined  class  of  ware¬ 
house  and  was  sustained  on  that  basis. 

“We  need  not  determine  what  constitutional  limits  there 
are  to  price-fixing  legislation.  Congress  was  dealing  here 
with  conditions  created  by  activities  resulting  from  a  great 
war  effort  Yakus  vs.  United  States  Supra.  A  nation 
which  can  demand  the  lives  of  its  men  and  women  in  the 
waging  of  that  war  is  under  no  constitutional  necessity 
of  providing  a  system  of  price  control  on  the  domestic 
front  which  will  assure  each  landlord  a  ‘fair  return’  on 
his  property.” 
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This  is,  as  yon  have  said,  a  question  of  first  impact  so 
far,  but  I  hesitate  to  say  after  reading  what  I  have  read, 
that  in  spite  of  my  tendencies,  as  I  said  in  the  beginning, 
to  receive  the  evidence,  and  consider  it  for  all  it  is  worth, 
yet  I  hesitate  strongly  to  say  that  evidence  of  the  loss  or 
the  violation  of  the  contract  to  a  particular  person,  or 
perhaps  better  stated  in  this  case,  the  violation  of  con¬ 
tract  to  those  in  a  particular  industry,  is  immune 
1143  from  renegotiation  on  the  grounds  of  unconstitu¬ 
tionality.  I  am  unable  to  see,  so  far,  how  the 
Supreme  Court  can  say  what  it  has  said  here  about  the 
control  of  prices  for  the  rent  and  commodities  of  life, 
necessarily  putting  it  on  this  broad  ground  of  the  absolute 
necessities  of  war  and  the  absolute  necessities  of  getting 
the  goods  and  getting  them  to  the  front  of  the  fracas,  it 
seems  to  me  that  the  Supreme  Court  is  prepared  to  say 
and  has  almost,  if  not  quite,  said  to  me  that  upon  that 
consideration,  the  survival  of  this  nation,  we  will  override 
such  things  as  the  sanctity  of  contracts.  After  all,  the  man 
on  a  contract  to  build  a  part  of  Camp  McCoy  is  selling 
something.  He  is  selling  his  services;  selling  something 
just  as  much  as  if  he  was  selling  a  house  or  trying  to  rent 
a  house,  or  trying  to  sell  or  buy  something  at  a  store. 
To  me  it  is  pretty  much  the  same  category.  I  will  be  glad 
to  hear  what  you  have  to  say. 

Mr.  Brill:  I  think  the  first  thing  that  must  be  said 
is  that  all  that  case  deals  with  is  prospective,  and  not 
retroactive  problems.  Those  arguments  are  perfectly  valid 
prospectively  considered,  and  when  you  think  of  the  argu¬ 
ment  of  the  Court  as  just  read  in  connection  with  whether 
or  not  they  are  valid  with  respect  to  a  contract  already 
made  with  which  those  cases  did  not  deal,  you  have  an 
entirely  different  problem. 

Another  thing — and  Mr.  Steadman  will  again  bear  me 
out — there  is  historically  a  real  difference  between  the 
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circumstances  under  which  the  obligations  of  con- 

1144  tracts  may  be  impaired  between  private  persons  and 
whether  or  not  they  may  be  impaired  as  between 

the  Government  and  a  private  person. 

That  distinction  has  historically  been  made  and  Mr. 
Steadman  gives  us  the  cases  in  which  that  problem  has 
arisen. 

Beyond  that,  Mr.  Steadman  wrote  an  article  in  Feb¬ 
ruary,  1944,  before  these  two  cases  were  cited,  in  which 
he  arrives  at  the  conclusion  that  the  question  Your  Honor 
was  discussing  is,  at  least,  it  would  appear  to  be*  an  open 
question,  at  page  '554.  It  at  least  appears  to  be  an  open 
question.  And  when  he  reaches  October,  1944,  after  these 
two  cases  have  been  decided,  he  says  as  to  the  retroactive 
features,  ‘ 1  most  of  these  problems  have  been  already  dis¬ 
cussed/ J  He  does  not  add  anything  to  the  discussion  of  the 
retroactive  problem  upon  the  light  of  the  decisions  in  those 
cases. 

The  Court :  Well,  is  a  right  under  contract  any 
more  sacrosanct  than  a  man’s  right  to  rent  his  property 
for  a  price  he  can  reasonably  get,  or  to  buy  at  the  store 
for  a  price  that  perhaps  that  the  storekeeper  would  like 
to  sell  to  him?  I  wonder  about  that 

Mr.  Brill :  I  am  not  prepared  to  weigh  them  and  say 
one  is  greater  than  the  other,  but  I  am  prepared  to  say 
they  are  different  problems  and  that  Mr.  Steadman  is  right 
when  he  says  that  is  still  an  open  question  as  applied  to 
the  retroactive  feature  if  it  is  with  the  government. 

1145  We  must  remember,  it  is  a  retroactive  feature 
and  it  is  a  question  with  the  government.  The  ques¬ 
tion  has  not  even  been  decided  even  after  those  cases  have 
been  decided. 

I  would  like,  instead  of  taking  an  hour  or  so  to  go 
through  his  argument,  to  answer  the  Court’s  problem,  as 
the  Court  has  stated  it,  to  say  that  he  has  already  dealt 
with  that  as  the  Court  has  stated  it. 

He  dealt  with  it  before  those  cases  and  after  those 
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cases  and  discusses  those  cases  on  the  question  the  Court 
has  stated. 

He  comes  to  the  conclusion  that  it  is  still  an  open  ques¬ 
tion  and  his  statement  in  Feb.,  1944,  as  to  the  principles 
of  the  Nebbia  cases  remains  the  same. 

Now,  the  Court,  in  its  discussion,  has  overlooked,  I  think, 
first  that  there  is  a  distinction  between  the  contracts  be¬ 
tween  the  government  and  private  persons  on  the  one  hand 
and  between  two  private  persons  on  the  other  hand.  There 
is  a  distinction  of  prospective  legislation  and  retroactive 
legislation.  There  is  a  distinction  in  point  of  fact  as  to 
when  the  conditions  arose  which  justified  prospective  legis¬ 
lation  and  whether  or  not  there  were  any  conditions  in  the 
Congressional  records  or  anywhere  that  justified  the  retro¬ 
active  application  of  the  Act.  If  you  go  back  to  the  de¬ 
bates,  you  find  Congressmen  discussing  as  to  whether  the 
retroactive  legislation  can  be  valid.  All  they  say  is 
1146  this:  “Whether  valid  or  not  the  Act  has  a  clause 
in  it  that  any  invalid  condition  should  not  invalidate 
the  rest,  and  secondly,  by  the  time  we  get  around  to 
deciding  that  question,  we  will  get  an  awful  lot  of  money 
back.”  That  is  what  the  Congressman  said,  what  the 
Senators  said,  and  that  is  what  they  have  done.  Nobody 
in  the  Congressional  debates  defended  the  validity  of  that 
retroactively  applied.  They  are  merely  practical  men  deal¬ 
ing  with  practical  matters  and  say  that  even  if  they  pass 
an  invalid  act,  you  must  not  be  worried  about  it;  let  the 
Court  worry  about  that.  You  get  what  you  can  in  the 
meantime.  That  was  a  openly-stated  philosophy  of  Con¬ 
gress  in  the  Congressional  record,  so  I  say  Congress  did 
not  consider  the  question  of  whether  there  were  factors 
or  conditions  which  made  it  valid  under  the  due-process 
laws  to  make  this  retroactive  legislation. 

They  said  whether  it  is  valid  or  not  we  will  get  a  lot 
of  money  back  in  the  meantime.  The  pressure  will  be 
heavier — and  nobody  knows  that  better  than  we  lawyers. 
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What  I  would  like  is  to  ask  the  Court  to  take  another 
look  at  these  arguments  by  Mr.  Steadman,  which  I  cannot 
hope  to  improve  upon,  in  which  he  answers  the  very 
question  the  Court  asks,  before  March,  1944  and  five  months 
after  March,  1944. 

The  Court :  I  realize,  and  I  thought  I  said  in  the  begin¬ 
ning — I  am  sure  I  did — that  these  cases  were  not  squarely 
in  point.  I  did  not  suggest  that  they  were  but  it 

1147  all  comes  to  this  with  me :  As  to  how  broad  a  view 
Congress  could  constitutionally  take  on  the  situa¬ 
tion. 

These  cases  seem  to  indicate  that  they  would  take  a 
very  broad  slant  without  violating  constitutional  prin¬ 
ciples. 

I  find  it  very  difficult  to  define  the  difference  between 
taking  my  money  which  I  could  earn  with  a  piece  of  prop¬ 
erty  rented  at  XX  dollars  per  month  and  make  me  rent  it 
for  X  dollars  a  month — I  find  it  difficult  in  my  mind  to 
find  the  difference  between  that  and  taking  my  contract 
price — taking  a  part  of  my  contract  price  which  I  have  set 
in  a  contract  with  the  Government,  away  from  me  and 
still  possibly — I  am  not  passing  on  that  here — leaving  me 
what  under  some  standards,  is  a  fair  price. 

You  are  not  contending,  as  I  understood  it,  that  some¬ 
thing  like  a  fair  price  is  not  left.  You  are  contending 
that  you  want  your  contract  price? 

Mr.  Brill:  I  am  contending  both.  I  am  contending 
that  the  contract  price  was  a  fair  price. 

The  Court :  I  realize  that  but  there  has  been  some  evi¬ 
dence  in  here  that  in  some  of  those  matters  10  per  cent 
was  a  fair  price.  That  was  what  I  intended  by  that. 

Mr.  Brill :  Was  that  the  evidence,  Your  Honor? 

The  Court:  I  thought  that  one  man  stated  that  10  per 
cent  was  a  fair  price  for  this  type  of  industry. 

1148  Mr.  Brill:  One  man  for  the  Government  said 
that  as  an  average  over-all  of  your  contract  that 
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would  be  a  fair  average.  That  was  the  government’s  wit¬ 
ness. 

The  Court:  That  is  all  I  meant  to  say.  I  merely  was 
bringing  out  the  fact  that  there  is  a  possibility  here  that 
in  the  opinion  of  some  people  anyway  a  fair  price  might 
be  still  left. 

Mr.  Brill :  That  is  right. 

The  Court:  Now,  I  am  going  to  dispose  of  this  with 
a  great  deal  of  hesitation;  with  a  great  deal  of  hesita¬ 
tion  I  am  going  to  sustain  the  subpoena  and  get  this  infor¬ 
mation.  I  do  not  believe  that  the  Supreme  Court  will 
sustain  me  on  that,  but  with  the  idea  of  giving  both  sides 
the  feeling  that  they  have  had  a  fair  trial  and  that  I  have 
considered  everything  I  can  when  we  get  through,  I  am 
going  to  sustain  the  subpoena  in  the  modified  form  as 
stated  by  counsel 

Mr.  Brill :  May  I  suggest,  Your  Honor,  that  that  being 
the  case,  it  might  be  more  convenient  for  everybody  instead 
of  waiting  over  until  tomorrow  for  Mr.  Kenney,  that  we 
postpone  the  finish  of  his  testimony  until  the  other  ma- 
erial  is  available. 

The  Court:  That  is  up  to  you  gentlemen.  I  am  going 
to  be  here  until  I  take  a  vacation,  if  I  do,  and  I  will 
probably  be  here  for  two  or  three  weeks  yet. 

Mr.  Winn:  Mr.  Kenney  has  assured  me  he  will 
1149  be  here  tomorrow  morning  at  10  o’clock.  I  would 
like  to  complete  his  testimony,  if  possible,  tomorrow 
morning,  Your  Honor. 

The  Court :  I  suppose  Mr.  Kenney  might  not  be  avail¬ 
able  later.  We  will  set  this  for  11  o’clock  tomorrow  morn¬ 
ing. 

I  have  an  appointment  with  the  dentist  and  inasmuch  as 
dental  appointments  are  very  difficult  to  get  these  days, 
I  wish,  if  possible,  to  avoid  having  to  cancel  it  These 
days  dentists  are  more  important  than  lawyers. 

We  will  meet  in  Courtroom  No.  1  at  11  o’clock  tomor¬ 
row  morning. 
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(Whereupon,  at  5:05  o’clock  p.m.,  the  hearing  in  the 
above-entitled  matter  was  recessed  to  reconvene  at  11 
o’clock  a.m.,  on  Wednesday,  June  26, 1946.) 
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APPEARANCES: 
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Petitioner. 
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•  #  •  • 

1153  Proceedings 

The  Court:  All  right,  gentlemen,  what  do  you 
have  this  morning? 

Mr.  Winn :  I  think  Mr.  Kenney  is  available  this  morn¬ 
ing  for  cross-examination,  if  Your  Honor  please. 

The  Court :  Very  well,  proceed. 

Whereupon 

John  W.  Kenney 

a  witness  called  by  the  Respondent,  having  been  previously 
sworn,  resumed  his  testimony  as  follows : 

Cross  Examination  (Continued) 

Mr.  Brill:  Will  the  reporter  read  me  the  last  several 
questions  and  answers  in  connection  with  the  cross-exami¬ 
nation  of  Mr.  Kenney. 

(The  reporter  read  the  record  as  follows :) 

“Q.  Now,  a  man  of  your  education  and  responsibilities 
must  have  had  a  fairly  definite  concept  in  mind  at  that 
time  to  formulate  that  opinion,  or  did  you?  A.  We  had 
a  general  idea  as  to  what  constituted  excessive  profits. 

“Q.  At  that  time?  A.  Oh,  yes.  There  were  certain 
cases  that  were  obvious.  Others  were  not  so  clear. 

“Q.  Can  you  now  get  your  mind  back  into  the 

1154  condition  it  was  at  that  time,  or  attempt  to  do  so 
as  nearly  as  you  can,  and  give  us  that  concept? 

“Unless  we  understand  your  use  of  that  phrase,  I  do 
not  see  how  we  can  interpret  your  testimony  in  which  you 
used  that  phrase. 

“A.  Well,  my  concept  of  excessive  profits  at  that  time 
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was  that  the  profits  were  so  much  in  excess  of  that  which 
had  been  earned  before  and  when  related  to  the  job  showed 
that  the  man  was  receiving  more  compensation  for  what 
he  was  doing  than  he  was  probably  entitled  to. 

“Q.  There  are  two  elements  to  that  statement — ” 

At  that  point  the  witness  asked  to  be  excused. 

By  Mr.  Brill : 

Q.  Yon  were  going  to  give  the  two  elements  yon  had  in 
mind?  A.  I  think  the  statement  as  to  the  two  elements 
came  from  you. 

Q.  That  is  right.  I  think  the  two  elements  yon  men¬ 
tioned  were  the  difficulty  of  obtaining  reliable  cost  figures 
with  respect  to  new  types  of  products  and  I  think  the  other 
element  had  to  do  with  standard  articles  where  the  volume 
had  greatly  increased  and  there  was  difficulty  in  determin¬ 
ing  the  proper  reduction  in  ratio  of  profits  because  of  the 
increased  volume?  A.  When  I  was  speaking  of 
1155  those  two  elements  I  had  reference  to  the  difficulties 
of  procurement  in  a  wartime  period  and  why  the 
formal  bid  provisions  of  the  statute  were  not  adequate  to 
protect  the  interests  of  the  Government 

Q.  Sure,  I  know.  Well, —  A.  I  was  not  thinking  of 
those  two  necessarily  with  respect  to  my  statement  there 
concerning  what  my  concept  of  excessive  profits  is. 

Q.  Oh,  I  see.  What  were  you  thinking  of  at  the  time 
in  the  formation  of  the  concept  in  association  with  your 
colleagues  for  presentation  to  Congress?  A.  As  I  said, 
I  had  a  reasonably  clear  idea  of  what  we  considered 
excessive  profits.  It  is  an  extremely  difficult  thing  to  ex¬ 
press  in  terms  of  words.  I  mean,  Congress  has  been  try¬ 
ing  for  many  years  and  at  various  times  to  express  the 
thing  in  terms  of  words.  There  has  been  the  argument 
that  we  should  express  it  in  terms  of  formula. 

Q.  I  am  not  interested  in  whether  Congress  had  diffi¬ 
culty  in  doing  it, —  A.  I  am  trying  to  explain  to  you, 
but  I  cannot  explain  it  if  you  are  not  willing  to  give  me 
a  chance  to  go  ahead  and  explain. 
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Q.  I  am  perfectly  willing  to  let  you  give  that  explana¬ 
tion,  but  I  am  trying  to  avoid  your  going  into  a  by-path 
of  things  not  related  to  it.  A.  That  is  a  matter  of 
1156*  opinion  as  to  whether  it  has  any  relation  to  it. 

There  is  difficulty  of  expressing  the  concept  in 
terms  of  words.  I  would  say  that  a  man  had  realized 
excessive  profits  if  he  had  earned  a  sum  which  was 
greatly  in  excess  of  that  which  he  had  previously  earned, 
and  when  related  to  the  circumstances  of  the  case  indicated 
a  profit  which  was  very  much  out  of  line  to  that  which 
would  be  expected  for  the  job  that  was  being  done. 

Now,  to  express  that  in  terms  of  any  individual  case,  I 
would  have  to  have  the  individual  case  before  me. 

Q.  That  was  your  concept  and  that  of  your  associates 
when  you  presented  the  matter  to  Congress  in  the  spring 
of  1942,  was  it!  A.  We  presented  the  thing  to  Congress 
in  terms  of  illustration  of  individual  cases. 

Q.  What  you  did,  I  take  it,  was  that  you  gave  sample 
cases  which  you  thought  indicated  a  need  for  legislation? 
A.  That  is  correct. 

Q.  But  you  did  not  indicate  at  that  time  your  concept 
or  any  formula  by  which  you  determined  excessive  profits 
generally?  A.  We  expressly  stated  that  it  could  not  be 
stated  in  terms  of  a  formula.  We  did  state  the  various 
factors  that  should  be  taken  into  account  in  the  deter¬ 
mination  of  it. 

Q.  Did  you  at  that  time  state  those  factors?  A  I  be¬ 
lieve  the  records  of  the  hearings  will  indicate 
1157  that 

Q.  Do  you  have  any  recollection  on  the  subject? 
A.  My  recollection  would  be  that  they  were  presented  to 
the  committees  of  Congress  at  either  the  time  the  Renego¬ 
tiation  Act  was  initially  enacted,  or  at  the  time  of  amend¬ 
ments  to  it 

Q.  Do  you  know  which?  A.  I  would  say  it  was  done 
at  both  times. 

Q.  Do  you  remember  what  was  done  in  that  regard 
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before  the  first  act  was  passed?  A.  I  do  not  under¬ 
stand  your  question. 

Q.  Do  you  remember  what  was  presented  in  the  way 
of  criteria  to  Congress  by  you  and  your  Associates  prior 
to  April,  1942?  A.  Specifically,  I  do  not. 

1  Q.  Do  you  remember  any  part  of  what  you  presented? 
A.  Specifically,  no.  That  is  why  I  say  those  are  all  mat- 
eters  of  public  record  which  I  would  prefer  not  to  testify 
to  because  they  are  matters  of  public  record.  All  I  would 
be  doing  would  be  relying  on  my  recollection  or  memory, 
which  might  be  incorrect. 

i  Q.  Do  you  have  any  recollection  on  the  subject?  A.  I 
have  a  recollection  that  many  things  were  presented  to 
Congress  at  the  time  the  Renegotiation  Act  was  being 
initially  considered  and  at  the  various  times  it  was 
amended. 

Q.  On  this  particular  problem  you  and  I  are  dis- 
1158  cussing,  do  you  remember  any  particular  matter  that 
was  presented  to  Congress  by  you  and  your  associ¬ 
ates  as  to  criteria  for  the  determination  of  excessive 
profits  at  that  time,  that  is,  prior  to  April,  1942?  A.  I 
am  quite  sure  that  Congress  was  advised  of  the  various 
factors  that  we  considered  should  be  taken  into  account 
in  determining  what  constitutes  excessive  profits. 

Q.  You  have  told  us  that  before.  I  want  to  know 
whether  you  remember  any  specific  item  in  that  criteria, 
of  your  own  knowledge.  A.  Do  you  mean  what  those 
various  criteria  were? 

Q.  That  you  participated  in  presenting  to  Congress 
prior  to  April,  1942?  A.  I  do  not  recall  what  specific 
ones  I  presented,  no. 

Q.  Which  were  presented  while  you  were  present,  or  in 
which  you  participated  in  the  presentation  of?  A.  I  just 
do  not  recall,  Mr.  Brill. 

Q.  That  is  what  I  thought.  Now,  you  have  said  it. 
Thank  you.  A.  Those  are  all  matters  of  public  record 
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which  you  can  find  very  easily,  Mr.  Brill;  whether  I  recall 
or  don’t  recall  is  immaterial. 

The  Court:  Well,  let  me  pass  upon  materiality.  Pro¬ 
ceed  with  something  else. 

1159  By  Mr.  Brill: 

Q.  Do  you  remember  participating  in  any  discus¬ 
sion  with  any  of  the  Congressional  committees  on  the 
subject  of  what,  if  any,  reasons  there  would  be  for  making 
the  Renegotiation  Act  retroactive  to  contracts  already 
executed  by  the  Government?  A.  I  participated  in  the 
hearings  before  the  Senate  Appropriations  Committee  in 
early  1942,  at  which  time  — 

Q.  Was  that  before  April?  A.  That  was  prior  to  the 
enactment  of  the  Renegotiation  Act.  The  Renegotiation 
Act  was,  you  will  recall,  first  introduced  in  the  Senate  Ap¬ 
propriations  Committee  as  an  amendment  to  an  appropri¬ 
ation  act.  At  that  time  it  was  pointed  out  to  the  Com¬ 
mittee  that  there  were  many  contracts  that  had  been  en¬ 
tered  into  prior  to  the  date  of  the  enactment  of  the 
statute  the  performance  of  which  would  carry  over  beyond 
the  date  and  that  conditions  were  similar  with  respect  to 
those  contracts  as  it  was  with  respect  to  those  entered 
into  subsequently. 

In  other  words,  wartime  conditions  were  present  at  the 
time  those  contracts  were  let. 

Q.  That  is  the  extent  of  your  recollection  on  the  sub¬ 
ject?  A.  How  complete  that  testimony  before  the  com¬ 
mittee  was,  I  really  could  not  state,  Mr.  Brill. 

Q.  I  am  not  asking  how  complete  it  was,  but  what 
you  remember  of  it.  A.  That  is  the  extent  of  my  mem¬ 
ory  at  the  present  time. 

1160  Q.  The  need  for  speeding  up  the  war  effort  as  it 
existed  just  before  the  Act  was  passed  in  the  Spring 

of  1942,  you  remember  you  indicated  that  was  one  of  the 
elements  that  motivated  your  urging  the  passage  of  the 
Renegotiation  Act,  or  do  you  remember  that?  A.  That 
is  correct. 
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Q.  Well,  that  need  for  speed  was  not  relieved  in  any 
way  so  far  as  any  material  presented  to  Congress  was 
concerned  by  the  retroactive  feature  of  the  Act,  was  it? 
A.  I  would  say  it  was. 

Q.  I  am  asking  you  not  whether  you  would  say  it  was, 
but  was  any  material  presented  to  Congress  to  indicate 
that  the  speed-up  idea  would  be  furthered  by  making  the 
statute  retroactive?  A.  I  do  not  recall  what  was  pre¬ 
sented  to  Congress  on  that  point. 

Q.  Do  you  remember  any  facts  as  they  then  existed 
which  you  could  now  tell  the  Court  would  justify  the  retro¬ 
active  effect  of  the  Act  on  the  issue  of  speeding-up  the 
war  effort?  A.  Can  I  now  recall  any  facts  which  could 
have  been  presented  to  Congress? 

Q.  Yes.  A.  Yes,  I  believe  I  can. 

Q.  Tell  us  what  they  are.  A.  All  of  the  cases 
1161  that  had  been  brought  to  our  attention  indicating  the 
presence  of  profits  which  appeared  to  be  out  of  line. 

Q.  You  are  talking  about  cases  which  occurred  since 
that  time  or  which  had  occurred  prior  to  that  time?  A. 
All  of  the  cases  that  had  been  brought  to  our  attention  at 
that  time,  prior  to  the  enactment  of  the  Renegotiation 
Act,  related  to  cases  that  had  been  entered  into  prior  to 
the  time  the  Renegotiation  Act  became  effective.  One  of 
the  problems  we  were  principally  concerned  with  was  the 
problem  of  morale,  and  the  effect  on  the  troops  and  the 
effect  on  industry  in  the  knowledge  of  the  existence  of  the 
excessive  profits,  and  that  would,  of  course,  be  alike  to  con¬ 
tracts  entered  into  before  and  after. 

If  there  was  the  bad  effect  on  that  thing,  we  felt  it  might 
have  a  very  deterring  effect  on  the  war  effort.  The  history 
that  we  have  found,  I  believe  it  is  Ludendorf  who  stated 
that  one  of  the  occasions  for  the  breakdown  of  the  German 
army  in  1918  was  the  break-up  of  morale  at  home,  includ¬ 
ing  the  large  profits  that  were  being  made. 

And  it  was  on  reliance  on  that  point  that  we  did  not 
want  to  see  something  occur  in  this  country  at  the  very 
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outset  of  the  war  which  would  have  a  tendency  to  affect 
morale. 

Q.  Then  you  were  leaving  the  speed-up  idea  as  a  sepa¬ 
rate  aspect  from  that  of  morale  ?  A.  I  think  profits 

1162  has  a  very  definite  relation  to  morale. 

Q.  That  was  one  of  the  facts  that  might  have 
been  presented?  A.  That  is  one  of  them. 

Q.  Do  you  know  of  any  others?  A.  I  can’t  recall  any 
others  at  that  time. 

Q.  You  gave  us  some  figures  on  facilities  of  the  Navy 
for  the  manufacture  of  supplies  during  1940, 1941  and  1942. 
Do  you  remember —  A.  I  was  not  aware  that  I  gave 
any  figures.  If  I  did,  they  have  slipped  my  mind. 

Q.  For  the  fiscal  year  1940  commitments  of  the  Navy, 
one  billion  one.  1941  referring  to  the  second  half,  eight 
billion  five,  and  the  first  half  four  billion  two.  Do  you 
remember?  A.  Those  were  commitments  of  the  Navy 
Department  which  related  to  both  supplies  facilities  and 
everything  else.  Those  were  the  total  commitments  of  the 
Department. 

Q.  When  you  used  the  words  “facilities”  in  that  con¬ 
nection,  what  did  you  include?  A.  When  I  used  the  term 
“facilities”  I  am  referring  to  what  we  generally  consider 
as  facilities  under  our  facilities  contracts  which  includes 
entire  buildings,  additions  to  buildings,  improvement  on 
buildings,  installation  of  tools  and  equipment  in  buildings 
for  the  purpose  of  manufacture. 

1163  Q.  Just  how  those  figures  are  broken  down  into 
their  several  categories  you  can  or  cannot  tell  us? 

A.  Those  figures  are  available.  Whether  I  have  them 
here  or  not,  I  do  not  know,  Mr.  Brill. 

Q.  They  do  not  include  any  commitments  of  the  Bu¬ 
reau  of  Yards  and  Docks?  A.  They  would,  yes. 

Q.  Have  you  those  separately?  A.  Yes,  I  believe  I 
have.  May  I  take  a  look  here  and  see  if  I  have  those 
figures  here? 

I  have  some  figures  here  on  that.  Do  you  want  me  to 
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give  them  to  yon?  They  are  certain  figures  on  that  list 
that  I  gave  you  the  other  day  that  you  introduced  in 
evidence. 

Q.  I  have  not  introduced  it  yet.  I  identified  it.  Are 
those  the  figures  you  mean?  A.  I  just  do  not  recall 
what  those  figures  are,  Mr.  Brill. 

Q.  This  shows  the  number  of  contracts  and  the  dol¬ 
lar  amounts  of  projects  for  the  Bureau  of  Yards  and 
Docks  for  the  period  July  1st,  1941  to  June  30,  1942.  A. 
Those  would  give  you  the  figures  of  the  commitments  of 
the  Bureau  of  Yards  and  Docks. 

Mr.  Brill:  I  will  offer  Exhibit  5  for  identification  in 
evidence,  Your  Honor. 

The  Court:  Petitioner’s  tentative  Exhibit  5  will 
1164  be  received  in  evidence. 

(Petitioner’s  Exhibit  5  is  received  in  evidence.) 

By  Mr.  Brill: 

Q.  In  your  work  in  the  Navy  Department,  did  you  have 
occasion  to  get  an  overall  picture  of  the  experience  of  the 
Navy  in  connection  with  letting  building  construction  work 
on  a  basis  by  which  the  contractor  was  paid  his  full  cost 
plus  such  profit  as  the  Navy  might  determine  or  profit 
fixed  as  to  a  certain  flat  amount,  or  profit  as  to  percentage 
of  cost?  A.  I  didn’t  get  the  first  part  of  that  question. 
Would  you  read  it  again,  please? 

(The  pending  question  was  read  by  the  reporter.) 

■  The  Witness:  I  had  some  experience  in  that  field.  X 
was  not  aware  that  we  had  contracts  of  the  first  char¬ 
acter  to  which  you  refer  in  the  construction  field. 

By  Mr.  Brill: 

Q.  Well,  were  there  contracts  of  that  kind  let  during 
the  war,  of  the  other  two  kinds,  with  fixed  percentage  of 
profit  and  contracts  on  a  cost-plus-fixed-fee  basis?  A. 
That  is  correct. 

i  Q.  Well,  there  were  many  cases  where  a  letter  of  in¬ 
tent  was  issued  directing  the  contractor  to  proceed  to  erect 
buildings  with  the  fee  to  be  determined  by  the  Navy  when 
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when  the  contract  was  actually  made,  were  there  not? 

1165  A.  Letters  of  intent,  while  legally  speaking,  consti¬ 
tuted  an  obligation  of  the  Government,  were  really 

the  preliminary  steps  toward  entering  into  a  formal  con¬ 
tract.  Many  times  we  did  not  have  sufficient  information 
at  the  start  to  make  a  really  definitive  contract  and  we 
would  give  a  letter  of  intent  to  a  contractor  indicating  the 
intention  of  the  Government  to  subsequently  enter  into  a 
definitive  contract.  That  is  why  they  were  called  “letters 
of  intent  ’  \  They  were  a  most  informal  document. 

Q.  Well,  it  is  a  statement  that  “you  proceed  to  erect 
so  many  buildings  under  certain  plans  and  specifications 
and  some  time  later  we  will  make  a  contract  by  which  we 
will  fix  the  amount  of  the  compensation/ 7  A.  We  fixed 
a  lot  more  than  the  compensation. 

Q.  All  the  rest  of  it  is  determined  by  the  plans  and 
specifications,  and  the  Navy  regulations?  A.  No. 

Q.  Well,  I  know  of  a  case  where  that  was  done.  Shu¬ 
maker,  Arkansas,  where  the  plans  and  specifications  were 
already  and  the  buildings  were  identified  and  the  letter  of 
intent  said,  “Build  250  buildings  and  later  we  will  get 
around  to  fixing  the  terms  of  contract  and  the  terms  of 
your  compensation/ ’ 

Do  you  say  that  is  not  what  was  done  very  often?  A. 
That  is  not  what  you  said  before,  Mr.  Brill. 

1166  Q.  What  is  the  difference?  A.  The  difference  is 
that  in  your  last  statement  you  specifically  stated 

that  the  terms  of  the  contract  were  to  be  subsequently 
agreed  upon.  Perhaps  the  plans  and  specifications 
were  ready  at  the  time  of  entering  into  the  letter  of  intent. 
Normally,  that  is  not  the  case. 

Q.  I  see.  A.  There  may  be  instances  where  we  have 
the  plans  and  specifications  and  instances  where  we  do  not, 
but  the  plans  of  the  contract  are  subsequently  worked  out 
at  a  later  date. 

Q.  Then  you  do  have  an  over-all  picture  of  the  experi¬ 
ence  of  the  Navy  on  contracts  of  that  type  where  the  con- 
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tractor  does  not  guarantee  the  cost  of  the  job?  A.  Where 
the  contractor — 

Q.  Does  not  guarantee  to  build  a  job  for  a  certain  num¬ 
ber  of  dollars?  A.  I  have  had  some  experience  in  that 
field,  yes. 

Q.  Has  your  Department  had  occasion  to  check  the  re¬ 
sults  of  certain  experience  with  respect  to  the  costs  of 
such  construction  as  compared  with  the  Navy’s  original 
estimates  of  what  the  costs  ought  to  be?  A.  Well,  I 
would  say  that  that  comparison  occurs  in  every  case.  It  is 
very  rarely  when  the  estimated  costs  and  the  actual  costs 
are  the  same. 

Q.  Isn’t  this  true:  That  the  experience  of  the  Navy 
was  letting  contracts  on  that  basis  where  the  con- 
1167  tractor  does  not  guarantee  the  cost  of  the  project 
has  shown  the  costs  have  been  tremendously  out  of 
line  with  your  original  estimate  of  the  costs?  A.  In  many 
instances  they  have  been  much  lower,  and  in  many  instances 
they  have  been  much  higher. 

Q.  Are  you  familiar  with  the  experience  of  the  Rocket 
plant  at  Shumaker?  A.  Only  in  a  vague  way.  I  do 
know  of  instances  as  I  have  said,  where  the  actual  cost 
has  been  below  the  estimated  cost,  and  I  know  of  other  in¬ 
stances  where  the  actual  cost  has  ben  well  above  the  esti¬ 
mated  cost. 

Q.  Have  you  had  tabulated  results  of  that  type,  gener¬ 
ally,  giving  the  over-all  picture?  A.  My  knowledge  with 
respect  to  those  has  come  up  in  the  case  of  individual  con¬ 
tracts. 

1  Q.  Do  you  know  of  any  place  in  the  Navy  where  there 
has  been  an  attempt  made  to  evaluate  that  method  of 
buildings  to  determine  whether  it  is  sound  or  practical 
or  not  as  compared  with  competitive  bidding,  even  in  war¬ 
time?  A.  I  do  not  know  of  my  own  knowledge  whether 
there  is  such  a  tabulation  and  study.  I  will  endeavor  to 
find  out  from  the  Bureau  of  Yards  and  Docks  if  they  have 


885 


made  any  study  as  to  the  comparison  between  fixed  price 
contracts  and  cost-plus-fixed-fee  contracts. 

Q.  Well,  the  Bureau  is  the  one  who  lets  the  contract,  is 
it  not?  A.  Correct. 

Q.  I  was  wondering  whether  a  study  had  been  made  by 
any  higher  department  of  the  Navy  that  was  not  particu¬ 
larly  involved  in  making  such  contracts  or  directly  in¬ 
volved  in  making  them?  A.  I  am  not  aware  of  any  such 
study  having  been  made. 

Q.  You  do  not  happen  to  know  the  result  in  Shumaker, 
Arkansas  with  a  construction  job  running  over  one  hundred 
million  dollars  as  compared  with  the  original  estimated 
cost?  A.  All  I  know  is  that  the  cost  is  running  above  the 
estimated  cost. 

Q.  Do  you  know  how  much?  A.  I  do  not. 

Q.  Do  you  know  whether  or  not  the  so-called  low-cost 
housing  units  the  cost  ran  over  three  times  the  estimated 
cost,  from  $3500  to  $12,000  per  unit?  A.  I  was  not  aware 
of  that. 

Q.  I  suggest  it  might  be  worth  looking  into.  So  there 
has  been,  to  your  knowledge,  so  far  as  you  know,  no  at¬ 
tempt  to  determine  as  a  result  of  actual  experience  in 
the  letting  of  building  contracts  for  construction  during  the 
war,  whether  the  idea  of  abandoning  to  the  extent  that  it 
was  abandoned  the  letting  of  jobs  on  a  competitive  basis 
actually  resulted  in  achieving  the  objective  that  you 
1169  say  the  Navy  had  in  mind?  A.  That  is  a  ter¬ 
rifically  involved  question,  Mr.  Brill,  and  I — 

Q.  It  should  be  read  again. 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness:  I  find  the  question  unintelligible,  Your 
Honor. 

By  Mr.  Brill : 

Q.  I  will  break  it  up  for  you. 

You  have  in  mind  the  objectives  of  the  Navy  in  saving 
costs  of  building  construction  during  the  war,  keeping 
profits  down,  aiding  morale,  and  speeding  up  the  war 
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effort  as  some  of  the  reasons  why  you  urged  the  passage 
of  the  Renegotiation  Act  in  the  spring  of  19421  A.  That 
is  correct. 

Q.  And  you  also  have  in  mind  that  with  the  Act  actually 
passed,  and  the  reliance  of  your  Department  upon  getting 
back  what  was  determined  excessive  profits  and  with  the 
permission  of  the  President  under  his  directive  9001,  you 
did  not  follow  consistently  the  practice  of  letting  building 
construction  contracts  in  accordance  with  statutory  require¬ 
ments.  Sometimes  you  did,  and  sometimes  you  did  not,  is 
that  right!  A.  That  is  my  understanding. 

Q.  And  you  followed  the  practice  which  you  did  follow 
because  you  thought  it  would  aid  in  accomplishing  the  ob¬ 
jectives  you  have  enumerated,  and  because  the  Act 

1170  and  the  directive  permitted  you  to  do  that!  A. 
That  is  correct. 

Q.  Now,  did  you  ever,  so  far  as  you  know,  attempt  to 
make  a  factual  analysis  of  the  results  under  the  new  tech¬ 
niques  so  as  to  compare  them  with  what  the  results  would 
have  been  under  the  other  techniques!  A.  I  have  not  and 
I  do  not  know  whether  it  has  been  done  in  the  department. 

Q.  Yes.  A.  I  would  expect  that  each  individual  case 
was  considered  on  its  own  merits.  Now,  whether  they  have 
tabulated  the  results  of  those,  I  do  not  know. 

Q  .Do  you  know  whether  they  were  considered  in  each 
individual  case!  A.  From  my  knowledge  of  the  opera¬ 
tions  of  the  Department,  I  would  say  that  I  did  know,  yes. 

Q.  You  think  there  is  a  record  in  the  department,  for 
example,  on  the  job  of  the  Rocket  Plant  in  Shumaker,  Ar¬ 
kansas  showing  the  estimated  cost  of  the  buildings  before 
the  jobs  were  built  in  comparison  with  the  actual  costs  when 
the  job  was  done!  A.  Certainly,  we  have  that  record, 
i  Q.  Do  you  think  there  would  be  such  a  record  with  re¬ 
spect  to  every  job  let  on  a  cost-plus  basis!  A.  There 
would  be  such  a  record,  yes. 

1171  Q.  But  you  do  not  know  whether  such  results 
have  been  tabulated  or  published  or  even  determined 

as  to  the  over-all  picture!  A.  That  is  correct. 
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Q.  And  whether  or  not  the  theory  that  yon  have  enun¬ 
ciated  would  work,  is  still  a  matter  in  the  field  of  specula¬ 
tion  so  far  as  you  know  ?  A.  I  would  not  say  so. 

Mr.  Brill :  I  think  that  is  all. 

Mr.  Winn :  I  have  no  further  questions. 

The  Court:  Do  both  sides  excuse  Mr.  Kenney? 

Mr.  Winn :  Yes,  sir. 

Mr.  Brill :  Yes,  sir. 

(Witness  excused.) 

Mr.  Winn:  We  have  no  more  witnesses,  Your  Honor. 
There  are  certain  exhibits  and  tag-ends  to  bring  up.  I 
would  like  to  have  a  five-minute  recess  to  discuss  the  mat¬ 
ter  of  the  subpoena  with  Mr.  Brill. 

The  Court :  We  will  recess  for  five  minutes. 

(Whereupon,  a  five-minute  recess  was  taken,  at  the  con¬ 
clusion  of  which  the  following  occurred:) 

The  Court:  Petitioner’s  tentative  exhibit  No.  5  has  been 
admitted  in  evidence.  The  Clerk  has  not  been  able  to  con¬ 
form  his  exhibit  numbers  to  what  we  did  at  St.  Paul,  so  the 
only  thing  I  can  see  to  do  is  to  go  ahead  from  5,  and 
1172  give  your  exhibits  tentative  numbers  and  then  if  they 
do  not  conform  to  the  numbers  we  used  in  St  Paul,  I 
will  have  them  corrected  and  I  will  address  communications 
to  each  of  you,  giving  you  the  proper  numbers. 

Mr.  Winn:  May  it  please  the  Court,  we  would  like  to 
call  Mr.  Kenney  for  further  testimony,  which  we  believe 
will  obviate  the  necessity  of  the  subpoena. 

The  Court:  Very  well.  Proceed. 

Whereupon  John  W.  Kenney  a  witness  called  by  the  Re¬ 
spondent,  being  previously  sworn,  was  recalled  and  testi¬ 
fied  further  as  follows: 

Redirect  Examination 
By  Mr.  Winn: 

Q.  Mr.  Kenney,  I  believe  you  have  located  additional 
information  with  respect  to  the  over-all  situation  of  con¬ 
tracts  let  by  the  Navy  Department  for  building  construc¬ 
tion  in  the  years  1941  and  1942  ?  A.  Yes,  sir. 
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Q.  Can  yon  tell  ns  how  many  contracts  were  let  in  that 
year  for  building  construction?  A.  614  contracts. 

Q.  Can  you  tell  us  how  many  of  them  were  let  after 
competitive  bidding?  A.  350. 

1173  Q.  And  the  rest  were  let  by  negotiation  or  in 
some  other  manner,  is  that  correct?  A.  That  is  the 

information  as  reported  to  me  by  the  Chief  of  the  Bureau 
of  Yards  and  Docks. 

j  Q.  Can  you  tell  us  anything  about  the  number  of  bidders 
who  participated  in  the  bids  on  the  350  contracts  which 
were  let  after  competitive  bidding?  A.  On  an  average 
six  bids  were  received  per  contract. 

Q.  Can  you  tell  us  whether  the  experience  in  the  Bureau 
of  Yards  and  Docks  in  connection  with  the  matter  concern¬ 
ing  which  you  have  just  testified  was  fairly  typical  of  the 
other  bureaus  of  the  Navy  Department  in  the  year  ending 
June  30,  1942,  as  to  the  method  of  letting,  the  number  of 
bidders,  and  the  number  of  contracts  percentagewise,  which 
were  let  after  competitive  bids  as  they  were,  in  the  other 
departments  as  they  were  in  the  Bureau  of  Yards  and 
Docks?  A.  I  would  hesitate  to  say  that  that  was  typical. 
The  most  of  the  construction  contracts,  facilities  contracts 
of  the  other  bureaus  involved  industrial  facilities  and  my 
recollection  would  be  that  probably  a  large  number  of  those 
were  let  on  a  negotiated  basis. 

i  Q.  However,  there  were  some  contracts  in  the  other 
bureaus  which  were  let  after  formal  bidding?  A.  I  be¬ 
lieve  there  were. 

Q.  And,  in  your  opinion,  the  number  of  bidders 

1174  participating  would  be  approximately  the  same  there 
as  there  was  in  the  Bureau  of  Yards  and  Docks 

cases?  A.  It  would  probably  be  the  same. 

Mr.  Winn:  I  have  here  a  publication  of  the  Navy  De¬ 
partment  of  the  Office  of  Procurement  and  Materiel,  Price 
Analysis  Division,  with  the  Navy  index  of  contracts  prices 
which  I  will  ask  the  Clerk  to  mark  Respondents  B  for 
identification. 
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The  Court :  Incidentally,  the  Clerk  now  informs  me  that 
our  numbers  are  correct  for  the  exhibits. 

(The  document  referred  to  was  marked  for  identification 
Respondent’s  Exhibit  “B”.) 

By  Mr.  Winn : 

Q.  Can  you  tell  me  whether  that  is  a  publication  of  the 
Navy  Department?  A.  That  is  a  publication  that  was  put 
out  by  the  Price  Analysis  Division  of  the  Office  of  Procure¬ 
ment  of  the  Navy  Department.  It  is  a  study  to  indicate  the 
action  of  contract  prices  of  the  Department  as  a  whole  and 
of  the  various  bureaus  thereof  from  the  first  of  January, 
1942  through  December  31, 1944. 

Mr.  Winn:  I  offer  Respondent’s  Exhibit  B  for  identifi¬ 
cation  in  evidence. 

Mr.  Brill :  May  I  look  at  it  a  moment,  please  ? 

1175  Mr.  Winn:  Yes. 

Mr.  Brill:  I  would  like  to  ask  a  question  or  two 
about  this,  if  I  may. 

The  Court :  Very  well,  proceed. 

Mr.  Brill:  In  looking  at  this  Exhibit  B,  I  don’t  see  any 
data  there  with  respect  to  building  construction.  Is  there 
any  there? 

The  Witness :  There  is  nothing  in  that  relating  to  build¬ 
ing  contracts,  no. 

Mr.  Brill :  Do  you  know  who  prepared  this  ? 

The  Witness :  Yes,  it  was  prepared  by  the  Price  Analy¬ 
sis  Division  of  the  Office  of  Procurement  Materiel 

Mr.  Brill :  When  was  it  made,  —  Oh,  I  see.  It  gives  the 
date. 

The  Witness :  It  gives  the  date  there,  I  believe. 

Mr.  Brill:  It  gives  the  date  concerned  with  the  article 
but  not  the  date  it  was  prepared.  That  is  good  enough  for 
my  purposes. 

There  is  no  objection  to  it,  Your  Honor. 

The  Court:  Respondent’s  Exhibit  B  is  admitted  in  evi¬ 
dence. 

(Respondent’s  Exhibit  B  is  received  in  evidence.) 
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By  Mr.  Winn : 

Q.  I  hand  you  another  pamphlet,  Mr.  Kenney, 

1176  which  is  entitled  ‘ ‘ Pricing  in  Navy  Procurement,” 
and  I  ask  you  if  that  is  an  official  publication  of  the 

Navy?  A.  It  is. 

Q.  Without  telling  the  substance  of  it,  will  you  tell  the 
Court  something  about  what  it  is?  A.  It  is  a  pamphlet 
Which  attempts  to  compare  the  Navy  price  index  with  that 
of  the  Bureau  of  Labor  Statistics,  and  generally  shows  the 
dollar  volume  of  our  appropriations  and  our  commitments. 

Mr.  Winn :  I  ask  that  the  pamphlet  entitled, 1  ‘  Pricing  in 
Naval  Procurement”  be  marked  Respondent’s  Exhibit 
“C”  for  identification. 

(Respondent’s  Exhibit  C  is  marked  for  identification.) 
Mr.  Winn:  I  offer  Respondent’s  Exhibit  “C”  in  evi¬ 
dence. 

Mr.  Brill :  I  do  not  object  to  this,  Your  Honor,  but  I  do 
not  think  it  has  any  materiality  in  the  case.  If  Respondent 
wants  the  Court  to  see  it,  it  is  all  right  with  me. 

The  Court:  Respondent’s  Exhibit  C  for  identification  is 
admitted  in  evidence. 

i  (Respondent’s  Exhibit  “C”  is  received  in  evidence.) 
By  Mr.  Winn : 

Q.  Referring  to  Respondent’s  Exhibit  “B”,  I 

1177  notice  on  the  third  page  you  have  certain  charts  en¬ 
titled  Navy  Contract  Prices,  Bureau  of  Aeronautics, 

Bureau  of  Ordnance,  Bureau  of  Ships,  and  Bureau  of  Sup¬ 
plies  and  Accounts,  respectively. 

Can  you  tell  us  what  those  charts  indicate?  A.  They 
indicate  the  trend  of  prices  of  the  various  bureaus  of  the 
Navy  Department  has  gone  down  from  a  high  of  about  107 
in  January,  1942,  to  an  average  of  about  84  or  85  in  the 
latter  part  of  1944,  and  that  same  experience  has  resulted 
for  practically  each  of  the  Bureaus  with  the  exception  of 
the  Bureau  of  Supplies  and  Accounts  whose  price  index 
has  gone  up. 

Q.  Can  you  tell  us  anything  with  regard  to  the  situation 
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in  those  various  bureaus  as  between  purchases  after  formal 
bids  and  purchases  without  formal  bids,  Mr.  Kenney?  A. 
Well,  of  course,  none  of  the  contracts  to  which  —  I  won’t 
say  none,  but  very  few  of  the  contracts  which  are  the  basis 
for  this  report  were  let  under  the  formal  requirements  of 
the  revised  statute  3709.  That  was  banned  by  reason  of  a 
directive  of  the  War  Production  Board.  The  Bureau  of 
Supplies  and  Accounts,  however,  more  than  the  other  bu¬ 
reaus,  followed  a  purchasing  procedure  which  was  more 
similar  to  that  of  the  provisions  of  Section  3709. 

Mr.  Winn :  You  may  examine. 

Mr.  Brill :  No  questions. 

The  Court:  I  believe  I  want  to  know  something 
1178  from  the  witness. 

You  speak  about  the  price  range  going  up,  or  the 
trend  going  up? 

The  Witness :  Going  down  is  what  I  meant  to  say. 

The  Court :  I  thought  you  said  it  went  up  in  one  of  those 
cases  and  down  in  the  other. 

The  Witness :  It  went  down  in  the  case  of  the  Bureau  of 
Aeronautics,  Bureau  of  Ordnance,  Bureau  of  Ships,  and  up 
in  the  case  of  the  Bureau  of  Supplies  and  Accounts. 

The  Court:  Now,  it  occurred  to  me  that  I  needed  to 
know  what  that  expression  “ supplies  and  accounts’’  covers. 
It  might  cover  the  type  of  thing  we  have  here,  and  it  might 
not.  Explain  it  to  me. 

Mr.  Brill:  He  has  already  said  in  response  to  my  ques¬ 
tion,  Your  Honor,  that  these  charts  do  not  include  any 
building  construction  work  at  all. 

The  Court:  What  does  “ Supplies  and  Accounts” 
cover? 

The  Witness:  “ Supplies  and  Accounts”  is  the  Bureau 
of  the  Navy  Department  which  is  charged  primarily  with 
the  cognizance  of  what  we  refer  to  as  non-technical  ma¬ 
terial.  The  Bureau  of  Aeronautics  buys  airplanes,  propel¬ 
lers,  and  equipment  and  component  parts.  Ordnance  was 
the  obvious  things,  guns  and  things  of  that  type.  The  Bu- 
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rean  of  Ships  bought  ships  and  things  that  go  on  the 

1179  ships.  The  Bureau  of  Supplies  and  Accounts  would 
buy  clothing  and  would  buy  fuel  and  — 

The  Court:  That  is  sufficient. 

The  Witness :  The  Bureau  of  Supplies  and  Accounts  is 
more  comparable  to  the  Quartermaster  Corps  of  the  Army. 

Mr.  Winn:  May  it  please  the  Court,  Mr.  Kenney  may 
be  excused,  and  I  gather  from  what  Mr.  Brill  has  said  that 
it  will  not  be  necessary  for  the  Navy  Department  to  comply 
with  the  subpoena  in  its  altered  form. 

Mr.  Brill :  That  is  correct. 

'  The  Court:  Then  the  Navy  is  excused  from  complying 
with  the  subpoena  issued. 

(Witness  excused.) 

Mr.  Winn :  May  it  please  the  Court,  at  the  hearing  in 
St.  Paul  a  copy  of  the  contracts  and  the  specifications  cov¬ 
ering  the  large  amount  of  money,  that  is,  contract  W-1088 
ENG  1638,  was  introduced  in  evidence  by  petitioner  as  Pe¬ 
titioner’s  Exhibit  1.  The  Court  will  recall  that  at  that 
time  that  contract  was  also  an  exhibit  at  the  District  Court 
and  the  attorney  for  the  respondent  thought  he  could  get 
another  copy  to  be  substituted  for  it.  That  has  been  ob¬ 
tained  and  it  is  offered  as  a  substitute,  being  the  same  thing 
as  petitioner’s  exhibit  1. 

Mr.  Brill:  With  my  consent,  Your  Honor. 

The  Court:  Very  well.  There  is  no  necessity  for  an 
order  on  that  now.  I  have  already  admitted  it  and 

1180  you  here  are  agreeing  that  this  is  a  proper  substi¬ 
tute. 

I  don’t  know,  I  believe  I  refused  to  admit  this. 

Exhibit  No.  1  is  admitted  in  evidence. 

Mr.  Brill :  It  was  too  bulky,  Your  Honor. 

The  Court:  Well,  Your  Honor,  I  thought  it  also  be¬ 
longed  to  the  District  Court. 

Now,  with  reference  to  the  bulk  of  this  instrument,  we 
had  some  discussion  at  that  time  with  regard  to  that  matter. 
I  hope  you  gentlemen  are  going  to  censor,  so  to  speak,  this 
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instrument,  so  it  will  not  be  necessary  for  me  to  go  through 
the  entire  document. 

Mr.  Brill:  I  am  sure,  Your  Honor,  that  if  it  becomes 
necessary  for  an  appeal  from  either  side  of  this  Courts  de¬ 
cision,  counsel  and  I  will  agree  to  reduce  that  material  for 
the  purpose  of  any  transcript.  There  is  no  need  to  do  that 
for  the  present.  We  have  had  plenty  of  time  to  get  to¬ 
gether  and  we  have  been  successful  in  eliminating  many 
paragraphs. 

The  Court :  I  was  thinking  of  my  own  position  of  having 
to  wade  all  through  it.  I  trust  that  in  briefing  the  material 
you  will  be  very  definite  on  just  what  you  think  is  material 
out  of  that  instrument. 

Mr.  Brill :  Certainly  we  will  refer  to  the  page  and  para¬ 
graph. 

There  are  two  other  exhibits  that  belong  to  that  exhibit 
also.  Those  are  the  two  estimate  sheets,  the  two  ex- 
1181  hibits  dealing  with  the  estimates  of  Camp  McCoy 
made  by  the  Ring  Construction  Corporation.  Those 
are  also  in  the  possession  of  the  United  States  District 
Court.  They  are  in  Minneapolis.  I  was  to  have  photostats 
made  of  them  and  send  them  in  as  substitutes.  I  did  not 
have  time  to  get  that  done  but  I  want  the  Court  to  know 
that  I  will  do  it  as  soon  as  I  can  get  back  and  we  will  file 
the  photostatic  copies  in  place  of  the  original,  if  the  Court 
will  approve  the  procedure. 

The  Court:  I  gave  you  permission  at  that  time  and  I 
don’t  need  to  make  any  further  border  at  this  .time. 

Mr.  Brill :  Counsel  has  given  me  certified  copies  of  the 
contracts  dealing  with  the  WAC  Building. 

The  Court:  That  was  the  one  amounting  to  approxi¬ 
mately  $80,000? 

Mr.  Brill:  Yes,  Your  Honor.  Contract  numbered  W- 
1088  ENG.  1542. 

He  has  here  a  copy  of  that  contract  and  specifications 
and  I  thought  that  should  be  in  evidence,  so  I  will  offer  cer¬ 
tified  copies  as  Exhibit  6. 
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'  Mr.  Winn :  Those  specifications  are  not  certified. 

Mr.  Brill :  I  don ’t  care. 

Mr.  Winn :  No  objection. 

!  The  Court:  Very  well.  Let  the  contents  of  the  various 
instruments  be  admitted  in  evidence  as  petitioners 

1182  exhibit  6. 

(Petitioner’s  Exhibit  6  is  received  in  evidence.) 
Mr.  Winn:  There  are  two  loose  ends  to  take  care  of, 
Your  Honor.  The  first  was  with  regard  to  some  testimony 
by  Mr.  Wiik  in  St.  Paul  in  the  course  of  my  cross-examina¬ 
tion.  It  developed  that  Mr.  Wiik  had  obtained  the  infor¬ 
mation  upon  which  his  testimony  was  based  from  the  Ring 
Construction  Corporation  accountant.  Some  mention  was 
made  by  the  Court,  I  believe,  that  a  motion  to  strike  had 
been  expected.  I  told  the  Court  at  that  time  that  the  attor¬ 
ney  for  the  respondent  intended  to  have  those  figures 
checked  and  in  the  event  that  the  checks  substantiated  Mr. 
Wiik’s  testimony  the  Court  would  be  so  advised. 

I  might  state  that  those  figures  have  been  checked.  It 
had  to  do  with  the  breakdown  of  — 

Mr.  Brill:  Something  in  the  specifications  which  had  to 
do  with  general  overhead. 

Mr.  Winn:  It  had  to  do  with  the  general  overhead 
breakdown.  I  want  to  tell  the  Court  that  these  have  been 
checked  by  accountants  representing  the  attorney  of  the 
respondent  and  are  correct.  Any  objection  heretofore 
made  as  to  their  authenticity  or  competency  is  waived. 

The  Court :  Very  well. 

Now,  Mr.  Winn,  in  that  connection  you  probably 

1183  had  better,  in  some  way  appropos  of  something  or 
other  or  nothing  at  all,  in  your  brief  call  attention 

to  that  fact  so  I  will  be  positive  as  to  what  testimony  you 
refer  to  as  a  matter  of  record. 

Mr.  Winn :  I  shall. 

The  Court :  Proceed. 

Mr.  Winn :  At  the  time  we  were  in  St.  Paul  some  men¬ 
tion  was  made  of  approximately  $40,000  which  had  been 
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spent  by  the  Ring  Construction  Corporation  in  the  calendar 
year  1943  after  the  termination  of  the  contracts  here  in¬ 
volved.  Mr.  Brill  contended  that  those  expenses  were 
proper  allowances  as  cost  against  the  gross  receipts  on  ac¬ 
count  of  these  contracts.  The  attorney  for  the  respondent 
took  the  position  that  they  were  not  proper  costs  and  should 
not  be  deducted.  However,  in  consonance  with  the  policy  of 
counsel  and  of  this  Court,  in  an  effort  to  avoid  long  hours 
of  accounting  testimony  those  figures  have  been  checked 
and  I  am  prepared  to  agree  and  stipulate  that  these  ex¬ 
penses  were  incurred  and  paid  by  the  Ring  Construction 
Corporation  in  the  calendar  year  1943  for  the  purposes  in¬ 
dicated.  $6,000  for  renegotiation  legal  expenses  and  legal 
expenses  in  connection  with  the  suit  of  Floyd  vs.  Ring. 
$611  for  stationery  and  supplies;  $68  for  light.  $550  for 
office  rent;  $26,250  being  the  salary  of  Mr.  M.  J.  Ring  as 
president  of  the  corporation  at  the  rate  of  $35,000  per  an¬ 
num.  $4500  to  Mr.  A.  I.  Wiik  being  salary  accrued 
1184  at  the  rate  of  $6,000  per  annum.  $425  for  auditing 
expense.  $10  bank  charges.  $4300  for  office  pay¬ 
roll.  $102  for  postage.  $380  for  telephone  and  telegraph 
charges.  $700  for  travel  in  connection  with  renegotiation 
matters. 

The  Court:  It  occurred  to  me  at  this  time,  you  men¬ 
tioned  one  of  these  items  of  expense  was  in  connection  with 
suit  of  Floyd  vs.  Ring.  Do  I  need  to  know  how  this  is  con¬ 
nected  up  with  this  matter,  or  do  I  know  it  from  the  record? 

Mr.  Brill :  I  understood  the  effect  of  the  stipulation  was 
to  be  this:  Not  only  were  these  monies  spent,  but  they 
were  the  kind  of  costs  that  would  be  allowable  as  costs  had 
they  been  incurred  before  the  contract  was  completed. 

Mr.  Winn :  No. 

The  Court:  All  you  are  agreeing  on  is  merely  the 
amounts  of  these  expenses? 

Mr.  Winn:  That  these  amounts  were  incurred  and  paid 
within  the  calendar  year  of  1943. 

Mr.  Brill :  That  does  not  mean  anything. 
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The  Court :  That  is  the  reason  for  my  query.  This  par¬ 
ticular  item  does  not  mean  anything  at  all,  does  it? 

Mr.  Brill :  Maybe  we  can  get  closer  together  by  express¬ 
ing  it. 

1  I  had  in  mind  that  these  monies  were  reasonably  and 
necessarily  expended  by  the  Ring  Construction  Company 
as  part  of  expense  items  necessarily  involved  be- 

1185  cause  the  Ring  Construction  Company  had  under¬ 
taken  the  McCoy  contracts,  whether  they  would  have 

been  allowable  in  renegotiation  or  not. 

Mr.  Winn :  They  flow  out  of  the  Camp  McCoy  contracts 
and  flow  more  directly,  may  it  please  the  Court,  out  of  the 
Renegotiation  proceeding  which  ensued  from  Camp  McCoy 
contracts.  I  am  perfectly  willing  to  admit  that  this  amount 
of  money  was  spent  by  the  Ring  Construction  Corporation 
as  a  result  of  the  renegotiation  proceedings  and  in  further¬ 
ance  of  the  Ring  Construction  Corporation’s  position  in 
the  renegotiating  proceedings. 

Mr.  Brill :  And  were  reasonable  expenses. 

Mr.  Winn :  That  is  right 
Mr.  Brill:  That  is  all  I  need. 

The  Court:  You  are  only  apart  on  the  question  as  to 
whether  or  not  they  come  in  here  as  expenses? 

Mr.  Brill :  That  is  right. 

Mr.  Winn :  That  is  right. 

The  Court:  I  see.  I  still  think  I  —  perhaps  you  have 
covered  it  from  what  you  have  said.  I  assume  from  what 
you  have  said  that  this  case  of  Floyd  vs.  Ring  —  well,  what 
you  have  said  covers  it  all  right  I  don’t  know  whether  this 
had  any  connection  with  that  matter  or  not. 

Mr.  Brill:  We  still  have  the  question  of  adopting  some 
formula  or  procedure  for  giving  to  the  Ring  Construction 
Corporation  such  tax  credits  as  it  may  be  entitled  to 

1186  against  any  excess  profits  determination  by  this 
Court  just  as  we  had  it  when  there  was  a  determina¬ 
tion  by  the  Price  Adjustment  Board. 

The  Court :  That  is  under  3806? 
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Mr.  Brill:  That  is  right.  If  this  Court  should  fix  the 
same  figure  as  was  fixed  before,  I  think  there  would  be  no 
problem.  If  the  Court  fixes  any  different  figure  there 
would  have  to  be  a  new  calculation.  Counsel  tells  me  of  a 
formula  adopted  in  another  case  of  some  kind  which  as 
stated  to  me  was  perfectly  fair  and  I  am  perfectly  willing 
to  agree  to  it  if  it  is  stated  in  the  record. 

Mr.  Winn:  I  did  not  mean  to  imply,  Mr.  Brill,  that  a 
formula  had  been  adopted  in  any  case.  What  I  said  was 
that  the  decisions  in  the  Sessions  Case  and  the  Pfister  & 
Vogel  case,  each  required  further  computation  by  the  par¬ 
ties.  In  other  words,  the  Court  laid  down  its  decision  as  to 
how  the  cases  should  be  decided  and  said  in  the  light  of 
these  circumstances,  you  parties  make  your  computations. 
I  think  under  those  circumstances  there  is  no  reason  why 
this  Court  — 

The  Court :  In  effect,  it  is  the  same  as  in  the  ordinary 
tax  case  where  it  would  require  a  recomputation.  Perhaps 
you  are  not  familiar  with  that? 

Mr.  Winn :  No,  sir. 

The  Court:  In  an  ordinary  tax  case  we  decide  the  prin¬ 
ciple  of  law  and  set  it  down  —  unless  we  can  decide 
1187  that  there  is  no  computation  necessary.  Then  each 
case  sends  in  their  computation  of  what  is  due.  In 
other  words,  they  put  in  the  figures  each  understands  as  a 
result  of  the  Tax  Court’s  enunciation  of  the  law.  I  suppose 
that  is  what  you  mean. 

Mr.  Winn:  This  is  our  problem,  Your  Honor.  The 
amount  of  money  paid  by  the  Ring  Construction  Company 
to  the  State  of  Wisconsin  as  income  taxes  on  account  of  the 
income  received  from  Camp  McCoy  contracts  is  a  proper 
and  deductible  expense,  but  inasmuch  as  the  amount  that 
the  Ring  Construction  Company  pays  to  the  State  of  Wis¬ 
consin  as  income  tax  on  account  of  this  money  will  depend 
on  how  much,  if  any,  is  taken  away  from  the  Ring  Construc¬ 
tion  Corporation  on  account  of  this  determination,  the 
amount  of  the  Wisconsin  income  tax  cannot  be  determined 
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until  after  the  Court  makes  the  decision.  Consequently,  the 
suggestion  is  that  the  Courts  say  that  so  much  or  none,  as 
the  case  may  be,  represented  excessive  profits  before  Wis¬ 
consin  income  taxes  and  requests  that  the  parties  in  the 
light  of  that  determination  advise  the  Court  of  the  amount 
of  the  Wisconsin  income  taxes  and  then  a  second  order  will 
be  issued  by  which  the  determination  will  be  diminished. 

The  Court:  That  is  in  effect  what  we  do  constantly  in 
the  tax  cases. 

Mr.  Brill:  Are  we  not  going  to  be  permitted  to  wait 
until  the  transcript  is  delivered  to  use  it  as  a  basis  for 
writing  the  briefs? 

1188  The  Court:  Yes,  I  always  try  to  take  that  into 
consideration. 

Mr.  Winn :  I  suggest  we  don ’t  set  any  date  now  until  we 
get  this  information  from  the  War  Department. 

The  Court:  That  was  my  intention,  to  not  have  that 
overlooked.  What  do  you  want  to  do  about  that? 

Mr.  Brill:  Here  is  what  we  agreed  upon.  Your  Honor. 
When  the  War  Department  delivers  the  material,  a  copy 
will  be  furnished  to  the  Court  and  both  counsel.  When  I 
examine  that  material  I  will  be  able  to  determine  whether 
or  not  I  will  want  to  have  any  of  the  witnesses  who  pre¬ 
pared  that  material  here  for  examination  or  any  officer  of 
the  War  Department  here  to  examine  him  on  the  material, 
or  whether  I  will  want  to  produce  any  witnesses  dealing 
with  the  subject  matter  of  this  theory  that  remains  yet  to  be 
completed.  Conceivably,  I  may  not  want  any  more  testi¬ 
mony  and  if  so  I  will  so  advise  counsel  and  counsel  will  ad¬ 
vise  the  Court  and  the  case  may  be  considered  closed  unless 
counsel  wants  to  offer  further  material, 
i  In  other  words,  we  will  wait  until  that  material  is  given 
to  us  and  a  reasonable  time  given  to  us  to  decide  whether 
or  not  we  or  the  Court  want  further  testimony.  If  we  do 
want  some,  then  we  will  try  to  have  the  Court  fix  a  date 
convenient  to  the  Court  and  counsel  when  it  can  be  heard. 
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The  Court:  Very  well,  we  will  await  this  matter  until 
you  gentlemen  have  received  this  information  and 

1189  then  I  want  you  to  let  me  have  a  stipulation  as  to 
what  you  agree  to  do. 

I  do  not  like  to  leave  this  matter  just  to  correspondence. 
If  you  are  together,  you  can  stipulate.  If  you  are  not  to¬ 
gether,  you  will  have  to  let  me  know  that  you  are  not  to¬ 
gether. 

Mr.  Brill :  We  will  do  it  by  stipulation,  Your  Honor. 

Mr.  Winn :  May  I  anticipate  for  a  moment,  Your  Honor, 
in  regard  to  the  brief,  on  the  assumption  that  we  will  have 
no  further  hearing? 

The  Court:  Let  me  interrupt  you  before  we  get  to  that 

Yesterday  in  admitting  after  much  talk,  perhaps  too 
much,  the  subpoena  —  that  is,  in  sustaining  the  subpoena,  I 
stated,  if  I  am  not  mistaken,  that  the  subpoena  would  be 
sustained  and  the  contents  be  admitted  in  evidence. 

Now,  of  course,  we  are  not  going  through  the  whole  proc¬ 
ess  of  examining  materialities  again  because  that  was  the 
chief  idea  in  my  examination  of  it,  yet  I  can  see  on  thinking 
it  over,  as  I  have,  that  I  should  probably  have  merely  sus¬ 
tained  the  subpoena  and  then  of  course  when  evidence  comes 
in,  pass  upon  the  materiality.  I  again  say  that  I  am  not  go¬ 
ing  to  go  through  the  whole  question  of  general  materiality 
but  there  might  be  something  that  one  or  the  other  of  you 
would  have  some  question  of  materiality  on  and  I  would 
reserve  the  right  to  pass  upon  that  at  that  time. 

1190  Now  proceed. 

Mr.  Winn :  I  would  just  like  to  suggest  that  when 
the  information  is  in  and  the  case  is  closed,  Mr.  Brill,  that 
the  briefs  be  submitted  consecutively  and  I  would  suggest 
45, 30  and  20  days. 

Mr.  Brill:  I  don’t  think  I  would  want  to  undertake  to 
write  our  briefs  within  45  days  of  the  time  we  get  the  tran¬ 
script  This  case  may — 

The  Court :  Yes,  I  am  not  going  to  limit  you  to  the  usual 
time  on  this  matter.  I  want  this  well  briefed.  I  indicated 
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to  you  yesterday  that  this  was  a  hard  proposition  to  me  and 
I  am  trying  to  get  the  right  answer.  I  am  rather  hoping 
that  somebody  else  will  give  us  the  right  answer  in  the 
meantime,  but  I  will  give  you  plenty  of  time  for  your  briefs. 

Mr.  Brill :  Frankly,  Your  Honor,  I  expect  to  get  the  col¬ 
laboration  of  at  least  four  other  counsel  living  in  other 
parts  of  the  country  who  have  cases  of  other  import.  Six 
were  invited  and  I  want  time  enough  to  give  whatever  tal¬ 
ent  is  available  a  chance  to  give  aid  to  the  Court  because 
there  is  a  fair  chance  that  this  case  may  be  the  case  that  will 
determine  the  retroactive  problem  related  at  least  to  the 
construction  program. 

The  Court :  I  am  giving  both  parties  plenty  of  time  and 
I  will  want  consecutive  briefs.  I  think  you  have  heard  me 
state  before  that  I  have  not  much  sympathy  with  si- 
1191  multaneous  briefs.  I  will  allow  you  sixty  days  to  file 
your  brief  for  the  petitioner  and  45  days  ought  to  be 
sufficient  to  answer,  and  20  days  thereafter. 

1  Now,  we  will  date  that  from  the  time  we  close  this  case. 
I  am  giving  you  lots  of  time  considering  the  date  we  dose 
the  case. 

Mr.  Brill:  Does  that  mean  after  we  receive  the  tran¬ 
script,  Your  Honor? 

The  Court :  Well,  we  usually  take  into  consideration  the 
fact  that  the  parties  will  get  their  transcripts  within  ten 
days  or  so. 

1  Mr.  Brill :  I  honestly  hoped  you  would  give  us  90  days 
to  file  those  briefs,  because  I  have  to  collaborate  with  three 
or  five  other  lawyers  scattered  all  over  the  country.  This 
is  the  first  case  of  this  type  in  the  Tax  Court  that  I  know 
of,  and  it  has  been  thoroughly  tried  and  I  can’t  hope  to  do 
a  good  job,  at  least  if  I  am  to  get  the  help  of  others,  in  less 
than  90  days.  I  assure  the  Court  I  will  not  take  a  day 
longer  than  I  need,  but  I  don’t  imagine  there  would  be  any 
great  harm  in  giving  me  that  time.  I  would  like  the  Court 
to  keep  an  open  mind  about  it 

The  Court :  If  this  was  just  a  matter  of  importance  here 
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as  between  yon  parties,  it  wonld  not  make  ranch  difference 
how  much  time  I  gave  yon  but  as  yon  suggest,  this  is  a 
matter  of  importance  to  the  country  and  we  ought  to 
1192  get  it  decided  That  is  the  reason  I  am  hesitant 
about  giving  you  all  of  the  time  you  want. 

I  will  give  you  75  days,  then,  in  the  hope  yon  will  make 
75/60th  better  briefs.  That  will  date  from  the  time  we 
dose  the  case,  so  yon  do  not  need  to  worry  abont  the  tran¬ 
script,  I  think,  because  there  will  probably  be  more  than 
yon  have  to  have  to  get  by. 

Is  there  anything  else? 

Mr.  Winn:  If  the  brief  is  as  ponderous  as  the  discus¬ 
sion  wonld  seem  to  indicate,  I  may  find  it  necessary  to  come 
back  and  ask  the  Court  for  an  extension  of  time. 

The  Court:  I  will,  of  course,  extend  your  time  accord¬ 
ingly  if  yon  need  it. 

Mr.  Brill :  We  hope  in  the  length  of  time  we  need  we  can 
reduce  it  rather  than  make  it  ponderous,  Your  Honor. 

The  Court:  You  will  let  me  know  by  stipulation  prefer¬ 
ably,  but  if  you  cannot  stipulate,  then  you  will  let  me  know 
otherwise  with  reference  to  what  you  wish  to  do  about  this 
additional  evidence  on  the  subpoena? 

Mr.  Brill :  I  will  do  so,  Your  Honor. 

Mr.  Winn :  Yes,  Your  Honor. 

The  Court:  Very  well.  We  will  stand  recessed. 

(Whereupon,  at  12:20  p.m.  o’clock  the  hearing  in  the 
above  matter  was  recessed.) 
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eleuenta  Is  depleted  graphically  belo*. 


Th*  levy  Indexes  of  Contract  Price*  have  been  designed  as  an 
adalnletratlve  tool  for  us*  by  procurement  officers  end  pollcy-aaklag 
officials.  They  provide  f  versatile  Instrument  in  th*  analysis  of  past 
procure* ent  and  In  the  deterein-tlon  of  close  pricinc  cn  eurrmt  and 
future  procurement.  They  facilitate  the  comparison  of  price  novenenta 
of  similar  items  or  comnodlty  groups*  reveal  significant  deviation* 
tram  tho  basic  trend,  ana  hi^hli-.-ht  areas  in  which  nor*  detailed  analyses 
are  called  for.  Tho  detailed  indexes  end  basic  data  have  been  puhliehed 
and  distributed  to  accredited  members  of  the  Mewl  establishment.  Th* 
charts  on  th*  following  peg*  portray  the  final  eunai  fixation*  into  tho 
bevy  Index  of  Contract  Prices  and  its  4  component  Bureau  Indexes. 
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w— d  ere  sithla  the  Bareev  of  fiapplloo  as*  Use— ta,  —A  far  fefBe— 

•DO  Propellers  sithla  tbo  >ur— a  of  — r— ties.  Om  of  the  lapartaat 
applications  of  tbo  price  lad—  is  topeiat  out  oah  bvUttaa  fHO 
oxpoetoney  wd,  «b—  Umj  exist,  —  —piano tins  aheali  to  —#t* 

The  ri—  In  tbo  Burova  of  Supplies  and  iuua—ts  ini—  Is  at¬ 
tributable  to  tbo  price  increase  la  petrol*—  prod— la;  —alvei—  of 
petroloua  produets  tbo  ouroou's  lain  lor  dept  sv tor  1^44  la  a  ftaetl— si 
point  lower  toon  lor  January  1942.  — onf  the  reasons  for  tbo  rise  In  tbo 
petroloua  .Tooucts  index  ora  the  necessity  of  paying  blcbor  prlo—  In 
oruor  to  develop  new  source#  of  supply  to  satisfy  tbo  eactreordlaary  la-* 
crease  in  ro^dr— to  and  increased  transportation  ooeta  Bean— a  of 
non-nv- (liability  of  tanxor  sorrlew. 

.Tbo  upward  price  tread  eboea  for  Moines  and  FropaHare  in  ltU 
eltnin  tne  bureau  of  aeronautics  reflects  aajor  do— lop— tel  and 
an^in-erln*  coats  on  new  aodols,  unoertak—  at  tbo  Bavjr* s  request, 
not  yot  la  pro-uction  «no  not  included  in  the  index* 
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PRICING  IN  NAVY  PROCUREMENT 


m  tax  Co*  m  <<f  rut  u  $ 
hv.  _  ooc«r_ _ 


to  r-»  totanncAiiga 

JUN2  61346 

WiT  iomf*;  a 

iTHiarr. 


NAVY  DEPARTMENT 
OFFICE  OF  PROCUREMENT  AND  MATERIAL 
PRICE  ANALYSIS  DIVISION 
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PRICING  IN  NAVY  PROCUREMENT 

Ad  important  part  of  Uao  $10$  Mill  on  thus  for  appropriated 
for  Mary  procurements  la  Norld  Nor  XZ  has  ilrsa dj  boon  aipsniiart  for 
ships,  pianos,  snd  other  war  materials.  Beneflttlng  fro*  tbo  cxptrlweo 
of  Norld  s'ar  I,  and  recognising  ths  mpreeedentsd  ■otftnds  of  this 
nor*o  procurement  program,  specie!  controls  of  prlee*md  profits  hm 
boon  developed  and  nzsreisod  bgr  Congress  and  tho  Navy  Department.  Hm 
fundamental  objective  of  tbaso  controls  has  boon  to  obtain,  at  mason 
abls  prices,  tho  greatest  possible  output  of  needed  oar  supplies  that 
the  country*  s  resources  of  raw  aaterlals,  machinery,  labor,  and  nansgo- 
nant  could  produce.  Too  of  the  aost  off  so tire  controls  ham  bean  the 
periodic  renegotiation  of  contracts  ana  tbo  closer  pricing  policy  of 
the  KUvy  De^irtaent.  Neither  of  these  doeices  is  sufficient  in  itself 
to  neet  all  the  price  and  profit  problem  Mil  eh  arise. 

The  continuation  of  ths  fcenegotl^tion  Act  is  essential  for 
those  cases  share  it  is  Impossible  to  estimate  the  costs  of  new  pro¬ 
ducers,  of  nee  Hess,  und  of  mines  and  specifications  re¬ 

quired  by  ear  experience.  These  changes  are  inherent  in  ear  produo- 
•tion  and  will  persist  as  long  «a  the  oar  continues. 

The  Navy's  closer  pricing  policy,  aided  by  ths  Renegotiation 
Act,  has  been  si.de  possible  by  s  careful  end  continuing  analysis  of 
costs  and  conp-r-itive  prices,  and  by  frequent  negotiation}  it  baa  pro¬ 
vided  a  stleulua  to  con  tractors  to  use  ingenuity  in  developing  improved 
production  techniques  c4»d  to  utilise  labor  and  natsrial  nor#  efficiently 
This  closer  pricing  policy  has  base  responsible  in  part  for  the  sub¬ 
stantial  anj  continuing  decline  in  the  Navy  Index  of  Contract  frloes, 
aggregating  -It  froa  1  January  1942  to  30  September  1944.  Tho  substan¬ 
tial  decline  in  N-vy  contract  prices  has  bssn  acoonplisSod  notaith- 
stanoing  a  concurrent  rise  of  approximately  85  In  the  United  States 
Bureau  of  Labor  Statistics  Index  of  Aholesal-  Como  ljty  Prices  reflect¬ 
ing  Increases  in  bow  materials  anu  average  >age  rates. 

The  N-vy  is  noe  paying  approximately  SI  million  lass  per 
destroyer  than  it  aid  at  the  beginning  of  1942}  tho  price  of  ana  type 


NAVY  PRICE  INOEX  COMPARED  WITH  B.L.S.  PRICE  INDEX 
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of  IsauUng  eroft  baa  bon  reduced  fro*  $21  thousand  to  $17  thousand) 
tha  prlca  of  one  typo  of  fighter  piano  baa  baan  raduead  froa  a  starting 
prleo  of  $66  thousand  to  a  volume  production  prlca  of  132  thousand,  and 
on  on*  type  of  boohar  plan*  froa  $118  to  $58  thousand.  Saallar  It— 
bar*  also  contributed  importantly  to  the  Bavy's  overall  savings.  For 
—pis,  20  cartridge  oases  for  ohlch  tha  Navy  was  paying  an  average 
of  14  cents  at  tha  beginning  of  1912  haw*  boon  gradually  cut  to  an  aver¬ 
age  of  9  oents  each,  representing  an  aggregate  saving  of  sore  than  $42 
■Ulloa  on  this  one  lten  alone. 

Since  avoraga  sago  rates  end  aaterlal  prices  have  Increased 
aonaafait  during  the  oar  period.  It  Is  afferent  that  the  lower  and  closer 
prleix*  by  the  levy  bas  bean  supported  by  a  sore  efficient  utilisation 
of  the  oountxy's  productive  resources.  Son*  approximation  of  the  in¬ 
creased  oar  purchasing  power  that  bas  baan  brought  about  by  reduced 
prices  say  be  obtained  ty  relating  tha  Bevy's  Quarterly  Expenditures 
to  the  decline  In  prices  shown  in  the  levy  Index  of  Contract  Prices. 

In  terns  of  January  1942  oontraet  prices  the  Inoreaee  In  physical  volume 
of  war  supplies  purchased  i«  represented  by  tbs  top  Uns  In  Chart  II. 

For  tha  33  souths  ending  30  Septenber  1944  the  added  physical  volume  or 
"Increased  Purchasing  Power"  so  computed  mow  ted  to  $9.4  billion  and 
Is  repressntsd  by  tbs  shaded  area  on  the  chart.  Continuing  low  prices 
on  future  procurements  will  further  augment  the  savings  in  cost  and  the 
consequent  added  volume  of  war  supplies  that  may  be  procured. 

The  $9.4  billion  Increased  purchasing  power  through  loser 


INCREASED  PURCHASING  POWER  OF  NAVY  EXPENDITURES 

0011*1  1*0*  4  ARS 
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prices  do**  not  r*fl«et  the  substantial  oraiti  r*tum*d  to  th*  (ovarn- 
Mat  by  contractors  through  racsgo'-iition  and  voluntary  refund* j  such 
renegotiated  and  voluntary  refund*  already  received  tmoisit  to  nor*  than 
(1  billion,  heoegotiation  ha*  been  and  will  oontiau*  to  b*  an  #***nti*l 
aid  la  th*  navy'*  clo>*  pricing  pro*r*a.  It  not  only  aocbl**  th*  re¬ 
capture  of  excessive  profits  on  tho»*  n*e  and  chancing  type*  of  war  pro- 
cureaenf  share  er*n  approxi»-t*  estimates  of  cost  are  impossible!  it 
also  serves  as  a  final  arbiter,  *ach  year,  to  determine  th*  ulti-^t* 
profit  to  ba  allowed  aft«*r  (twine  due  reco.nition  to  th*  con  t  me  tor's 
cooperation  In  pronotinc  closer  pricing. 

Prlco  reductions  effected  slnd*  January  1942  aeon  th»t  th* 
Kuvy  is  toduy  obtalnli.c  .bout  ;}<  aor#  war  rupplies  for  each  dollar 
exr*nd*d  tlwi  it  did  at  tn*  beginning  of  1942.  Toa  increased  produc¬ 
tive  efficiency  th-t  h«-s  for.e  along  hand  in  hned  rith  reduced  prices 
bu«  b*«t.  •  atjor  contribution  to  the  superiority  of  our  fl.  htlng  a  chin* 
and  represent*  an  overall  strengthening  of  our  wur  economy. 

Tnes*  aoconpliahTuts  could  not,  of  courss,  have  been  real¬ 
ised  by  i-vy  procurement  pollel**  alone)  th*  success  of  th*  proems  has 
b*sn  fundamentally  dependent  upon  th*  inherent  efficiency  of  4a»ric*n 
production  facilities  ana  upon  th*  patriotism  and  ooop*r«tion  of  4»*r i- 
oaa  labor  and  management. 
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MATT  DEPARTMENT 
Bum  of  Yards  ft  Docki 


MONTHLY  REPORT  OF  CONTRACT  AWARDS 
30  JUNE  1942 

CONTRACT  AWARDS  -  THIS  MONTH 


Construction  Contracts _  1186,178,10s 

Ssrvles  Contracts  _ _ 7*8,651 

Naw  Lsttsrs  of  Intant _ _ _  101,879,179 

Total  tor  Just _ *288.805.938 


AWARDS  OF  CONTRACTS  FOR  LAST  FIVE  FISCAL  YEARS 


PSUOO 

1938 

From  7-1-37 
TO  8-30-38 

1939 

From  7-1-38 
To  8-30-39 

1940 

From  7-1-39 
To  6-30-40 

1941 

From  7-1-40 
To  6-30-41 

1942 

From  7-1-41 
To  6-30-42 

Number  of 

Contracts 

1942 

From  7-1-41 
To  «-3E-4? 

Jdr 

1,706.925 

756.727 

1,201,287 

127,342,641 

231.395,169 

43 

Aufust 

5,654,522 

8,558,576 

32,700,701 

25.337.194 

27,645.498 

26 

^  *■  V- - 

137.197 

3,385.368 

4,909,126 

33.591.028 

53.683.249 

53 

October 

90.268 

8.001.517 

15.334.296 

59.309.313 

80.041,450 

59 

November  1 

19.865 

4.965.091 

5,454.555 

26,056,803 

113.222,079 

44 

119,088 

6,775.521 

13.479.984 

21.577,023 

86,060,003 

63 

January 

246.524 

1,225.294 

22,199,512 

57,360,354 

68 

1.287.209 

3.303.283 

2,838,681 

55.958.019 

87.138.863 

39 

March 

352.380 

1,694.642 

7,142,340 

16,630,181 

100,850,781 

53 

April 

312,129 

1,006.378 

6,709,247 

77.264.179 

277.202.462 

51 

157.308 

1,622,057 

4,970.894 

33.517.939 

266,516.446 

54 

1.261,955 

3.351.659 

84.981.947 

98.531.312 

61 

TOTAL 

11.345.370 

44.646,113 

183.474.956 

597.315,144 

1,567.294,462 

614 

1,879,261 

5.884.488 

128 

b  — *  faJH 

300,080.890 

1  1 

44.646.11) 

185.354,217 

603.199.632 

1.871.724.471 

742 

• 

Prepared  by  the  F.  and  O.  Dept 
Contract  Division 


E.  L.  MARSHALL 
Cape  (CEO  U.S.N. 


BEST  COPY  AVAILABLE 

from  tho  original  bound  volume 


912 


913 


1203 


*-®-  OMtract  form  wo.  I 
Jin.  5,1*0 


Of  pom 


CONSTRUCTION  CONTRACT 
«M  DEPARTMENT 


CONTRACTOR  ft  ADDRESS:  tllMollO  flgyittw 


contract  FOR:  QmIi  mtlm  A  TnnIiMo  Anqr  AsUlarr  COyi*, 

MUbv  At  OMv  My,  lytfta,  MwiM. 


AMOUNT,  $  71,100.00  7 


LOCATION:  My,  MV  l|irM.  UmOi 

\ - o.  ft--  ■  .  .nrrr-u.  f/S^  > 

PATIENT:  To  bo  node  by  tk*  Hmm  OfflMf, 

U&ltod  States  Army.  at  II  1,  In  fct|*  Miwt,  Rfcjftftgft,  TlllMia 


Tho  supplies  and  services  to  bo  obtained  by  this  lnstrusmut  aro 
authorised  by,  aro  for  tho  purposes oot  forth  in,  and  aro  chargeable  to 
tho  following  procurement  authorities,  tho  available  balances  of  which 
aro  sufficient  to  cover  tho  cost  of  tho  same: 

no  Kim  p  m-10  a  om»ti 


This  contract  is  authorised  by  tho  following  laws: 
*ttatutory  Authority  svoo  Title  U  of  the  Pint  Mar  fm mn 
Aot,  1941,  Aet  of  fhswAv  II,  1M1*  (futile  Um  III  TWk 

iS?"  *"*  ^  fcl>4 

illsmatlsm  Classifies  tlsm  la  *11,1,4,  T.10" 

(0 


/ 
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conn  act  rot  eowmocnow 


fit*  Contract.  ant arad  into  this  HM  day  of  (MMV 

l9^*»  Th*  Uwtid  STATES  or  America  (harainaftar  caiiad  tba  Oomant), 
rapraaantad  by  tbo  contracting  offloar  axacatln*  this  contract,  and 


axlatlac  undar  the  1  ten  of  tha  Stata  at 
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SCHEDULE “A” 

Contract  No.  1088-Eng-1542 
Dated  October  3,  1942 

ITEM  1 — Furnish  all  material  and  equipment  and  perform  all  necessary 
labor  for  the  construction  and  completion  of  three  (3)  Bar¬ 
acks,  type  WBKS-A,  One  (1)  Mess  Hall,  type  M-152  and  One 
(1)  Recreation,  Supply,  Co.  Administration  Bldg,  and  Quar¬ 
ters,  Type  RSAQ-A,  including  the  utilities  and  appurtenances 
thereto,  at  Camp  McCoy,  Sparta,  Wisconsin  in  strict  accord¬ 
ance  with  all  applicable  provisions  of  Specification  No.  AE- 
42-7  dated  October  1, 1942,  and  in  accordance  with  plans  listed 
herein,  for  the  sum  of  Seventy  eight  thousand,  Three  hundred 
dollars  and  No  cents  —  ($78,300.00) 
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Plans  numbered  and  listed  as  follows  are  a  part  of  this  Contract: 

A.  Plans  numbered: 

700-3525  Revised  7/30/42 
700-3527  Dated  7/7/42 
700-3528  Dated  7/7/42 
700-3529  Dated  7/7/42 
700-3011  Revised  7/10/42 
700-3142  Revised  8/15/42 
700-3132  Revised  8/15/42 
700-3062  Revised  7/17/42 
700-3118  Revised  8/15/42 
700-3137  Revised  8/15/42 
700-3065  Revised  7/  6/42 
700-3067  Revised  7/16/42 
700-3109  Revised  7/22/42 
700-3126  Revised  8/15/42 
700-3070  Revised  7/21/42 
700-3144  Revised  8/15/42 
700-3147  Revised  8/15/42 
700-3149  Revised  8/15/42 

for  the  construction  of  Barracks  Building  type  WBKS-A 

B.  Plans  numbered: 

800-805  Revised  5/20/42 
800-806  Revised  5/20/42 
800-807  Revised  7/16/42 
800-100  Revised  5/13/42 
800-101  Revised  5/13/42 
800-174  Revised  10/22/41 
800-175  Revised  12/3/41 
800-176  Revised  2/6/42 
800-177  Revised  12/19/41 
800-186  Dated  4/28/42 
800-190  Revised  5/23/42 
800-187  Revised  5/22/42 
700-3113  Revised  8/7/42 
700-3116  Revised  8/15/42 
700-3118  Revised  8/15/42 
700-3123  Revised  8/15/42 
700-3127  Dated  8/15/42 
700-3131  Revised  8/15/42 
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700-3137  Revised  8/15/42 
700-3142  Revised  8/15/42 
700-3143  Revised  8/15/42 
700-3144  Revised  8/15/42 
700-3149  Revised  8/15/42 

for  the  construction  of  Mess  Hall  Building  type  M-152 

1207 

(Continued) 

C.  Plans  Numbered: 

700-3540  Dated  7/9/42 
700-3541  Dated  7/9/42 
700-3542  Dated  7/9/42 
700-3543  Dated  7/9/42 
700-3544  Dated  7/9/42 
700-3545  Dated  7/9/42 
700-3000  Dated  7/31/42 
700-3062  Revised  7/17/42 
700-3065  Revised  7/6/42 
700-3067  Revised  7/16/42 
700-3070  Revised  7/21/42 
700-3118  Revised  8/15/42 
700-3126  Revised  8/15/42 
700-3137  Revised  8/15/42 
700-3142  Revised  8/15/42 
700-3144  Revised  8/15/42 
700-3149  Revised  8/15/42 

for  the  construction  of  Recreation,  Supplv,  Co.  Administra¬ 
tion  and  Quarters  Building  type  RSAQ-A 
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ARTICLE  2.  Spec  ificat  ions  and  drMtxfl.  —  TM  cmtiicth  mu  uw  u  tic 

WH  I  Wt  If  TIC  IlnilU  il  SfCClMClTIOSI  Ml  Mill  IT  111  TIM!  lift  TM  CMTUCTlM  Iff  ICO 
MM  TICICTI.  Iim.is  MITIOSCS  II  TIC  SfCCIflCiTIIIS  Ml  IIT  HM  M  TIC  IUIIMS,  M  MU 
M  TM  MlOIMS  M  MITIIICI  II  TIC  SftClMClTlOU,  Mill  M  If  1IIC  Uf|tT  II  1C  MIM  M 
MIT  THU  II  MTI.  Il  cm  M  IlffCMICC  MTMCI  IMMI  III  SfCClMCiTIAI*,  TIC  trtcinciTiou 
Mil  MMl.  Il  UT  UIC  M  SltCKfllCT  II  TIC  riMU,  MISIISS,  «  IMClMClTIMI,  TIC  MTTM 
Mill  M  MMlirniT  tmiTTCI  Tl  TIC  CMTUCTlM  Iff ICII,  IITIMT  Ml  MCIIIM  MU  IIIClCMICT 
Mill  MT  M  ISMSTM  IT  TM  CMTUCTM,  MrC  MIT  IT  III  IN  IlM  Ml  lift  Ml.  TlC  CMTUCTlM 
•MUM  Mill  IMIl  fm  TIM  N  TIM  MU  MTI  11  II II I II*  III  IMCI  UfMMTlM  II  1C  MT  CMS1S- 
M  MWMIT,  MUM  ITKMIIC  UMI Id. 

ittlCU  3.  Changes.  —  Tie  cmtuctim  offices  mt  it  iit  tin,  it  i  mittu  Mica, 

•M  WITH  IT  MTICC  Tl  Til  IMCTICI  HU  CXIIIII  II  TIC  HMIMI  *m/m  CMC  If  ICITIMI  #»  TIM  CM- 
TUCT  Mill  tic  •  ci tin  icon  Titicor.  Ir  no  emits  cone  u  iicuott  m  lies  tut  u  TM  immt 
MC  MM  Till  CMTUCT,  M  II  TIC  TIM  ICMUCI  CM  IT!  fUfMMlCt,  II  CMlTIIU  UJUTMlI  M«fl  M 
•m  MM  TM  IIITUCT  luu  M  HIIMII  II  MITlM  1CCMIIM1T.  UT  U|ll  TM  II  OUT  MIT  Win  TIM 
MTTCU  MIT  M  UKUU  WITila  10  MTI  IMA  Tat  MTt  Tit  CUMt  IS  MMSUt  hlllHi,  SOMrti,  TUT 
TM  MMMCTIM  If  it  ICTCIUIICI  TUT  TlC  CACTI  JltTlCT  MU  ICTIM*,  MT  ICCCITC  Ml  CMS  I  Ml, 

CM  HU  Til  IMMTI1  If  TIC  SCCICTIIT  1C  Oil  M  III  MIT  IITMIItCI  ICMCSClTITITC,  IMMT  IIT  MU 
•CAM  IMUTtS  IT  UT  TIM  fllM  Tl  TI^IITt  If  flail  SCTT1UUT  W  TM  C  MTI  OCT.  1C  TIC  ftfTICI 
cm  Tl  Mice  MM  TIC  MM* T MIT  TO  It  MM  TM  lllflTC  lull  It  ICTtlllltl  II  CWTIMI  II  MTICU 
It  MRU*  an  MTI  Ml  CM?  I  Ml  II  TUI  MTICU  Mill  dealt  TIC  CMTUCTM  CIM  MMCCIIM  Win  TM 
MMMCTIM  M  TM  MM  M  UINCI. 


ARTICLE  4.  Changed  condt  t  ton*. — Saoaii  tic  ciiriieroa  cicomtu,  m  tic  Sortsi- 

Morel,  MUM  TM  fMUCSI  IT  TIC  MM  SIS-SMfACC  lll/u  UTUT  cm  IT  MU  IT  TIC  SITt 
(UTK*PIW  IlM  TTHC  MOM  M  TIC  Millies  M  lallClTtl  I*  TIC  Site ■  f  ICOT IMS,  M  M- 
•MTJMM  M  rn  MMUl  IITMC  Ilf  renal  UITtlllllT  TIM  TIOSC  MllllUlT  CICIMTtICI  Ml 
AT  MMMItU  IS  IMCIIM  II  MM  Of  TIC  Can  ACT  1 1  fUrlMI  TM  II  TlC  flllS  Ml  If  1C  If  ICO- 
SM  ATTMTIM  C  TIC  CMTUCTlM  Off  CM  till!  1C  CHIU  I  MU  I  *  TUT  TO  MU  COM  IT  IMS  it¬ 
er  AM  IMTMSCI.  TM  CMTUCTlM  Off i:U  Mill  TIUCIfM  flOMTIT  lirUTIUTC  TlC  CHU¬ 
MS  C  SC  UOM  TUT  TICT  M  SO  UT  til  OUT  llfftl  TIC  CMTUCT  Mill  MTI  TM  MITTU 
A  M  TM  Sc  CUT  IIT  Of  All  M  IIS  MIT  IITIMICCI  ICMCSClTITITC,  M  MU' It*  TO  MOTIM  fM 
■Ml  •  ISMCISC  Of  CMT  Im/M  •IfftltlCC  II  TIM  ICSI1TIM  fSM  MU  CMSITIMS. 

iVZCU  8.  Extras. —  liccrr  is  oticmisc  iucii  motioci,  m  unit  res  iit  cxtu 

I  MTtlm  MU  It  I110MS  MUSS  TIC  Silt  IIS  SICI  Olltltl  II  MITlM  ST  Tit  CMTUCTlM 
I  Ml  TM  MIM  STATU  II  MU  MIDI. 


ARTICLE  &  Inspection. —  (•)  111  mtuui  mi  MUiiaur  (if  mt  oticiwim 
HMMH  it  tm  mein  cat  ms)  um  sc  tauter  to  iisficrm,  csiuiutim,  us  tut  st 
COHMMST  IMS  ICTUS  IT  MT  AM  111  TIMS  IUIIS  MllflCTWC  UO/w  COISTIlCTIU  111  IT  1ST 
•Mill  MUSS  MMC  MM  MMUCTMC  lll/u  MISTUCTIM  AM  CM! IIS  M.  TlC  COTISSMIT 
HlR  lilt  TM  IIMT  TO  SUCCT  setter  ITC  MTUUI  IIS  Ml  ana  Saif  M  SCOSIIC  ITS  CMSICT1M. 
menu  Ml  SWUM  If  soul  M  UT  ISO  ICTM I  IT  CUICCTtS  us  IMCCTCS  MTCSII1  Sun  M  S1TIS- 
IlMSm  HfMH  MM  SMOM  MTUUI  WITMIT  CUMt  TIISCfM,  US  TM  CMTUCTM  sain 

msmt  hmhti  mo  tune  tic  s  user  is  mtuui  now  rat  musts,  if  tic  cmtuctm  mu 
to  wimci  off  mm  im  tm  itnocMii  or  iucctio  htidu  hs/n  tic  csmictmi  m  setter itc 

MNMMlf  TM  Oil  ISMS  ST  MT,  IT  CMTUCT  M  ITlCMISt,  ItfUCC  SIU  MTUUI  MS/M  UMCCT 
OlM  MOMMMIf  AM  MUSS  MS  CMT  Till  Ur  TO  TIC  CMTUCTM,  M  MT  TCSMUTC  Ml  I  MIT  Of 
MS COOTUffTM  M  MUSI  IS  IHIIMS  II  1ITIC1C  I  Of  TIM  CMTUCT,  TIC  CMTUCTM  MS  SMCTT 

‘Ha  time  mi  cor  sohmi  to  tm  um  cstut  is  im rises  u  uis  isticic  •  ru  tcmiutiom 


(•)  *« 
f  Iffll  IT  SIS,  V 


sun  M  to 

CMT  Off  I  Ml 


MMlMM  Mill  faults  flOMTIT  IITIMT  ISSITI0U1  UlSSI,  111  IUMUS1C 
m  US  MTU  ms  MUSSoM  SM  TIC  Site  HO  CUT  III  (IT  IMftCTSM  MO  TUT  TUT 
I  IT  TM  UMCCTOIS.  All  IMfCCTlM  AM  TUTS  ST  Mt  CflUMIT  SU11  OS  ftlfSOMS 

m  am  MMOtssmiT  is  mist  tm  omi*  Snem,  fm  sue,  am  nsrusuti  tuts 
MINI  IS  MC  Sflllf ICIT ISM.  TlC  CMTUCTM  Mill  IS  UUSU  WITS  UT  IMITIOU1 
MO  MSI  MTUUI  Ml  MSUIIMIf  IS  MT  SCUT  IT  TIC  TIM  IMfCCTlM  IS  IIMCSTII 
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(c)  SbNnia  If  •(  CMIlHMI  IICIIIXT  N  NIIIUU  AT  M  (HWWt  «  MT  TIM  MNN 
»l*Al  »«m«KC  •>  Til  UTltt  Ml  II  MCI  M  IIMIMTM  W  Ml  IUIMT  CMUTtl,  II  M- 
MAIM  H  TIAAIM  MT  UN  TNI  CMTIiCTM  MU  M  IIWIT  TANMTIT  TMAIM  IU  IIWMt 

'Kiiimi,  uim,  in  mtii in*  ir  inch  nm*  ••  run  n  m  mtictiti  in  mi  mtmiu  iwtti, 

N«C  T«  HUT  W  TNI  CMTNACTM  M  Nil  MCMTUCTNI,  Nl  Null  IIIIIT  IU  TM  Uiam  M  MM 
liMIIIIIM  M»  Of  IITIMiCTOIT  NICMATNACTIM.  IT,  NOMTAA,  INCN  Ml  IN  TNMN  T»  MIT  TM 
IIHDIUITI  Of  TM  CNTIICT,  TM  ICtMl  CNNT  NT  IANM  M  MTttlll  MCANAANHT  HNUW  IN  TM 
(1UIUTIIN  IN  AtTUCtMAT,  f INN  19  MACIBT,  Mill  Nl  I1UMI  TNI  CMTTltTN  UN  M  IUU,  IN 
ANAlTlM,  II  CNMIITINN  NT  TNI  Ml  Nl*  NUN  AtlATtN  TMNINT,  M  NINITtN  I  NNItANU  UTOIM 
*»  TIN  M  ICCMN  NT  TNI  INNITIMIl  NNNt  INTNtTlN. 

(»;  INNTICTINN  NT  BIT  IN  lit  INN  TlNINNIN  MTIClIi  TN  II  tNCMTMATCN  IN  TNI  MM  It  TM 
NITt  lull  Nl  Mil  IT  TNI  IUCI  NT  TAMACTIM,  NANNTACTMt,  m  mi  am  at,  NMNITII  TM  MINT  ITT 
Mill  Its  IT,  Midi  NTNINNIM  trim  IN  Tat  N’tCITICAT  INNtJ  ANN  NNCN  INNTICTINN  ANN  ACMTTANM, 

M  till  NTaINVIll  ITATIC  IN  Ml  ATI  I  If  ICATINNT  MAll  N|  THAI,  IlCITT  Al  NNNANNN  UTMT  HTICTN, 
NITaNTMII  TIN*  AMCI’IC  NMNINIMNTN  NT  TNI  CMTAACT  ANN  TNI  ITIC III CATINNN  AM  MMINM  MM 
A  TINT  TMAtNT,  limit  NN  INNA  II  X*  AAA  IT,  HAM,  M  INCN  AN  Ml  NltTAAIA  At  HUNT  TN  ICANN* 
SlAJICT  TN  TNI  NIMIIIMNTI  CNnTaINIA  IN  TNI  TNICINIM  AlATtaCI,  TM  INNTICTINN  AT  mTCNIAl  AM 
(NiaiIMM  TAN  TINA1  AlCITTANCI  Al  A  MNil  NN  IN  TANT  INAU  M  MAI  AT  Ml  A  ITT. 

ARTICLE7.  Hater\als  and  Workmanship.  —  Daman  ntninnim  nticimnaut 

TINT  III  A  TAN  IN  TCI  NTICIT I  CAT  HU,  AU.  NON  « A  AN  IN  IT,  I  NT  I  TM  AT,  MTM IAIA,  AM  ANTICUN  INMN- 
TMATIN  IA  TM  Ml  CNTIAIa  AT  Till  CCNTNaCT  All  TN  Al  NT  TCI  MAT  MAM  NT  TNIIC  Alerter  ITT  NAMN 
TM  TM  TMTMt.  CNIAI  INAITMAT,  naTIAiaiA,  M  AATICIIA  All  NITUNIt  TN  II  TCI  ATtCtTlNATANM  AN 
*IMAl  TN*  ANT  TAATICNIAA  ITaaAAAA,  TNI  CONTt  ACT  I  BA  ATT  I  CAN  MALI  MUM  TNI  MMT I M  NT  INNAllTr* 
Til  CNNTIACTM  Mill  TMNIAA  TN  TM  CNNTAACTIM  NTTICIC  TM  Nil  A  ATT  NT  Al  TM  CAM  NT  TM  MM* 

tact  aid  at  mcniaint,  mcnabicai  ana  ntnac  unitncnt  nnicn  ni  cnntintiatia  incmtmatmN  in  tm 

MCI,  TMITNIN  NITt  TNIIA  TIATMMNCI  CATaCITIIA  ANN  NTCCC  TICTIIICT  NNTMNATIM*  MM  NIMICNN 
AT  TNI  NTICIT »C1TI*M,  M  WAIT  CAllIN  TM  NT  TM  CNBTNaCTIM  NTTICIC,  TM  CNNTIACTM  NNAU  TNNCMN 
TNI  CMTNACTIM  NTT  ICIA  TM  ATTNNAAl  Till  ICTMMTIM  CONCH*  I AA  TM  MTM  IAIA  M  ANTINUN  MIM 
Nl  CMTIMUTIA  IACMTNNATIM  IN  TCI  Ml.  gANTtll  NT  NATIIIAtN  NNAU  Nl  AN  Ml  ml  TM  ATTNNAAl 
MIN  AN  NIAICTIN.  tMCaiNINT,  tUITMNT,  NATIAIAIA,  AM  AATICIIA  IMTlllU  M  MCA  NITNNNt  NNM 
ATTNNTAl  CNAll  A|  AT  TNI  III*  NT  AilAtMtNT  AtJCCTIM.  Tn|  CNNTCACTIM  NTT  I  CM  MT  CIMANI  TM 
CMTAACTM  TN  AIBNTI  TIM  TM  CM*  INCN  INTUTII  AN  TM  CACTI  ACT  I M  MTICW  MIM  INCMTITMT, 
CAAIUAA,  ■  A  A*  AM*  I A  ATI,  M  OTAlACIAI  NAJICT  IMACll,  **  NANAI  CNATICCIN  MNtNTMNT  M  TNI  Ml 
II  HIM  A  AT  T  Al  CMTNACTIM  NTTICIA  TN  01  CMTNANT  TN(TNI  TcAlIC  INTNUTt 

ARTICLE i  9.  Superintendence  by  contractor. —  Tm  cnntcactm  anau  aim  nia 

TtAAMAl  laTIAIATtAAICCI  TN  TM  NN*A  NN  NAM  A  CNMITINT  TNIINAA  M  INMN IATIANUT,  AAT I  AT  ACTANT 
TN  Tat  CMTAACTIM  NTTICIA,  M  TNI  Ml  AT  All  TIMA  MIN  TNNMIAA,  NITN  ANTNMITT  TN  ACT  TM 
N  IN. 


ARTICLE  9.  Delays-Damages.  —  it  tbi  cnntcactm  nitmu  m  taiu  TN  tnmicnti 

tm  MIC,  M  ANT  UTANAllt  TANT  TN|A|M,  NITN  INCN  AlllCUCt  AN  Nlll  I  AAA*  I  ITN  CNMIITMN  NITN- 
IA  Tat  TIM  NTICIT  IU  I*  AATICll  I,  M  ANT  IITIMINI  T1IAINT,  M  TAIU  TN  CMTICTI  CAIN  NNil 
NTTnib  NIC*  TIM,  Tal  CnMAAMNT  MT,  NT  MITT  IN  NNTICt  TN  TNI  CMTNACTM,  TIANIAATt  NIC  CUNT  TN 
TNNCIIA  NITN  Tal  NM*  M  IVCB  TANT  NT  TNI  NCAA  A*  TN  NNICN  TNINI  NAN  MIN  MINT.  IN  NNM  I  TUT 
TNI  SntUAMNT  NAT  Till  NTH  Nl  AMI  AM  MNIICNTI  TNI  A  AM  TN  CMTUTINA,  NT  CNNTNACT  M  NTMN» 
Nlll,  ANN  TNI  CMTAACTM  ANN  III  AMITIIN  Null  M  UANlt  TN  TNI  CnMNNNUT  TM  MT  CACIM  CNNT 
NCCAtIMI*  TNI  (N’tANMNT  TMUIT.  IT  TNI  CNNTIACTM *A  IIMT  TN  T1NCIIN  IN  NN  TIMM AATIN,  TM 
CNtCANMAT  MT  Till  TMltltlM  M  All  AT  It  III  IN  CNNTUTIM  TNI  MNN  INCN  MTU  I  AU,  ATTlt  ANCIN, 
ANN  TUAT  11  MT  Al  A*  TM  AIT|  NT  TNI  NM*  ANN  NICUAANt  TNlNITM.  IT  All  In HNNMNN-NNNN-MN 


INNTININ,  TnaT  TNI  A I A  AT  NT  TNI  CNNTIACTM  TN  TNNCIII  MAll  NM  Nl  TMMMTIN  NNM  TNIN  ANTICU 
M  NM  ANAMIATIil  MMNIN  ANN  HNNINANIN  NAMNM  NICAMI  NT  ANT  THAT*  IN  TM  NNMUTMN  NT  TM 
MM  NM  TN  MTMtNttANM  CAB* IN  NITNAN  TNI  CNNTNM  ANN  NITNNNT  TNI  TAUT  M  NNNlltCNCf  NT  TM 
CMTNACTM,  I  NCI  NAIM,  ANT  ANT  AIATN ICTIN  TN  ACTA  NT  CM,  M  NT  TM  TMIIC  CM  NT,  ACTS  AT  TM 
CCTttNMlT  (iNClMIM,  A  AT  MT  MATA  ICTIN  TN  ANT  TNITINCNCC,  TNI  MITT  M  AtlNCATIM  MMn),  ACM 


<«) 
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W  tMTMl  (MTttCTN  U  HI  MHimitl  H  A  CMHUt  MH  HI  (MIlNln,  »IIM,  riNM, 

Hllinil,  HtlUTtll  ItlTClCTHM,  IHIIII,  HUNT  IMIHIII,  AM  HMUUI  M«WI  HIHU 
M  HUH  H  IMCNHtOMI  IU  N  MCa  C ABACI,  II  HI  CHHItHI  MU  HITCH  It  HH  HM  III 
iniHM  n  m  im»  iiui  (mtu  rat  cmtaactin  hucii.  Him  rat  hwih  hi  rat  Scccitmt 

HtHM  Hit  MIT  IITCHira  IIHIUITI1III  AAAll  MHT  A  IHtlll  HIICI  HTIM  mu  TA  IU 

mti  u  mu  iimiMu  h  im  cmiiict)  unit  rat  caataacum  oiticca  ••  uitim  ai  tu  umii 

W  HUT,  HM  HUl  licit  Till  TU  PACT!  Ml  HI  CITMt  M  TCC  CHAT  AN  IITIM  TM  TIM  l«  CIA- 
HIT  IU  TU  Ml  Ml  II  HU  JAAABCAT  TCC  IIAIlMt  U  I  ACT  NlTIIT  HH  Al  IITCNICA,  AU  Hit 
IIMIAM  U  I  ACT  TCtltM  UAU  M  HUl  AHI  CUCtNItt  M  TU  IAITIII  lUIH,  IMHCT  Utt  TC 
mill  hitch  30  im,  it  TCI  cuTCACtm  h  nc  Stcutut  iilu  u  ait  nit  istamiua  unit* 
•IITlTITt,  HAAAI  HCH M  UN  AUCAl  M  TC  TCC  IACTI  II  UUt  AN  TCC  lit  Cat  KB  II  TIN  IN 
CMMCTIM  TCI  HH  HAM  M  HIM  AU  CAKICAITC  II  TU  IAITIII  lOITC. 

ARTICLE  10.  Permits  ana  responsibility  for  mhiA.-th  cmtcactci  mil, 

H  ITU  IT  AUITICAAI  liriUC  Tl  TU  (NIIINIT,  UTAH  All  IIHIIH  IICIIIU  AU  MlBITI  ABA  U 
■IIUUHU  IN  All  IAHAIII  TC  HUM  N  ItOAItTT  THAT  ICCU  U  A  IIIIIT  AT  III  TAUT  N 
AMI  HI  ACC  H  CMUCTIU  HITI  TU  IAMCCBTIM  A»  TCC  HH,  Ml  Hill  II  IIHMIHIC  IN  All 
BATH  IAU  All  ITIItl  AAA  ANA  MCIMMA  A  AT  1 1  CAUUTIM  MA  1 1  All  ACCtlTABCC.  0AM  CA  HALIT  ICA 
H  TU  NATUCT  TU  Ml  MAll  N  MIITIAIA  COUIITI  AAA  MIANICI. 

ARTICLE  II.  Eight-hour  la* — Overtime  compensation— Convict  labor — 

(A)  l»  lAMAIt  N  MCCAAAIC  MIN  NT  HIT  H  TU  Ml  COAT  t  ML  ATI  A  IT  Till  CAATtACT,  H  TU  CM 
HAT  M  TU  CUTCACTM  U  NT  lOKMTCACTCI  CMTIACTIM  IN  AAT  IAIT  Al  HIA  ANA  CMTCMIATCI, 

•Mil  U  ICMIACI  U  ICAAITTII  TO  HM  MAC  TAM  •  UNI  IA  MT  AM  CALIAfAA  AAT  MU  UN  HUl 
AT  TU  IITC  TAtUU,  II CUT  MM  TM  NNITIM  THAT  CAMCAIATIM  II  AAH  TC  MCA  IAMACA  N 
MCAAIIA  II  ACCMAAACC  A  IT  A  TM  HHIIICAI  Al  Tail  AATICII.  Tal  AMU  Al  ITCIT  UMACA  Ml 
M CAM  1C  CMIATII  IT  TIC  CAHTIACTU  N  AAT  I MCOATA ACTCA  CAAMCA  H  Til  ICAIMHMCC  At  Hit 
CAATlACT  MALI  U  CAMaTCI  N  A  IACIC  MT  a  AT  I  II  C  UNI  AH  NT  Ml  HMI  II  I  ICCU  Al  •  AAUI 
HA  MT  II  ACAHITTCI  MIT  MM  TU  CUAITIM  TAAT  CHIT  AACA  IAIN  Cl  MA  MCMAIC  MAIL  AC  CM* 
rCMATCI'IM  AU  AAUI  AM  Alt  H  IICIII  Al  t  AAUI  Alt  MT  AT  AU  IIM  TAM  AN  AU  MI-AAU 
Tim  TCI  Ml  1C  IATC  II  AAT.  IM  MCA  THUTICA  Al  TAC  IIMIAIMATI  Al  Till  AATICII  A  KIAITT 
Al  tS  MALI  AC  IMMCO  AIM  TAC  COATAACTM  IM  IACA  IANBIA  N  ACCAMIC  IAA  ItlAT  CAIKBAAA  AAT 
IA  MIN  IAN  CMllTtC  II  ICMIACI  N  UMI1TCA  TA  UIN  HMI  TAM  8  AAUI  AUA  AAH  HUl 
HITAAAT  IICCITIM  NMCBMTICA  CAMATCA  II  ACCQA  AA  AC(  A I  TA  Till  AATICU,  Ml  Alt  IIAAITIII  TCM 
IMMCI  MAll  II  HITCUll  IM  TM  III  Ml  ItMIIT  U  TAC  CATCAAMHTt  TCotlllA;  THAT  TAU  ITIHU* 

TIM  NAll  It  I M4t Cl  |A  All  A (lltCTI  TA  TU  IICCATICM  AAA  HATHIMI  U  U.  3.  CMC,  TITII  40# 
■ICTlAM  at,  at,  at,  AM  at,  BIUTIM  TC  A  OUT  AT  IA  AM,  Al  AMIIIIA  IT  TU  AAATHlCU  U 
•ccTiM  303  Al  Paine  act  to.  TM,  Ttra  Camacai,  aiiaatca  Sutcuca  8.  MHO,  aciatim  ta 
AAUCAMTIM  IN  AT  (AT  lU. 

(•)  TU  NATBACTCA  MAll  MT  (HU  AT  ACT  MIMA  MKUOIM  ICATCACt  Al  I  Alt  I  CAB  IN  AT  AT  BAM 
UIN.  Tail  MATH  MB  IB  All  BAT  U  COUTAUI  TA  AACtCtT  TU  CMTBACTM  U  AAT  tAICABTt  ACTM 
atlCMACA  ItOH  AtTAHIkl  MT  H  TAC  ITHlICt,  M  AAT  CAHIMCAT  AMTI  M  IBUttllATI  TACACAI,  TA 
M  IMA  HA  (t  INN  Hilt  CAATlACT  U  AAT  U  TM  BATUMI!  M  IIUllll  TA  II  AMI  M  CMAICTIM 
HITC  TU  ICtIUHABCC  AT  TA  It  COAT! ACT,  IHCCTIT  M  MtlllCTtT,  IIM  AAT  FCAOMl,  STaTC  U 
TttAITMIAl  IB  IIM  U  MIMA  IBMITAT,  MAT  I  Ml,  TAAT  IACA  ASTICUI,  VATCI  Mil,  U  lAUllCt  All 
MT  AM  taCtt  IUIAMT  TC  AAT  CAATlACT  M  ATCCA  aMAACChUT  NUB  MIN  It  IIM  UNA  II  A  IACA  IT 
M  CAUATII  U  MCI  IT  MT  HIT  ATI  It  INI,  MAN  N  CMMAATICB. 

ARTICLE  IS.  Covenant  against  contingent  /ocx.-tm  caatiactm  hmamti  tcat 

Al  AU  BAT  IHUATU  AAT  ItAIM  TA  MUCH  U  UCMC  All  CAATlACT  AIM  MT  AMI  UNIT  IM  A 
CMHIUMA,  ItACItTMl,  NMIIMC,  U  CBBTIUCAT  lit.  MUN  Al  Till  HtllAATT  CBAlI  AITC  TU 
tATCMUlT  TCC  UUT  TA  ALTAI  TAC  CMTAACT,  U,  H  IT!  t  MCA  IT  It  A,  TA  ACAACT  1AM  TU  CMTBACT 
MIN  M  COM  1 1(1  AT  IM  TU  ABM  AT  At  UN  MtKItllCA,  IIICCBTAAC,  HAIAHC,  M  COAT  I  Ml  AT  1111. 

Till  HAMABTT  MAll  NT  Alllt  TA  CABriltIMI,  IATAILI  IT  CMTAACTMI  BUB  CMTIACTI  M  HUl 
•ICUCt  U  BAN  TCAUU  IMA  IKC  CtTAtlltaCt  CABBCtCMl  M  UlllU  MCMlCI  BAHT  A  HIA  IT  TCC 
UATCACTU  IM  TCC  AttAMI  Al  ttCUIAt  lAIIAIM. 

13.  Other  contracts.-  -  Tu  gatcumat  hat  abaia  mu  cmtcacti  im  amitim- 
CAATIACTM  MAll  IBUT  CMItt  ATI  HITC  UN  ATCU  CMTIACTAU  AM  CAIUtllT  I  IT  III 
MATHCI  MAU  ATBCA  CMTCACTI  Al  MT  II  IHICTII  N  TU  CMTIACTIM  AT  TIC  It.  Tat 


ARTICLE 

Al  HMI,  Ml  TU 
Ml  HMI  Tl  TUT 
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MtltCMt  Still  Ml  CMI1  M  Will  MT  ACT  MlCa  till  lltDMU  Till  TU  NlfHMKI  0*  Ml  IT 
Ml  Hill  CMtlMMt 


ARTICLE  14.  Officials  not  to  bono/tt.  —  Bo  mill  ii  tt  ouitiTt  n  Coosa  tu 
«  SIBlOCBT  (MIMIMn  »Ul  M  IMI1TII  TA  AIT  MAM  «  TACT  tf  Till  CMTAICT,  M  TA  AAT  StBtflT 
TAAT  MAT  Alltl  tlUIIHt,  ACT  Tilt  PAATlSlCA  MUl  MT  At  COAATAAtA  TA  UTlAA  TA  1A»A  CMTAACT  If 

■am  wita  a  caaaaaatma  aaa  it*  itatau  a  (Air  it. 


*  ARTICLE  18.  Du#it(t.  -cmn  aa  atiiaiiii  smcimciut  natiiia  ia  tub  caataact, 

AU  OltfWTtA  CAACtAAIM  AM  AT  I  AM  Of  f»CT  MICA  MT  AA  IK  ABAIA  TAIA  CAATAACT,  AAA  M  I  Cl  Mt  AAT 
AMIAAII  AA  AT  NTIU  SMttMBT,  AAAII  M  OtCIOtt  AT  TAt  CMTAACT IM  SfflCU,  OTA  SAAK  AtAACI  Alt 
AACIAICS  TA  AAITIM  AM  MU  A  CAAT  TAIMAf  TA  TAt  CMTAaCTAA  AT  Alt  AAMIU  AAAOT  AtACIA.  VITAIA 
»  AATA  TAAA  AAIA  At  HIM  TAt  CAATAaCTAA  MT  AAAtAI  IA  OTITIM  TO  TAt  StCAtTAtT  AT  AAA,  OTMt  WITT  (A 
AACIAIM  M  AMT  AA  AM  BCAMOATtA  ACAAtAIATAT ITt  AA  OtAAItlBTAT  ITtA  TAtAfOA  AAAII  At  MAW  AAA  COOCIOT 
At«t  ATM  TAt  AAATItt  AtttTA.  TaI  ItCAtTAAT  AT  Alt  MT,  IA  A  IS  AltCAtTIAA,  AISIAAATt  AA  IAAITIAAAI,  AA 
•OtlVIOBU*,  AtAtt  TAAO  A(  CAATAACT  IK  OMlCtA,  AA  A  AAAAA  AS  Alt  AATBAAI Z1A  ■trttttATATIVt  TA  II1U> 
••At  Am  Alt  HMM  TAM  AATICII.  Tot  CAATAACTCA  MAII  Al  AMCAAtO  AA  OTfOBTOOITT  TA  At  AC  AAA  AAA  AW* 
fAIACACf  IA  AAOtAAT  M  AM  AMtAI.  Tot  fttSISIBT  AT  TBI  tOAAA,  IMA  TIVt  TO  TIK,  MT  AITIAt  TAt  AOAAO 
IOTA  AiTIIIAOtAI  AM  M  AMI  AtAOtAt  «A0  AAA  I  AA  AIBAItt  TBit  (TO.  A  AAJAAITT  Of  TAt  MMttA  Of  TAt 
MAOO  00  A f  *  AtTMIM  TAI*  fO»  AMU  COBCTITATt  A  AAOOOT  rOA  TBI  TAAMACTIOO  Af  TAt  AAA  It  (IS  Of  TAt 
OOAAO  00  Af  0  MAMMA,  BttftCTlTKT,  AM  TBI  AtCMIOO  Of  A  MAM  ITT  Of  TAt  AIMtfS  Af  TAt  AAAAA  M  Af 
O  A  I*  I  AIM  Mil  At  MIMA  TA  At  TM  AtCIAIA*  Af  Tat  AAAAA  M  Af  A  AITItlM,  AS  TAt  CASt  MT  M.  If  A 
At  JM  ITT  Af  TAt  MMISf  At  0  A  IT  It  IK  A*t  ABASH  TA  Atttl  At  A  AtCIOICA  At  If  AITAIA  10  OATS  AfTM  A 
MCIAIOT  AT  O  AtTMIM,  TAt  AAAAA  M  TAt  ftttlltAT  TAtflOf  AIAICTA  TAAT  TAI  AICISIM  Of  TM  0  If  IS  MO 
M  OltltAAO  AT  TM  AAAAA,  TAt  MAIAIOO  Till  At  M  AIT  I  IMA,  OTBtfAItt  TM  AICISIM  Of  A  Al  IIS  ITT  Of 
TM  BAB  MSA  Of  A  01*  I A  MO  Mill  AIAABC  TAt  MCIAIOT  Of  TOt  AAAAA.  If  A  BOM  ITT  Af  TM  BtAMAt  Af 
TM  AAAAA  M  AMOK  IA  AAAtt  CAM  A  MCIAIOT,  TM  fAIAIAtAT  WIU  fOOBfTIT  SB  ABIT  TAt  AfflAl  TA  TM 
MOW  OBOTBTMT  AflW  Nl  III  MCIAIOT  AfOO  TOt  A  (COB  A.  A  TACAOCV  IA  TM  AO  A*  A  ■  10  AAT  OltMMO 
TOMMf  MUl  AAT  I  OTA  It  TM  MN  AM  AfftCT  TM  OATHS  Of  TM  AAAAA  At  I  It  IS  I AB  BO*  Af  TBI  ttBAIO- 

i  Af  Mt  MAM  M  AITItlM,  AAOftCTIttlT.  Aa*  BIBMt  Af  TM  AOAOT,  t*  AAT  I  SAB  It  IS  AlAIOOATtA 
’  IM  AAMA  fM  TAAT  ft*  I  AO  I,  MT  MU  BIAS  I  BOA,  tSABIM  BITBtSAtl,  AtCIItt  tflMOCt 
AM  Mt*AT  TOC  tTIACBCt  TO  Wl  MAM  M  TA  TM  AffOAftlATt  A  I*  IS  IM,  If  TOt  CAM*  It  MB*  IBS  Atfttt  0 
AITIANA*  NMM  MCIAIOT  Af  0  A I  WAT  t  atttOMAt  TOt  COBTtACTM  AO  All  AIHAIBTIT  ftACIIA  WITO  TM 

omommtam  Af  tom  caotoact.  oat  am  m  aom  miaoca  to  rot  cootaactaa  abac*  toc  oootiaiabs  at  taia 
Mtrcu  Moil  m  taia  at  m  Mint  Statu  aa  ajat  a*  toc  coat  or  rot  a* ticks  ot  oota  tutit  cso- 
IU  M  ACOTCA  TA  AB  AIM  It  TM  CAATtBf  IAT  lAt  Af  TO  It  CAATAACT. 


ARTICLX  1«.  Pnymonts  to  contructor.— (a)  oaks*  atawbim  omtiaca  ia  tac  tfto- 

AfKATMM,  fAATSU  *  ATMATA  WIU  M  MM  tA  TOt  CMC  fAOOl  I  ABCS  AT  TAC  IM  Af  IACO  CAlltAAA.  MATA, 
CO  M  AAM  TAABCtfTtt  AA  fAACTICAMt,  M  1ST  I  MTU  OA0C  AM  AfftATtt  AT  TO  I  CMTIACTIM  Off  Ktt. 

M  MtftAJM  Oft  MATH  TAB  MTStlAl  MIITCOCA  AA  TAC  AITI  AM  ftlfAtATMT  CMC  AAM  MT  M  TAMA  II* 
AA  AAMIAttATMt* 


(a)  M  Bum  baba  rotnu  oitwut  tobm  abah  tt  ktaibia  10  mbcsbt  n  tm  bbtimtsa  amaat 

MTIl  f  MU  ABWUTIOT  MA  ACCtfTAACB  Af  Ul  AAM  CATCMt  AT  TAB  COOTtACTJ  fAATIAU,  AAA  Bits,  TAAT 
TAt  COTTOACTAM  AffICM,  AT  AAT  TMB  AfTBt  90  ftACBAT  OT  TM  AMI  AM  ABU  CAOTlITBt,  If  AB  f IBM 
AMT  AAT  Itt  ACTAOT  fAAAACM  M  MIM  out,  MT  MM  MT  AT  tot  ACM  IAMB  fAATIU  MTWCBTA  IA  f*U|  AM 
OTOTIMO  fBATAAA,  MM  M  CAOTUTMA  AM  OCCtfTAOCB  Of  tACA  AtfABATC  AAIUIM,  TtBttl,  fAUIC  WMB, 
M  ATACA  A  IT (AIM  OT  1AB  CAATAACT,  M  MICA  TAC  fAICt  It  STATU  StfAf  ATBIT  IB  TAB  ABWTAACT,  fATBBAT 
MT  M  MM  M  fAU,  MCCMIM  OCTIIMA  fUASATAACS  TAfttOA,  IIM  AATAMIBCA  MtACTIAM. 

(4  *U  MTttIM  AM  MM  CATtttA  AT  NATIM  fATBCATS  MM  MUl  TAUCAOTA  BBCAM  TM  MU 
foot  BAIT  Af  TM  Oft  BA  BAHT,  ACT  TAIA  WOT  It  I  AA  Will  AAT  AC  CAMTtBCA  At  atl  It*  IM  TM  CAATAACTAA 
MOT  TM  BAU  BISfAMI  All  ITT  AM  All  MTtt  IAU  AAA  Wl  AfOO  MICA  fATABATt  BATI  MCA  ASM  W  TAB 
AMTAMTAW  OT  AAT  A  IMA  BA  ABAC.  MM*  MlrCA  Af  Al  tlOAT  OT  TAB  Bo*  It  AM  AT  TA  tCAAIM  TAB  f«* 
fill  MAT  OT  Ul  OT  TAB  TOOT  OT  TM  AMTAACT. 


(a)  Brw  AtAflCtlAB  MA  OACBfTMCB  Of  Ul  AAM  BIOBIASt  BlttAMtt,  TM  I  MOOT  OM  TAB  00#- 
TAIBTM  ABBOT  TAIA  CAOTAtCT  WIU  M  OHO  BOOT  TAB  WCtBATITIOT  Of  •  WAfBtlT  (SB  CAT  BA  MA  AMT 
MAT  If  I  tt  TA  ABABA  TAtttfM,  OTTOT  TM  OOTTAICTM  ABUl  MTt  fOMMAtA  TM  4A0BAAABAT  WITA  *  BCUMC, 
If  ABM  MBA,  OT  Ul  CUM  tatlAAt  TOT  OlllAAMAT  MIOIM  BABBB  MA  AT  TMTM  OT  TAIA  BAATAtBT, 
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•**•*  ,M*  **■  «uiw,  w  *w,  at  atr  n  mtifituu  itnnn  n  th  cntuctm  n«  m 
*  m  HUtet  it  ttmt  iwiiti  ti  H  mt  rtata  mutt. 

ARfZCLt  1».  Mm to  of  Mfti.  —  (la  ucHMct  «m  wurt  mini  C, 
l«M,  4*  «ltr.  •Oil*  at  tacttct  ft  nt  ter  tr  Jaal  19,  tMC,  M  It  at.  M  (».  S.  Caat, 

••H  ta.,  rrru  tut.  ini  ate  Wh),  nii  aaricu  mu  hut  ip  nt  Mart  act  tt  it 
nctat  tp  *2,000  it  tatter  tat  it  tea  rat  ttatrtttritt,  urn  trite,  am/n  aerate,  •  act  at  it* 
ptiariM  tat  accaatrtaa,  *p  t  Pattic  aaitaiat  at  PaatK  ataa  aitaia  M  ataaatpaictt  tiMTt 
at  raa  trarce  #p  rat  eaiea,  rat  Ttaatraat  *»  Aetata,  rat  Ttaairaar  at  Kamii,  ta  tat  tia rater 
at  Cat  tat  it.) 

(t)  rat  caeratctaa  aa  ait  aaacaaratcraa  tatu  pat  m.i  aetata  tea  tat  uaaacat  taptartt 
tittmr  tPta  rat  am  at  rat  aaaa,  aattatitiaatur  tat  act  utt  amt  rata  aact  t  ocu,  mo 
airaaar  taatttatar  tetter  it*  at  atatrt  aa  tar  acceaar,  rat  rau  tataara  tccaata  tr  rite  at  rat¬ 
al  ar,  aaurtrea  tr  mi  atrtt  act  utt  rata  raaac  artrtt  it  rat  arte im car  itat,  aiaatauta  or  tar 
taaratcratt  atuntataiP  aai*  tar  tt  tutttt  rt  uiar  tcntii  rat  caaratcraa  a  tttmrttcnt 
tat  tata  uatatat  tat  ataataieti  tat  rat  tctu  or  mu  ra  at  mu  tttu  at  ream  at  rat  tea- 
patent  it  t  paamtiar  tat  ttaiir  tcctatiau  ruea  tr  rat  am  *p  rat  ataa*  Tat  aaantanat 
tpricta  aatu  tart  rat  attar  ra  airattit  rata  rat  caaratcraa  at  m  ip  t  tea  an  nr  wart  at  aar 
atteetiebea  atataatar  tr  rat  caaratcriat  trpicu  n  par  it  uaattt  tat  ataataica  taptartt  tr 
rat  caaratcraa  aa  tar  aaaataratcrac  aa  rat  ataa  nt  airnacecc  acratta  rat  atrtt  tr  atata  act* tact 
tr  rat  caaratcr  it  at  rau  uaaatta  tat  ataataica  aa  rat  ataa  taa  rat  atria  or  atata  atetiraa  at 
eaca  uaaataa  taa  ataataica  Mp.atT  atPtaata.  tt  rat  Manama,  naettn  actum,  at  iitit  teem. 

(a)  la  rat  mar  ir  it  rtaaa  ar  ra  caaratcriat  err icaa'  tatr  tar  uaaaaa  a*  acaataic 
aapttrct  ar  rat  aaaratmt  aa  tar  a  acta  an  tent  a  latent  aa  nt  am  tr  nt  aaat  ctrnta  ar  rat 
aaarattr  ata  acta  aa  it  mat  ran  t  am  or  aaan  teat  ran  rat  atrt  tr  aatca  ataaiatt  ar  rat 
ttaratcr  rt  at  rtia  tt  tpaatttn,  rat  Ganateur  nr,  ar  ■una  aanat  rt  roc  aaeraaaiaa, 
ramaeri  ait  a  net  rt  ttttata  am  rat  me  aa  aaaa  rtar  ar  rot  naa  ta  n  aoica  ratal  att  ataa 
t  Ptitaot  at  rtr  oak  attaint  matt  taa  paaatem  rot  naa  rt  aaorunaa  ar  aaarattr  aa  ant- 
atat,  tat  tat  teem  me  tat  ait  taa  erica  aatu  at  tit  att  rt  rat  tar  tamer  raa  tar  tacaaa  cant 
atata  met  rat  latntmr  rattan. 


(a)  raa  aaaaurttaa  tr  nt.  saoatraar  or  Utaa,  aeriaaea  n  ta  ttnau  it  act  aar,  tuaa 
aoann  Stamtaiau  attaantaa*  ataa  m  nota  ataaiatt  ar  nit  tancu  n  at  ran* 

• 

*  Una*  tt.  fcmiMttaa  for  eomoomioneo  of  tko  Carinaatt.  —  (t)  tt 
•trttaaaar  ear  rwaiatn  nit  taantar  ta  aaau  at  ta  war  tr  tar  net  ar  t  atnet  ta  at  mat  raa* 
nt  newt  mat  oppicbb  n  rat  aaan  tent,  artcipnaa  rae  tart  aaaa  aaica  aaaa  manana*  aatu 
team  arraerm  too  nt  amar  it  aaica  nt  raemanea  tr  aaaa  aaaratcr  aatu  at  maiatm. 
imninet  aatu  at  arraariat  am  rat  tan  tea  n  nt  tartar  trtetPitt  to  atit  aanat. 


(a)  am  atatirr  or  nt  aanat  ar  naaiaanoo  nt  aaaratcraa  aatu  tacarr  laaatta  tt  nt 
amat  tittaat  tnaaeiat  ana  tetretr  n  ma  eeanttr,  m,  ia  rat  trtar  ar  rtanti  a  teat  ear  tea, 
ana  tauter  rt  rat  put  rate  aar  atrtt  tt  tr  nt  ecucct 
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m  iiImi  mhm  n  mm  m  ih  ^ 

aim nh  mm  mm m  mwwn  w" m!mi!!i!!!I"TI1"1 

•  • 

W  *«  MN  MtMt  M  MM  MIUItIN  MUM  MT  PIMMlN  M  M  HW«M  ■» 
M*TaMBAc*uu  ^  ^aMaMnar**  w  MTNl  ^  **  MtrtMtM,  tmt  »  saica 

fcMU  •*  WVIMJ  M  riMlUIIM  lira  MT  A  AMTIBS  BA  *N  tMIMT,  MM  mwml  MU  ACSMIS 
»  CMMUnW  M  IN  WIlM  AS  Ml  MT  TtAMAATSA. 


(s)  SNA  NMUMM  ST  MM  MSrSABTM  MTS  TBS  A  ABAC  ABB*  IAMBS  ST  Tats  MUSIC  ABB  ****** 
TB  BBSS** ABBS  ABA  AMMBTS  BBS* MSMT  BABB,  TBB  SBAOBABBT  SBAU  CMMtABATI  IBS  BBBTBACTBS  AS 

(I)  IT  tlAMBBBBIBB  MM  SSBTBASNB  *BB  All  ACTBA1  (SBCBBITfAIA  MBUAItS  BT  TBS  BBS— 
TBltTlSS  BUNA  AS  BA*MS  ABBS  BASC  BITS  BBSHBT  TB  TAM  SSBTBACT,  ISC1AAIBA  IIMM I  TAX  A 
■ASB  AS  SBBBSBTIAS  BITS  AST  AMUMS  S*  Til  ABBMIACT  SB  1C*  MT  M*C  *SU  CSBAICTM  Ml**  T* 
TMMBBTMB.  AS  BB11  AS  UAUBITMU  MAC  ASMS  TUMAATIM  IS  MBAMUBC  TBABS  AAATIABl  A* 
MB  MitBAAT  MIBB  MM  BASIBABABS  MT  SA*C  MU  AtBBMIS  AT  TBS  BBTICS  B*  TUMMTMS  TB 


(3)  •»  SSMBSBSISS  MM  BMTBACTAB  AM  All  ISAMCITMIB  BAM  BATS  TBB  MIBB  MITTU 

AMBBTA1  Bf  TBB  CBBTBACTAM  SAMCAA  IB  BSTTtIM  M  A I  AC*  AM  IBB  ABT  SSTtTABBlM  CSBTBACTBAl 
#01  MIT  MM*  AS  MMIIBAlll  IBCBMtA  M  BTBU  I  AT*  ST  TBS  CSSTSACTM  BITS  BBBMCT  TB  TBIS 


fM.  AS  A  ABB*  AT  SB  TBIS  CBCTBAST.  I  BBS*  AS  AA  A  IBs*  AT  IS 
M  CSBAVTU  BT  TBS  CSBMUCTIS#  CAAICM  M  TBB  flUBBIM 


(a)  CSTIMTI  TBS  ABBA  If  MIBB  AMU  MAI  BCIB  AIA1IIBA  M  ml  BBBTBACT  If  MM 
MliailT  BAB  BBSS  CSBAtma  AM  1AAM  ABB  Mill  I U  CAST*  AMfAllIM  AT  TBB  IATI  BA 
TBBMMTIBM  Ml  ACM  ISA*  IB  BAAtCT. 

(•)  UtlMTI,  ABM  A  CASH  BCA  AT  IM  BA  All  A  III?  1ST  AACTBSA,  TBB  ABBCBITABS  BA 
SSBAUTlA*  BA  TAB  CMTtICT  IMAMS  ABT  BMC  ACAAMB8I  AATIA  TBMIBATIM.  Il  «*- 
TIMTIM  MM  ASBCBBTAAB  BA  CBSAUTIM,  TBB  BMTA1CTIBB  BAAICCI  MAU.  CBTIMTt  TBB 
ABBBSBf  ABB  BA  W  TSTA1  AMB  *  ISAMU  ST  M  CMTAACT  MICB  TBB  BBBB  ACTBA11T 
ABBBM1IBMB  BIMIMSTS. 

(C)  MaiTIAtT  TBS  AS  BA  AT  MTtMIACA  MAU  (l)  BT  TAI  AUCIATMC  ACT  CM  IMA  BMC*  (■). 

Tbs  a*  a  a  act  m  tbs  imiat  t*  ai  a*ib  t*c  bbbtbactbb  u  aabait. 

1b)  SBIJIAT  TB  TBt  AAABSVA1  BA  TBB  CMTBACTIM  AAflCU,  TIC  (rtUM**  Mill  ItlMSMS  TBB 
BBBIBABTBB  ABB  CBAMBITWBB  MSB  AM  AMT*  IBCM*t*  AATU  T*t  *ITB  *A  TOIIUTM*  AM  T*S  A**Tt*f  IM 
•A  SMCMMBT  ABAAOTT  AM  am  ASM  BTBBB  ItABMiTMU  IM  CSSTS  ll  MT  M  MCBSSUT  IS  CNKITBi 
MATS  TBB  SSII1WBAI  BA  TBIS  SSBTBACT. 

(«)  Tbs  BB1M1TIM  BA  TBB  CSTMOMBT  TB  BUB  MT  BA  TBB  A1TBUTA  AIBBIIII  BT  TBIA  UTICU 
SBAU  SB  BBBA8ST  W  1ST  MUTT  IBB  BUM  ABB  UNA  M  MTMI11  >M  TB  MT  CUM  MIM  TBC  SS»CM 
SWT  MT  MAS  A*1I*AT  TBS  CMTA1CTM  BMC*  M  IB  CMBCCTIM  VtTB  TBIS  CSSTBACT.  ASB  A* TOUTS  BBS! A 
MIS  SBTIBU  AMU  M  AM  ABIT  TB  BIIAMIHI  BBS  ACTUM  BT  TBC  CBBTBACTIM  BA  A I  CO  M  ICCAMT  BA 
SCABS!*  M  MTSBIMS  «  MB  MUM  I  A. 

(0  TbS  SW  BA  *11  AMMTI  AAT1SU  BBBSB  T*l*  UTICU.  At**  TBC  SM  BA  *11  IIIAAAT1  MIT  MB  BIT 
AMB  BBBB*  TBIS  CBVTBACT.  MAU  BBT  (I  MU  TBS  TAT  11  ABSTBACT  MIM.  AM  MTU  la  Ml  C*tST  TMT  TBIS 
MSIIACT  BBBTAiaB  M  AST  MIC  ABBTMIM  ABB  ABICC  ASABBTBBST.  M  IM  BMIS  AA  TM  1ST  MATS  BA  TM 
MBTBAITIM  MAIM*.  TB  TM  CBTHT  MICB  MAM  MAC  MIS  BIMMI*  BT  BSCS  MUCH  If  Tat*  MM* ACT 
BM  BBSS  ISOTUIU  AM  UBM  AM  BAfIBIAU  SSBTB  MlTAHAM  AT  TM  MTt  BA  TCMIMTMS  BM  BIMMI* 

IB  BAAtCT. 


A  TBIS  MUCH 
M  AMB  T*  TM 


B  AA' 
IB  Ills  BA 


BBSTBACIM  MAT 
AATMBTA  BUB- 
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iminm  nmiiu  »m  m  nu  ttrieu. 

(■)  Mr  nimii  uiim  trr  or  nimitTiN  mu  mi  uticu  mu  m  acetate  it 
iccwimci  crra  m  nniini  much  if*  it  Aaricit  1$  ar  nil  curatcr. 

(•)  Om  Tat  nun  tr  Tat  finUTi  emu  rtt  »t  Tail  luieu,  *U  o*tit»Tioat  tr  rat 
(mimmit  tt  mu  rattan  rimer*  at  re  ctu?  tar  ttata  aaa(*T**iaa*  attttatu  aatu  ettat 
ratTaaiTt  mi  rntrta,  tictrr  Ta*t  m  titart  aaa  tauctnon  tr  tat  ataricTm  raamt  aatta 
Tat  Aancita,  ir  mv,  tr  tail  eta  rater  trmetatt  rt  rivtav  larttattataTt  tat  ttratttcrita 
titart  aatu  atatia  it  rau  met  tat  truer. 

ARTICLE  19.  Monrebat «  of  wages.  —Tat  ctaratcrat  aatu  cwnr  airt  rat 
ateaurioa*  ar  rat  Stettrtar  tr  uata  raaatttr  rt  rat  act  tr  Jut  13,  1934,  ♦*  Svtr.  948  (u*  S. 

Cttt,  nru  4C,  ate*.  376*  tat  276c),  tat  tar  tat* attar*  at  attirictnota  ranter,  aatu  ctaat 
tmtatiart  raeriaieaa  rt  at  laatartt  ta  ataeoaratcra  rt  itattt  eearnttet  ratatvira  tr  iu  *•*— 
etaratert**  atajtcr  ratatro,  tat  aatu  at  atartaaiau  rot  rat  atauistioa  tr  irritant*  attaint 
tr  aaactaratcrtaa  rautaaata,  taetrr  ta  rm  Stcatrtav  tr  utta  atr  artcinctur  raeriat  ret 
attaaatait  uairtrioaa,  rtaitutaa,  rottitaeca,  tat  tatarntaa  rata  rat  ttttiatatara  ratattr. 

ARTICLE  20.  7axcs.--Uattaa  tvataaiat  latictrta,  rat  rticta  atatia  iiciatt  tar 
Ftatati,  arm  tat  itcti  rat  n  catati  atatrtrtat  lartatt  aaica  it  arrucaiit  rt  rat  aarrttta 
ta  ataa  ctrtata  atatar.  Ir  trrta  rat  tart  ar  aaaat,  rat  Ftatati  Gortuacir  ta  tar  artu  ta 
tact!  ttrtaaatar  aatu  i  area  t,  atatrt,  a*  cat  net  tar  tarr,  a  a  it  a,  tat  at  facial  rt*  ta  tar  trata 
rta  ta  c  aattt  a  incur  trrtietaic  rt  rat  attain*  ta  ataa  ctrtata  atattr  ta  rat  atruitu  aata 
■a  rat  ataarterm  ramtuu  t  incur  craa  rat  lataartriaa,  tattacuta,  react  mi  at,  mattered, 
cttaraacriaa  n  a tit  tr  a tea  aarrttta,  ataa,  ta  aartaitia,  aaica  rta  ta  catati  aatr  at  ataat  tr 
rat  ctaratcrat  tt  ctaat  ar  a  euem:  caaratcrati  taiittnoa  n  tr  art*  trie*  tr  tta,  at  it  ctat  tr 
t  ttcattat  ta  tuaiatuoa  tr  t  rta,  aatat  rat  ctaratcrea  it  atucrtt  rt  ratr  tarter,  tat  ir 
Calf  ar  ta  lacattat  la  aa  taiauaa  rta  at  rat  lartainta  ar  t  tta  rt*  rat  caaratcraa  ata  rtia  a  ace 
rta  aa  catati  rt  rat  Ftatati  Ctmaatar  at  t  artrt  ta  itett  ctriaaatar,  aa  tar  tract  meat,  ran 
rat  raicte  at  ata  atatia  aiu  at  lacattatt  n  atcattata  tccoaaiacir  tea  tar  tatter  a  at  rt  rat  cm 
raterta  ta  *  ataair  ar  aan  cataat  aiu  at  ca*a#ta  rt  rat  Cmtiauer  tat  tarteta  aa  rttcatat  (ta 
lataicta)  ta  t  aertatrt  irta«  Mtriata,  aeatna,  Tatr  rat  Certtaatar  attnrta  rat  titer  ra  itaat 
rt  rat  e  earner  a*  •«  uta  tr  aaca  rtratar  «  rta  citarrita  etanneart  aa  ctaurictua  accident 
ra  rat  Fcatiti  itrtiawr  ta  arm  aa  tacti  nrtaaatar,  ta  rat  call  atr  at,  *ae  rat  caaratcrta 
taatta,  la  rat  ctat  tr  aar  aaca  arm  ta  itcti  rta  ta  cataat,  rt  rtet  aaca  artra  ta  atr  at  at* 
aetarta  ar  rat  Cartaaucar  rt  ctaat  aaca  rta  «*  cataat  ra  at  rail  aata  reartar,  rt  fatatart  tat 
re  ctaat  ra  at  taaiaat*  rt  rat  Cart  linear  tar  tta  au  atiara  rt  rat  itraat  tr  aaca  rta  ar  cataat, 
tea  rt  raaaiaa  to  rat  CtniaiNir  au  attatatau  taaiimct  tat  xttr tatr ita  attatarta  ar  rat  Came* 
atar  ib  tar  iirmnu  a*  ratctttiaa  rta  rat  atcartar  tr  aaca  rt*  n  cataat {  tta  ratnata  rattan, 

Tatr  atraiia  ctartiata  atm*  aatu  at  ctaaraeta  ta  tttaiaiaa  rat  Cartamcar  ra  atiaacaat  rat 
ctaratcrat  rn  tar  Fcatati,  arm  ta  itcti  itctat  rnta,  net  at  aaartita  ta  iictaa  raenrt  nata. 

ARTICLE  21.  Additional  secur ity. —  Satin  tar  aaaerr  area  tar  teat  raaaiaaca 
la  ctaat criea  wire  ran  caaratcr  ocean  aatcctrrtiit  rt  rat  Certimtar,  aa  u  tar  aaca  taatrr 
aatu  ran  rt  rnaiia  itraara  ta  ra  ait  rutaciti  caatinaa  rata  nut  ra  nat  ta  ttcttartt  ar  rat 
fierteaMar,  rat  caaratcrta  aaar  racurir  raaaiaa  aaca  taaiuoati  atcaairr  ta  atr  at  ittaiata  ran 
tie  ra  tin  to  rattier  rat  lartatara  ar  rat  Getiieecer  n  ar  rtaaaaa  aaruuaa  uata  ta  air  tame 
la  rat  racatcarm  ar  rat  ana  enrtarurta  ar  rat. caaratcr. 

ARTICLE  22.  Loading  and  Unloading  Cars. — Tat  caaratcrta  aatu  tata  raaamr 
tti  a tm tta  ctat  retaliate  rta  tataita  am  an  nata  tta  aatu  aaitta  ran  atuetta  cue  ranrr- 
tr  am  eatirei  tu  aaimera  ceeamtt  ta  aia,  taa  nut  rteviet  armat  rtcuiuta  tee  trata 
rtciurita  atettatar  rn  rata*  manta;  taa  rat  enratern  mu  atr  nata  amatr  cm  a  rn  late¬ 
nt  nuts  ratr  eta  n  mate  rttarrir  taa  aatu  nr  ctaat  n  rtamt  nimara  rt  at  ceuwaCc  ra 
aia  nun  ratr  eta  u  nictate  ran  atiutta  ctu  nnrrir  am  taairtt. 

ARTICLE  23.  At*  if  aaaat  of  Claims. — (*)  Cum  m  anna  an  n  ra  ttnat 

eat  rat  enratern  ran  rat  tnteaatar  nata  raia  narttcr  nr  at  taamta  rt  t  uai,  tint 
anrtar  n  crate  natacin  mrirarin,  laciatiaa  tar  Ftatati  itaataa  tatacr.  tar  aaca  ttaiaa- 
atar  aatu  ante  tu  taanra  rtrtau  nata  rail  caaratcr  tat  car  a  Uttar  rtia,  tn  mu  nr  tt 
nat  ra  ant  ran  nt  rtarr,  tictrr  ratr  tar  aw  tea  leaner  nr  at  nat  ra  an  rtarr  ta  attar  m 
Tteerti  rn  rat  n  ant  rtarita  rtaucirtu n  it  aaca  natacin. 
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(•)  t*  m  mn  •»  m  uiiimh  m  uiiuii  saau  rut  rtn  iimii  urm  or  t  ••ITT* 

•*  T**  muiwn,  TMtraia  aiTa  aat  coat  or  tat  lomoMor  ar  tuiMWit,  win  (tea  ar  vm 

'0110-1 la I 

(0  Ctataai  acceeatiae  Or  nets 
(111  Tat  CaaritcriM  Or  nett  i 

(III)  Tat  t at ttt  aa  laotTita  taaa  rat  aaaa  aa  aaatt,  tr  ut,  »  caaatcriao  tin 

tiia  ceetiictj 

(it)  Tat  arricca  attiaa arte  ta  taia  oaaraict  ta  aau  ratatata  tatat  aaata. 

(c)  *at  ci* ib  oaata  tait  caataact  aaica  a*a  atta  aaaiaata  raaaaaat  ta  tat  raataaiaa  naiilMM 
ar  tan  tar i ci t  aat  at  raarata  ataiaaca  aa#  ataaaiaata  ta  a  aaaa,  taaat  coaaaat  aa  atata  tiaaaciaa 
•aatitaTiao,  laciaaiao  aat  atataai  itaaiaa  aatact.  la  tat  tttat  aa  toco  raarata  aaaiaaatat  aa 
atktaiaaatat  rat  an i aat t  taan  rut  aat  tiaata  cart  ar  a  aairtta  aatict  ar  tat  rwtata  aaaiaaatat 
aa  ataaiiaaacar  taattata  aim  a  taat  cart  ar  m  laiTaaatat  ar  raarata  aaaiaaatat  aa  atata  mat  at 
aita  tat  caaraacttai  aat  aaau  rut  raaa  tiaata  eanta  ar  taca  aairtta  aatict  aaa  aat  tart  at  aaaa 
ttaaatat  aita  uca  ar  tat  rituta  ttlitaarta  la  tat  ratctaiaa  raattatra. 

(a)  aa  attiaatt  taiu  aitaitt  tat  lartaattiao  ceactaaiaa  tat  caataact  tictrt  ta  taaat  rcaaaaa 
caactaMt  aita  tat  taaatactiaa. 

(t)  tatacat  ta  ta  attitatt  ar  tat  citia  aaata  mi  caataact  aaau  aat  at  tattler  ta  ataactiaa 
••  att-arr  raa  tat  iiatattaatat  ar  tat  taauaaa  ta  tat  uairta  Statu  aaiaiM  laatriaatatlt  at  tail 

caataact. 

(r)  laaicariaa  ar  tat  attiuaut  ar  cuia  ai  ar  tat  raarata  tttilaatat  rautar  aaa  tat  M 
ar  tat  aatiaatt  a«u  at  aaa t  aa  hi  taacaiaa  aa  ittaictt  cutiritt  it  tat  caattactaa. 

ARTICLE  2*.  ffiM^olittiot  Pursuant  to  Section  403  of  the  Sixth  Supple¬ 
mental  national  Defense  Appropriation  Act.  19 4s.  as  amended. --  THIS  ARTIClf 
saau  COM!  I »T0  Iff ICl  IF  m  aaOUHT  OF  THIS  cocmcr  at  AHt  Tltt  cxacos  $100,000. 

(a)  l raa  tat  aairtta  ataaaa  or  tat  Stcatraat,  at  taca  rtaiaa  aa  rtaiou  tala,  la  tat  joaaatar 
ar  tat  Stcatraat,  tat  raarirt  accattra  ta  tat  caaratcraa  aaata  ran  caataact  eta  at  atttaaiata  tin 
atataaaait  ctataiatt,  rat  coaraact  met  am  at  atatcotiatta  ta  tliaiaatt  tatatraaa  aat  aaaaat  raw 
»•  •  ataatt  ar  taca  atatactiatiaa  ta  airatttat  tictstirt  raarirt.  Tat  ataaaa  or  tat  St catt alt  Mail 
nt  a  met  raa  atataariatioa  aaa  a  nat  rga  comKactatat  tatatar  nt  larta  taaa  aat  ttaa  arm  tat 
‘taat  ar  tat  nacai  ttaa  ar  tat  coataactaa  aitaia  aaica  caarittiaa  aa  tuaiaatiaa  ar  tat  caataact,  m 
,tttaaiata  at  rat  Stcatraat,  accaai. 

(a)  Tat  carraactaa  am  raaiu  ta  tat  Stcatraat  taca  arattatatt  ar  aerial  cut*  ar  raaa  act  laa 
aaa  aoca  arata  rtaaaciai  mttatata,  at  aaca  uata  aaa  ■■  aaca  raaa  aat  attaii,  aa  tat  Stcatraat  aat 
ratacaiat,  aaa  am  naair  aaca  aaaira  aat  laratctiaaa  ar  in  aaau  aaa  accaaaa  a*  tat  Stcatraat  aat 
atoatar.  , 

(c)  Tat  fcettaaatat  aaau  attaia  raaa  aaaaata  arataaiat  aat  tat  coataactaa,  aa  tat  caataact aa 
aaau  atrit  ta  tat  Cattaaatat  ir  raia  ta  aia,  aat  aaaaat  ar  tat  caataact  met  raaaa  a*  a  atcatt  ar 
aaca  atataatiattaa  ta  atrataut  ticcaaitc  raanta  aaa  aat  uiaiaarta  raa  aaaa  acuctiaat  la  caataact 
raiet  aa  atataaiac,  a*  tat  Stcatraat  aat  aiatct. 

(a)  Tat  caanactw  aiu  nciaat  ia  uca  itacaariact  vaat  at  it  aaau  fait  caataact  raa  aa  aaawt 
<a  ticttt  or  (<00,000,  tat  rauoaiaa  raatuitati 

VCTICII  Rtataotiat iaa  raaiaaat  ta  Stctiaa  403  or  tat  Suta  Sarntatatai 

a»r iiaai  btrtaai  Arraaraiatiaa  act,  1942,  aa  aataato. 

(l)  uroa  rat  aairtta  ataaaa  ar  rat  Stcatraat,  at  taca  rtaiaa  aa  rtaiaot  aata,  ia  tat 
aaata* at  ar  tat  Stcatraat,  tat  raouri  accawiac  ta  aaau  tait  caa- 

laaacaaraactaa) 

raaet  c «a  at  atruaiate  aira  ataaaaaait  ctataiatt,  tat  Stcatraat  aaa 

laaacaaraaCTaa) 

am  atataatiart  rot  caataact  rai:t  to  tuaiaart  Tatatraaa  aat  aaaaat  raaaa  aa  a  ataatt  ar  taca 
aioiaatiatiaa  ta  airatttat  iicttairt  raanta.  Tat  ataaaa  ar  tat  Stcatraat  laau  ru  a  met  rat 
atataariariaa  aaa  a  tiac  raa  tat  ce  aatact  at  at  tatatar  aat  ittta  taaa  oat  ttaa  arm  tat  ciaat  0 
tat  meat  ttaa  ar  tat  taacaotaactaa  aitaia  aaica  caarittiaa  oa  tiaaiaatiaa  ar  tat  caataact,  aa 
atttaaiata  at  rat  Stcattaat,  accaaa. 

(2/  _ _ am  raaaita  ta  tat  Stcattaat  taca  atattacatc  cr  actaai 

(aoacoata*ctaa) 

cectt  ar  rooaactioa  aaa  aaca  atata  naaacm  stattatatt,  at  aaca  tiatt  aaa  ia  aaca  raaa  aw  at  Till, 


(10) 
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u  ill  Iranut  mv  rttacaiM,  aat  tiu  rawi  im  iniii  am  iMNniM  w  it*  m*u 
»»  UWN  u  vm  Siamiv  m  uihit. 

(I)  in  mm  a*  m  muter  met  mu  u  a  iiimt  n  mm  iimmtiitim 
t*  nniiiiT  uciwm  nwin  nut,  u  niinn  n  rai  tmitur,- 

(a)  H  iihctu  »t  i mw  rtrniti  rraiMiM 

(CMT««CIW) 

M  to  — u  Tall  cam  ter  |  aa 

(taacamadaa) 

(•)  it  nil  n  nnrni  it  vat  (wnann, 

(MMMTO*CT«) 

iv  nii  to  *i*|  aa 

(C)  N  uiaiama  taaaaaa  *tt*cvi*M  la  vai  aaanaev  aaic*  aa  ttatMiM. 


(«) 

•  man  va 


TKacMtaletaJT 

(laacaariidaaj 


■ia  vaav 


(caaiaicraa} 


jroau  aav  at 
aata  to  vat 


i 


(avtaaroaT  tv  aa  acavctta  av  ra** 

(•■•carTiidaaj  .  (caaTaicraa} 

aamtava  araiaaiai  aal  aaata  taia  caaraacT,  aaaaaaav  va  aiaimaaa  tan  toi  Siaarraav 
ia  accaMaact  mta  m  ***»iaj***  aa  vau  inicu.  uaaaa  iva  cam  act  viva  vat  (man 
■tar.  •  it  aanaavta  to  aav  aa  cataiv  to  to*  faitaaatat 

(cornier**) 

an  aaaaava  vitomi*  av  n  aaro  acaiaaata. 


(aatcaavaacroa) 


(•)  aroua  (a)  ma  aiaiavMa  aa  vat  Icaatvaav,  to 

lia*c*mid*a) 

iiciaat  ia  aav  aatcaavaaev  atataaata  atcvwaa  (l)  tat  (•)  laataaivt  aa  TOia  A*ticu, 
i  aaa  (t)  to  Mat  aa  avaaiviaiaaa  aa  aav  aaawtav  aa  aaaaaawaai  aaa  to*  aaaaMt  aa 
i  tvaaiaa  vat  aaaviaiaaa  aa  van  iter  tea,  aaa  (c)  to  ataav  to  toi  tninam  vat  amaat 
aa  aav  ataaaviM  ia  toi  eaavaaev  aaiat  aa  aav  aaM  taataattaat  *4i*a  ataatva  a  aaa  at* 
i  aiMriaviM  TOtataa  tv  vat  Itcanaav.  aaa  aaiaa  vat  Satatvaav  atateva 

'  (aaaaaaviaWSr" 

to  vivaaata  aata  aavatava  anaaiat  mi  aaata  aaM  taaaaavaatv  aaa  aavaau*  aaaaia  av  vat 
vita  atctivta  aata  aiattviM. 

(MiatavaatTM) 


(•)  Aa  aata  w  vaia  aavicu,— 

(a)  Tat  Vita  "Sttanaav*  ataai  vat  Staanaav  aa  tea  aa  aav  aatv  aaiaaaitta 
ataatauvativt  aa  nt  Stcatvaav  lacuaiM  m  eaavtacnM  aaaicta* 


(•)  Tm  vim  "aaaeMvaaev*  ium  aav  aaa  cat  at  man  av  amtaiv  va  aaaaaaa 
ali  m  aav  aaav  aa  toi  •*•«,  m  to  nii  aa  **mim  aav  mvtaiti,  aatv,  caauaiv, 
MMiatav,  tMiaatav  aa  arata  ataaaaai  ataatavv,  at  at  Mia  aaa  vtt  ftaaaaaaact  aa 
tv  i  a  cmtoicv,  tairta  citam  tan  aa  titamt  aaataaat  to  It  tv  to*  401  (i)  aa  vat 
Sun  SaaauMavai  laviaaai  itrtaat  AaaaaaaiavNa  act  aa  IM  aa  aataaca  av  MatMa 
Ml  aa  vat  Rtvtavt  Aav  aa  |M« 

(C)  Tat  Ttaa*  *autaaviavc"  am  "autMTiavita*  m*(  To*  aaa*  ataaiaa  aa  va 
victim  401(a)  aa  vat  Inn  SamiMavat  Hat icaai  Uataat  aaaaaaa utw*  Aav,  IM, 
aa  aataaca* 


(I)  Tm  vcm  *ton  caatvacr*  mam  ton  aaaroaev  aa  aMirica  aaa*  vim  va  two** 

(t)  (i)  Tat  tcanacna  aaatta  vc  mu  a*  aaMiviawaa  aa  aav  eaavaaev  aa  *********** 
aaa  vat  aaaattt  aa  tvaaiaa  vat  aamiaiaaa  aa  ton  Aavicu. 

(0)  la  aav  atataavittica  atrocta  vat  laaacvaav  am  aav  aaaaaataaavaa  aaaaaaav  to  to* 
i  aaroiawM  itMiata  av  mcvim  (a)  aaa  aaa  acaatra  ia  *  atucuaa  aa  rat  ********  aaiaa  aa 
TOC  MMMTOACV,  TOI  I  Ml*  Ml  at  MAU  MVAIC  **M  aavMait  VTOMVtt*  *****  TOC  IMTOHW, 

:  aa  to*  camacroa  aaiu  *****  to  vm  (mmmt,  a*  to*  laaaavMV  aav  awaaV,  to*  mm 
l  a*  a*M  ataacviM  aaiaa  vtc  Itutratv  atateva  va*  taaraacroa  to  totomm  aaa*  *ava*av* 
i  iroiMTOt  au  to  toi  MacMraacTO*  *****  toi  aaaaaawacv  aaa  imuv  aaaaia  av  va*  vm 
va*  aaaroacvM  aaaaivca  aaaa  twiariaa* 
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(»)  M  M(l  I*  Till  Aa>ltlt— 

(1)  tm  rm  *jicnTrtr*  mm  tu  siattuv  ar  Um  m  in  nit  iiwniw 
■iNiiimtni  M  tit  Sicaitut,  iocimii*  tm  MtiKTM  wikn. 

(2)  Tit  TIM  *HKMmier*  mm  ut  mnim  niu  m  miiimit  w  IBMN  Mi 
M  UT  HIT  If  m  MMf  N  Tt  Ml  M  tNIIM  HI  MfUlM#  tut,  IMIWIT,  WIIHI. 
count  it  n  nu  riiHMi  inmiit,  hnmu  in  m  ipninih  ar  nn  mnmTi 
MUM  MINT  MP  M  fltorTII  INNMT  1*  StCTM*  403(0  *4  *M  tim  NWIIMIW 
utmiii  Ctrtatt  iminuiiN  Act  or  |M  u  mmu  rr  Scctim  Ml  w  tm  ttrtiM 
act  ar  IM. 

(3)  Tat  tci*  "tea tact utc*  mo  "atataariaTiaa*  mm  tm  mm  muim  m  n  mctmc 
4C3(«)  ar  tm  Si  it  ■  StmuMim  laueaxi  (mini  Annnutin  Act,  IM,  a*  imm  ca. 

(4)  Tat  tni  *Taia  caaTtacr”  mmi  nu  catrraicr  aa  aaamta  raaa  tnm  tc  Tim. 

ARTICLE  aa.  Jati-rfiscnaiaatioN.—  (*)  Tit  caoraacrw,  m  innmn  tm  mmb 
ataautia  at  rata  caartacr,  aaau  aar  tucaiaiaart  taaiaar  mt  aaamta  acaaaM  aa  cam,  mu, 
cataa  aa  aanaaai  anna. 

(a)  Tm  caaraacrca  aaaita  raar  rat  aaaaitica  aa  raaaacara  (a)  aaaat  aiu  aua  at  laamta 
ta  au  ar  its  taacairaacra.  faa  tm  rvraat  aa  rail  aar  me,  a  taaaaaraaCT  ia  aerwea  aa  m 
caa rater  tartata  care  ar  tm  caaraacrca  *ir*  tar  natriaaai,  reatataaa ia,  ilcauarnc,  aNNUlM, 
tar  art,  aa  rtaar,  t*  arm  aaantat  tartaraiM  aa  araca  uaat  ibtitt,  aw  a  art  ci  tic  am  aa  TM 
tan  to  m  rtarwMt  ia  caoatcr  tea  atra  rat  aarruta  m  atattcia  re  M  taaaiCMt  aaaca  raia  aa*> 
ratetj  roar  iota,  acMtta,  raar  a  aaaraacr  aw  tm  tawiMiM  w  aiawaw  aa  caawatiai  micua 
w  a m  aartaiai  aaau  aar  at  cawiatata  aa  a  aaaca ariacr. 

ARTICLE  26.  Motica  to  tkt  Govern* at  a/  labor  Dxafmtaa.-  -  WtMTM 
aa  acroac  aa  aartattai  lata*  aitaart  ia  icutim  aa  TMtartM  to  nut  th  timit  ataaaauaaw 
ar  rata  caoraacr,  rat  caaratcrta  im  imaiarur  am  aouct  matar  to  rat  coaraactiw  aancta. 
Sac*  aar  act  aaau  i  act  cat  au  a  tier  aar  lanaaariw  oira  ■  titter  ra  aaca  iiirort. 

AWIOI  w,  Ac/tMitiONf.  —  (a)  Tat  rcaa  *Staarraar  aa  CM"  aa  aaca  eweto  «u 
lactaM  tm  tun  Stcatraar  or  waa,  aat  tm  tcw  "mi  a  totnaaroMista  atra  tat  it  amt*  aaau  Maa 
aar  raaaaa  w  aaaaa  aorowitca  ar  tm  Sccanaar  ar  Cat  to  acr  tw  bin  a  rota  taw  Tat  caoraaCTiM 

aar  tew* 


(a)  (mat  aw  rat  WMiaaa  aiwiao  aa  raia  oaataaci,  tm  tsem  M  an  twice  araru  bbmm, 
tm  twn  "oaantacTtM  art i eta"  aa  aaca  mmu  aau  laciaat  aia  awt  aaaaiam  aaoaaaaw  w  aw 
aalawitw  atratataraT lot. 

ARTICLE  20.  iUtratiait.  —  TM  tauwtM  caaww  aaw  aaM  ia  raia  aiMU  aaaaai 
n  aw  a  mm  a  at  tm  aaaua  aaamt 

uliaiT^  tta  10  %>tr*  4*1«^a  «1* 

W  1UU*  far  tka  mimT  Curaaf,*  Alia  AalcMU  Uai'S'L'iarii'vi 

Ct^mCar  tUrpt  cedi  UfaUctoO  luwf  a  ‘ 


(*) 
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OlNrCTIOkS  F<*  f»  Eft  RATIOS  Of  CONTRACT 


I.  This  utu  M  tin  r«  ni»>  'oiut  coatrxct  roa  tx  coutti;niM  oa  iiphi  op  muc  niiitNi 
••  »*■•»*»  »»T  *T«  ■«(  *ru  WT  It  II  roifltB  (MITIlll. 

?.  r»*»t  iwu  at  iniitiM  not  mi  at  mom  a  cootnct  iwk,  ticcrt  ii  raotiato  roa  ia  tatai  aiatc* 
naas,  mi  tictrt  *a  iifNiim  tv  w  tiMctoa  or  Piocnatvtat.  win  lattoiiatAt ieaa,  initiMi,  oocmoat, 
e*  otm  utiiitim  mi  rtauiTttt,  rricinc  ioutim  w  rrt  um  mu  at  tattata  ia  rat  uui  met  ioiio»- 
iat  rat  mticii  istmta  "aiti*at ie*t"  tiroot  ihiiMi  Tait  abticii  it  aoT  ic  at  ceaaraata  aa  atataai  airm* 
ir>  to  actirti  root  rat  traaeaaa  loan,  tunic*  oa  Tat  afacnmtt  acuta  a  or  crruccait  it  tot  ratcattt  atta 
•at  at  aorta  ia  toi  aanett  tatiTita  *Aitft*Tioai.B 

3.  Tat  uaaa  tract  cr  muck  I  it  lartaata  raa  tat  laatinca  or  a  nuuiai  at  tat  Mac  to  at  coat,  ta- 
Ottati  a  its  riact  or  rtaroaixact,  aa  roa  trt  taaotaaTioa  or  rartat  vaica  cootaia  tmc  atctaaaat  act*. 

«.  Ir  n  »  onset  atetitMt  to  taciaot  aa  cartcit  oa  r» tiati,  toi  I  anuria*  to  Btaatat  aaau  ao  sun 
aao  tat  roitooiaa  aatiui  at  aatat 

**NTIC IE--—,  limn.— Til  cootaacToa  trail  aota  aaa  tan  rat  leuBaatat,  ni  arrictat,  aetata. 
***u»ft,  *aa  lartotiis,  RMiitaa  raoa  iiaaintt  or  aat  aataat  aa  aiaa,  itcigaiaa  caatt  aao  tx- 
rtattt,  raa  aa  oa  acconat  or  aat  rattatta  oa  aaratlatto  irubuoi,  caucit,  m  amiaact  aaaaractaato 
oa  aaia  ii  tat  rtaioaaaact  or  tail  cottuct,  laciocnt  tatia  aat  tt  tat  CattaaMat.* 

aatat  aat  rattat  ea  rattata  aat  to  at  ttctrtta  raoa  tat  artaatioa  or  tait  MUCK, taCa  tactrtioaa  out  at 
trcu’irtitt  ititii,  tt  atrtatact  to  tat  rattat  aaaata,  aatt  or  itaat  aao  aaat  or  rettatto*  ia  a  raotiao  to  at 
aaota  tc  tat  much. 

5.  aatat  obit  oat  ratatat  it  coattvrittia,  area  coarutioa  or  tat  caatt  act,  au  tactrt  raaaeaaro  (a)  v 
aaticit  It,  Vatatata  tc  Coatnoti",  aatt  at  ataicata  oat. 


i.  ir  arrtotai  or  tat  coaiaact  it  aioaina  atroat  it  aaau  otcooc  uaano,  tat  rouooiao  aaticit  aaat  aa 
aoatai 

•AI»T1ClC___-  Arraam.— Toil  coataact  aaau  at  tauter  to  tat  aantca  arraotai  or _ 

1  _ aaa  aaau  a  or  at  aitaiao  atm  to  arraotta.*  ” 

Coataact*  tauter  to  arraotai  mi  act  tatia  aatit  arraotta  at  tat  aataoaitt  attioaattt  to  arraett  rata, 
aaa  tat  tootractca'a  cort  out  aot  at  ttutiata,  aoa  aat  mtaiaauca  aaat.  aatii  aaca  arraotai.  All  caaaota 
aac  atitt icat  aatt  aatt  atta  aaat  atroat  tat  coataact  It  roaoraaii  roa  arraotai. 

7.  Toe  aaaoia  or  utcatta  coritt  aao  or  ctatinca  coma,  ataiaaatica  or  oiaaaoaiM  orncia,  atatfMat 
or  arraoraittieo,  aaooat  or  aoaa,  ataiaaatica  or  react  or  iiarictioo,  at  am  aa  atria  aamaiataatitt  attaiu. 
aaau  ac  aa  aittctia  at  tot  tiraatacat  to  mica  tat  coataact  rtataiaa. 

J.  Au  mat  traces  aatt  ac  nuia  ia  oa  aaita  oat.  Tat  coatract  aaat  at  tatta,  aao  tat  aoaa  aaat  at* 
tat  oam  aa  a  aaa  loot  at  aatt. 

U  Aa  or ricta  or  a  coaroaatioa,  a  mho  or  a  raatataaoir,  oa  aa  aatat  aioaiaa  roa  tat  raitcirai,  aaau 
rtact  ait  tMaataat  aao  titu  artta  tat  aoao  *Bt*  aaaia  trt  aaat  or  trt  raiacirai.  A  coataact  tatcotto  at  aa 
attooatt  aa  acm  ao  otaur  or  tat  ctotaactea  aaau  it  accooraaiio  at  too  aotrtaticatco  corita  or  no  roots  or 
attooact,  oa  otata  trie  tact  or  aio  aatoaaitt  to  act  oa  otaair  or  tat  cootaactoa. 

10.  Ir  tat  coBTtactoa  it  a  coaroaatioa,  oat  or  tot  ciatincatta  rouooiao  tat  iiaaataatt  or  tat  raatito 
soot  at  tatcotto.  ir  tat  coataact  it  tiaata  at  tat  ticattaat  or  tot  coaroaatioa,  tata  tat  riaat  ctatincatt 
oast  at  tucatco  at  oooc  otata  orncta  or  tat  coaroaatioa  aaata  tat  cooroaatt  ocai,  oa  tot  ttcooo  ctotincan 
cttcatio  at  tat  cootaactiao  orncta.  la  irta  or  titata  or  tat  roataoita  ctatincatto  tatai  oi  tt  attacato 
to  tat  coataact  coritt  or  to  ooco  or  toe  ties  aoa  or  tat  coaroaatioa  at  oiu  taoo  tat  trnciai  ooataetta  aao 
aataoaitt  or  toe  orncta  aaaiao,  aatt  ctatirito  tt  tat  ticattaat  oa  a  an  mat  ticattaat,  aaota  tat  cooroaatt 
teat,  to  tc  toot  corns. 


11.  Toe  rati  aaat  aoa  toouttt  aaoattt  or  tat  cootaactoa  mat  tt  i  actant,  a  to  tat  coataact  siesta  am 
aio  at  oat  tMaataat.  Ttrtaoitc  to  mat  aaat  aaota  ait  titaataact  to  coataact  aaa  toot. 

12.  Tot  coataact iao  arncu  soot  ntt  it  tat  cmtioa  or  tat  act  aataoamts  tat  contact  as  laticatto  at 
toe  tattoo  to  tat  riaot  rase  or  tat  coataact. 


13. 

14. 


Toe  latitat  mo,  tio,  Acccrraact,  aao  laotaocnoao  to  liootat  tat  on  to  at  locsaroottct  is  toe 
Ttt  srtciri  cat  toss  tooott  uciaot  a  rataoaara  ttatiaa  trt  aaa  an  or  utoicetta  oaottts  taat  aiu 


hum  IX  •  BOOST  or  IIOOIIATIO  oaoatia  TBAt  SIU  M 
roM  tt  tat  cootaactoa  res  taca  cattaoaa  oat  or  ociat,  as  iMicatcs  is  aaticu  I  or  tat  csstoact.  Ir  utsf 
onto  oaaattt  ait  on  to  at  ataettto  a  raa  act  to  taat  trrtct  aatt  tt  i  at  cat  it  it  tat  ortcinc—“— 


IS.  Asontsau  coataact  root  it  toot  aaa  i  atta  act  icat,  otcaco  atccttaat  roa  tat  raiticataa  aaat,  an  io- 
aossMttn  art*  rat  ttaaoaao  raa  at  aoa  loasittao  ostttioas  or  rauct,  act  tt  lacaaraaatto  is  tat  trtcmcc- 
ttaas  oa  otata  accanaatiao  rartat. 


CM) 
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CHIEF  OF  ENGINEERS 

TUB. 

UTITSD  STATES  OIGIIEER  OFFICE 

XA2A  2kc:::ecr 
Clip  tcCOT,  .TLSC0N8IS 


MI1A  (0M»  M0*7)  -c 

Ik 


BEST  COPY  AVAILABLE 
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▼•*7  truly  y»ur«. 
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1222 

CHIEF  OF  ENGINEERS 
WAR  DEPARTMENT 
United  States  Engineer  Office 
Area  Engineer 
Camp  McCoy,  Wisconsin 

File:  ENG.  161  (Camp  McCoy)  November  11,  1942. 

EGJ/ch 

Change  Order  1. 

CONTRACT  NO.  W-1088-eng-1542 
DECREASE 

Ring  Construction  Corporation, 

1645  Hennepin  Ave., 

Minneapolis,  Minnesota. 

Gentlemen: 

Reference  is  made  to  Article  3  of  your  Contract  No.  W-1088-eng-1542, 
dated  October  3,  1942,  for  the  Construction  and  Completion  of  Womens' 
Army  Auxiliary  Corps  Buildings  at  Camp  McCoy,  Wisconsin. 

It  has  been  determined  that  in  view  of  revision  in  building  require¬ 
ments,  it  is  necessary  and  in  the  best  interest  of  the  United  States  to 
modify  said  contract  in  certain  particulars,  as  follows: 

DECREASE: 

Allowance  for  reduction  of  chimney  heights  for  WBKS-A 

and  RSAQ-A  buildings _ _  $  100.00 

Material  furnished  from  the  Area  Engineer  Warehouse _  9,123.48 


DECREASE  .  $9,223.48 

INCREASE: 

Changing  locations  from  Block  9  to  Block  21 .  $2,013.30 

Increase  the  size  of  chimney  footings . .  363.00 


2,376.30 


NET  DECREASE  . .  $6,847.18 

It  is  understood  and  agreed  that  on  account  of  the  foregoing  modifica¬ 
tion  of  said  contract,  additional  time  will  not  be  allowed. 

It  is  further  understood  and  agreed  that  all  other  terms  and  condi¬ 
tions  of  said  contract  shall  be  and  remain  the  same. 

In  your  request  for  payment,  notation  should  be  made  thereon  of  the 
date  and  amount  of  this  Change  Order. 

Therefore,  if  the  foregoing  modification  of  said  contract  is  satisfac¬ 
tory,  please  note  your  acceptance  thereof  in  the  space  provided  below. 

Very  truly  yours, 

FRED  L.  STARBUCK, 

FRED  L.  STARBUCK, 

Major,  Corps  of  Engineers, 

Area  Engineer. 

Credit  Procurement  Authority 
ENG  32105  P  221  10  A  0905-23 
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RING  CONSTRUCTION  CORPORATION 


GENERAL  CONTRACTORS 
COPY 


November  28,  1942 

War  Department 
U.  S.  Engineer  Office 
Area  Engineer 
Camp  McCoy,  Wisconsin 


Gentlemen: 


Re:  Contract  W-1088 
ENG-1542 


We  hereby  propose  to  offer  you  a  credit  of  $100.00  for  reducing  the 
chimneys  for  the  WBKE-A  and  RSAQ-A  buildings  5'-0"  in  height. 

Very  truly  yours, 

RING  CONSTRUCTION  CORPORATION 

A.  L  WIIK 
A.  I.  WIIK 


AIW  :vs 


Oeto.  or  26,  1 942 


Kir  bepartaent 
C.  s.  U»«fcneor  om« 
Atm  toglaoo r 
C»ap  HsC<qr,  Wisconsin 


OBtlMi  Contimot  »-10C8-£:3-l542 

1*1  Revised  Proposal  31 

Xa  to  ply  to  your  lotto  r  of  Ovt.  14,  1942  requesting  we 
submit  a  proposal  cowrit-  tho  additional  labor  & 
aa  to  rial  in  Block  ;*9,  and  '‘21  on  buildings  >2164,  2165, 
2166,  2167,  dus  to  tho  loo  at  loos  of  thooo  buildings  boinr 
changed  on  Got*  14,  1242, 


Vs  aro  tabulating  herewith  ©vr  proposal  o error l.ir  tho 
additional  oosts  Involved  on  thoso  two  altos  in  tho  amount 
of  |2013 *30.  Vo  request  an  oxto.  sloc  of  11  dot's  to  our 
contrast  tbs. 


Costs  for  Block  9 
Clearing  A  OruETTTujr 
Kaclo  serin.-,  layouts,  Batter  b<  s 
foe tlnr  excavation  10  yds  6  2.70 

iSaulljyj  Equip  l-  '4a t,  to  now  site 
Job  Overhead  from  Oet.  3  to  Oct*  1- 

Costs  for  Block  j,21 
Addition  Clearin'  £  Grubbing 
Knr*,  Layouts,  Batter  bds* 
foot  in.-  Excavation  314  ou*  yds  2*70 
Footl&n  Concrete  17  eu,  yds  26*00 

Pier  Conorsts  2 $  *  "  26*00 

Isafesr  800  bd.  ft.  45*00 


3  50.00 
50.00 
27.00 
50.00 
300.00 

TT77S5 


100.00 
50*00 
347.80 
437.50 
65,00 
SC.  00 

lZScZS 


3w«ry 

BlookTT'  471 ,00 
Black  ;*21  1536.30 

TTOflTO 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 
COPY 

October  22,  1942 

War  Department 
U.  S.  Engineer  Office 
Area  Engineer 
Camp  McCoy,  Wisconsin 

Contract  W-1088-eng-1542 

Gentlemen: 

With  reference  to  the  lumber  which  we  are  purchasing  from  you.  We 
hereby  agree  to  pay  you  at  the  following  unit  price: 

All  dimension  lumber — $45.00  per  M 

All  boards,  sheeting,  and  flooring — $39.00  per  M 

Yours  very  truly, 

RING  CONSTRUCTION  CORPORATION 

A.  I.  WIIK 
A.  I.  WIIK 

AIW-VS 
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RING  CONSTRUCTION  CORPORATION 

GENERAL  CONTRACTORS 

COPY 


Oototor  SO.  19U 


••  8.  u«r  Of.  i«* 

M»;.  IliHaat* 


(mUmi  eootroot  K-10S8-BI0-15U 

r^poMl  #3* 

Vs  kmc/  propsss  V  isrMM  tfco  ilt«  of  th*  *hlan«7  f«V 
1«C*  Ar  3  IBM  la  8*1*  wt  to  out  P'6*  thlok  oad  tbs 
UU4  to  8'J*“  out  to  out  s«5*  thiok.  for  tho  aw  of  $)6}^0 
so  tutulotstf  tolowi 


Osooroto  Izointtoe 


814c* 

ruu 

-TX  7*» 

4«i* 

lll(. 

*145 

5*4  * 

• 

IU(. 

tltf 

Uo6  • 

iult 

• 

Ili|. 

8248 

43-;. 

1.8  * 
153"  y*o 

1M  fla  Cosoroto  V  S3  *00  IJtt.JO 
15  jm  taooootlou  *  t*70  IMP 

W*® 

Tours  try  truly* 

me  cossnoenoM  oo  iron*  not 


1.  I.  Dll 


min 
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1228  Filed  Jul.  19, 1946 

THE  TAX  COURT  OF  THE  UNITED  STATES 
Ring  Construction  Corporation, 
a  Maryland  Corporation, 

Petitioner, 

v. 

Henry  L.  Stimson,  Secretary  of  War  of  the  United  States, 
and  Robert  P.  Patterson,  Under  Secretary  of  War 
of  the  United  States, 

Respondents. 

Docket  No.  12R 


STIPULATION 

IT  IS  HEREBY  STIPULATED  by  and  between  the  par¬ 
ties  hereto  through  their  respective  attorneys  of  record  that 
hereto  attached,  marked  Exhibit  “A”,  is  a  statement  pre¬ 
pared  by  respondents,  which  shall  be  considered  as  evi¬ 
dence  in  the  case. 

It  is  further  stipulated,  in  amplification  of  said  Exhibit, 
that 

(a)  The  phrase  “Prior  to  July-1941,,  appearing  twice 
in  the  first  column  of  said  Exhibit,  means  “the  pe¬ 
riod  from  January  1,  1941  to  June  30,  1941,  inclu¬ 
sive.” 

(b)  The  reason  the  respondents  did  not  furnish  any 
data  in  said  Exhibit  beyond  December  10th,  1941,  is 
that  such  data  has  never  been  compiled  for  the 
period  after  December  10th,  1941. 

Dated:  July  16, 1946. 


1229 

JOSIAH  E.  BRILL 
JOSIAH  E.  BRILL 
500  Builders  Exchange 
Minneapolis,  Minnesota 
Counsel  for  Petitioner 
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BRILL,  MASLON,  GROSS- 
MAN  &  BRILL, 

500  Builders  Exchange 
Minneapolis,  Minnesota 
Of  Counsel  for  Petitioner . 
ROBERT  H.  WINN, 
ROBERT  H.  WINN, 
Department  of  Justice, 
Washington,  D.  C. 

Counsel  for  Respondents 
The  f  oregoing  stipulation  is  hereby  approved. 


Judge 

United  States  Tax  Court 
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1231  IN  THE  UNITED  STATES  COURT  OF 
APPEALS  FOR  THE  DISTRICT 
OF  COLUMBIA 

RING  CONSTRUCTION  CORPORATION,  Petitioner, 

vs. 

SECRETARY  OF  WAR  OF  THE  UNITED  STATES, 

Respondent. 


Filed  May  18, 1948 

TAX  COURT  OF  THE  UNITED  STATES 
DOCKET  NO.  12-R 

i  Petition  for  Review 

I 

The  petitioner,  Ring  Construction  Corporation,  is  a  cor¬ 
poration  organized  and  existing  under  the  laws  of  the 
State  of  Maryland,  with  its  principal  office  and  place  of 
business  at  Minneapolis,  Minnesota.  The  respondent  is  the 
Secretary  of  War  of  the  United  States,  and/or  an  official 
of  the  Department  of  the  Army  of  the  United  States  who 
by  operation  of  law  succeeded  to  the  official  duties  of  the 
Secretary  of  War  within  the  meaning  of  Section  403  of 
the  Sixth  Supplemental  National  Defense  Appropriation 
Act  of  1942,  as  amended  by  Section  701  (b)  of  the  Revenue 
Act  of  1943. 


1232  n 

That  on  or  about  March  26, 1942  the  petitioner  was 
awarded  a  contract  by  the  War  Department  of  the  United 
States  for  the  construction  of  a  part  of  Camp  McCoy,  at 
Sparta,  Wisconsin.  The  contract  awarded  to  petitioner  is 
identified  as  No.  W-1088-eng-1638  and  was  let  to  petitioner 
under  competitive  bidding  for  the  work  to  be  done  in  the 
amount  of  $6,650,280 — petitioner  being  the  lowest  and  best 
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bidder  for  the  work  to  be  done  and  performed  tinder  the 
terms,  specifications  and  provisions  of  the  contract.  The 
contract  was  signed  by  petitioner  and  for  the  respondent 
on  said  date  of  March  26,  1942  and  has  been  fully  per¬ 
formed  by  the  parties  thereto.  The  price  specified  in  the 
contract  to  be  paid  petitioner  has  been  paid  in  full;  and 
the  contract  contained  no  provisions  protecting  petitioner 
against  loss  from  unforeseen  circumstances  or  an  im¬ 
provident  bid  as  to  the  maximum  cost  at  which  the  work 
provided  for  could  be  done. 


in 

That  on  or  about  October  3, 1942  petitioner  and  the  War 
Department  of  the  United  States  entered  into  another 
contract,  known  as  W-1088-eng-1542  for  the  construction 
of  additional  buildings  at  Camp  McCoy  (designated  WAC 
Barracks)  for  which  bids  were  made  prior  to  the  award 
of  the  contract,  of  which  bids  petitioner  was  the  lowest 
and  best  bidder.  The  price  for  which  the  second  contract 
was  let  to  petitioner  was  the  amount  of  $78,300. 

1233  IV 

With  respect  to  each  of  the  aforesaid  contracts 
there  was  “extra  work”  required  of  petitioner  by  the  con¬ 
tract  officer  of  the  War  Department  so  that  when  the  work 
was  completed  under  each  contract  the  price  paid  petitioner 
'  for  the  work  done  under  contract  No.  W-1088-eng-1638  was 
$6,838,412.21  and  for  the  work  done  under  contract  No. 
W-1088-eng-1542  was  $80,576.30.  The  work  provided  for 
under  contracts  was  completed  within  the  time  required 
therein. 


V. 

The  respondent  has  undertaken  to  make  a  new  and  uni¬ 
lateral  determination  of  the  amount  that  petitioner  should 
i  have  bid  for  the  work  to  be  done  under  the  aforesaid  con¬ 
tracts  ;  and  purports  to  make  a  determination  that  the  bids 
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submitted  by  petitioner  for  said  contracts  should  be  arbi¬ 
trarily  reduced  by  the  aggregate  amount  of  $1,405,000.  The 
theory  of  the  respondent  is  that  the  Sixth  Supplemental 
National  Defense  Appropriation  Act  of  1942  as  amended 
by  Section  701  (b)  of  the  Revenue  Act  of  1943  authorizes 
the  aggregate  amount  of  the  lowest  and  best  bids  of  peti¬ 
tioner  to  do  the  work  provided  in  the  contracts  aforesaid 
to  be  adjusted  so  as  to  limit  the  profits  realized  by  peti¬ 
tioner  to  be  an  amount  not  greater  than  $554,315.99.  Peti¬ 
tioner  protested  the  right  of  respondent  to  make  any 
change  in  the  competitive  bids  for  said  work  after 
1234  the  work  provided  for  in  said  contracts  had  been 
completed.  No  change  in  the  amount  of  the  bids 
under  said  contracts  was  intimated  or  attempted  by  re¬ 
spondent  prior  to  the  completion  of  the  work  to  be  done. 

VI 

On  or  about  the  20th  day  of  December,  1943,  the  re¬ 
spondent  made  a  determination  within  the  meaning  of 
Section  403  (e)  (2)  of  the  Sixth  Supplemental  National  De¬ 
fense  Appropriation  Act  of  1942,  as  amended  by  Section 
i  701  (b)  of  the  Revenue  Act  of  1943  that  the  amount  paid 
petitioner  under  said  contracts  was  excessive  to  the  extent 
of  $1,405,000,  and  demanded  a  refund  of  said  amount  of 
$1,405,000  paid  to  and  earned  by  petitioner  under  said 
contracts.  The  amounts  paid  petitioner  under  said  con¬ 
tracts  were  received  by  it  under  a  valid  claim  of  right 
thereto ;  and  when  received  by  petitioner  constituted  prop¬ 
erty  within  the  meaning  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States. 

vn 

Petitioner  was  aggrieved  by  the  demand  made  upon  it 
by  respondent  and  in  order  to  protect  its  legal  rights  in 
the  premises,  preserve  its  constitutional  rights  to  prop¬ 
erty,  and  have  the  integrity  of  said  contracts  upheld  with 
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respect  to  the  profits  earned  thereunder,  petitioner  took  an 
appeal  from  the  determination  of  respondent  to  The  Tax 
Court  of  the  United  States  as  provided  by  Section 

1235  403  (e)(1)  and  (2)  of  the  Sixth  Supplemental  Na¬ 
tional  Defense  Appropriation  Act  of  1942,  as 

amended  by  Section  701  (b)  of  the  Bevenue  Act  of  1943. 

VHI 

The  Tax  Court  of  the  United  States  took  jurisdiction  of 
the  proceeding  initiated  before  it  by  petitioner;  set  the 
proceeding  for  hearing  upon  the  pleadings  and  evidence 
introduced  by  the  parties;  made  findings  of  fact;  promul¬ 
gated  an  opinion ;  and  on  March  23, 1948  entered  an  order 
upholding  the  demand  of  respondent  in  the  amount  of 
$1,249,929.94.  The  decision  and  order  of  March  23,  1948 
was  later  corrected  in  a  minor  detail  by  an  order  entered 
April  6, 1948. 

IX 

The  Tax  Court  of  the  United  States  is  given  plenary 
jurisdiction  over  cases  or  controversies  of  the  nature  in¬ 
volved  herein  by  Section  403  (e)(1)  and  (2)  of  the  Sixth 
Supplemental  National  Defense  Appropriation  Act  of  1942, 
as  amended  by  Section  701  (b)  of  the  Bevenue  Act  of  1943; 
and  in  the  exercise  of  such  jursidiction  The  Tax  Court  of 
the  United  States  has  entertained  and  decided  legal,  as 
well  as  constitutional,  questions  with  respect  to  petition¬ 
er’s  alleged  liability  under  the  demand  made  upon  it  by 
the  respondent. 

X 

Petitioner  is  aggrieved  by  the  decision  of  The  Tax 

1236  Court  of  the  United  States  entered  as  aforesaid  on 
March  23, 1948,  and  within  the  meaning  of  Sections 

.  1141  and  1142,  Title  26  USCA  (Sections  1141  and  1142  In- 
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temal  Revenue  Code)  the  decision  of  The  Tax  Court  of 
the  United  States  entered  herein  on  March  23,  1948  is  re- 
viewable  by  this  Honorable  Court 

XI 

The  Tax  Court  of  the  United  States  exercises  judicial 
'  functions  as  an  independent  agency  of  the  Executive  De¬ 
partment  of  the  United  States;  has  its  situs  in  the  Dis¬ 
trict  of  Columbia;  and  under  the  provisions  of  Title  26, 

1  Sections  1141  and  1142  USCA  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  has  jurisdiction  to 
review,  reverse  and/or  affirm  final  orders  and  decisions  of 
The  Tax  Court  of  the  United  States  rendered  in  cases  or 
controversies  of  the  nature  involved  in  this  proceeding. 

xn 

In  making  its  decision  the  Court  below  committed  errors 
in  the  following  respects : 

(a)  In  holding  that  property  of  petitioner  may  be  sum¬ 
marily  seized  and/or  appropriated  for  a  public  use,  as 

proposed  by  respondent,  without  violating  the  rights, 

1  1237  privileges  and  immunities  of  petitioner  as  guaran¬ 
teed  to  it  by  the  Fifth  Amendment  of  the  Constitu¬ 
tion  of  the  United  States. 

(b)  In  holding  that  the  Renegotiation  Act  applied  to 
contract  No.  W-1088-eng-1638. 

(c)  In  holding  that  the  petitioner  received  excessive 
profits. 

(d)  In  requiring  the  petitioner  to  carry  the  burden  of 
proof  on  the  issue  of  whether  or  not  it  received  excessive 
profits. 

(e)  In  holding  that  the  Renegotiation  Act  does  not 
violate  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  in  its  application  to  the  particular  building 
construction  contract  described  as  contract  No.  W-1088- 
eng-1638. 
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(f)  In  failing  to  correctly  apply  the  Renegotiation  Act 
with  respect  to  the  proper  allowance  for  the  matter  of 
risk  involved  on  the  part  of  the  petitioner  in  entering 
into  said  contract  No.  W-1088-eng-1638,  and  contract  No. 
W  -1088-eng-1542. 

(g)  In  failing  to  give  validity  to  and  apply  the  con¬ 
tract  between  the  petitioner  and  M.  A.  Floyd  in 

1238  which  the  petitioner  was  obligated  to  pay  the  said 
Floyd  $110,275.32  for  his  share  of  the  profits  in  the 

performance  of  the  work  at  Camp  McCoy  in  calculating  the 
cost  to  the  petitioner  of  the  performance  of  its  contracts 
at  Camp  McCoy. 

(h)  In  failing  to  give  validity  to  and  apply  the  contract 
between  the  petitioner  and  A.  I.  Wiik  in  which  the  peti¬ 
tioner  was  obligated  to  pay  the  said  Wiik  $102,388.91  for 
his  share  of  the  profits  in  the  performance  of  the  work  at 
Camp  McCoy  in  calculating  the  cost  to  the  petitioner  of 
the  performance  of  its  contracts  at  Camp  McCoy. 

(i)  In  failing  to  allow  as  a  proper  element  of  cost  to 
the  petitioner  the  amount  of  income  taxes  paid  by  the  peti¬ 
tioner  to  the  State  of  Wisconsin. 

XIH 

WHEREFORE,  petitioner  prays : 

(1)  That  this  Honorable  Court  review  the  decision  and 
order  of  The  Tax  Court  of  the  United  States  entered  herein 
on  March  26,  1948,  to  the  end  that  the  legal  and  constitu¬ 
tional  rights,  privileges  and  immunities  of  petitioner 

as  decided  by  The  Tax  Court  of  the  United 

1239  States  be  authoritatively  adjudicated,  decided  and 
settled. 

(2)  That  the  decision  and  order  of  The  Tax  Court  be 
reversed,  and  the  demand  of  respondent  be  held  null  and 
void. 
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(3)  That  petitioner  be  granted  such  other  and  further 
relief  in  the  premises  as  the  nature  of  the  case  may  admit 
and  to  this  Honorable  Court  may  seem  meet  and  proper. 

/s/  JOSIAH  E.  BRILL 
JOSIAH  E.  BRILL 
500  Builders  Exchange 
Building 

i  Minneapolis,  Minnesota 

/s/  ROBERT  A.  LITTLETON 
ROBERT  A.  LITTLETON 
1021  Tower  Building 
Washington,  D.  C. 

;  Attorneys  for  Petitioner. 

1240  IN  THE  UNITED  STATES  COURT  OF 
APPEALS  FOR  THE  DISTRICT  OF 
COLUMBIA 

RING  CONSTRUCTION  CORPORATION,  Petitioner, 

vs. 

SECRETARY  OF  WAR  OF  THE  UNITED  STATES, 

Respondent 


i  Filed  May  18,  1948 

TAX  COURT  OF  THE  UNITED  STATES 
DOCKET  NO.  12-R 

Petition  For  Review 

i  Notice  of  Filing 

TO  THE  HONORABLE  H.  G.  MORISON, 

ACTING  ASSISTANT  ATTORNEY  GENERAL 
ATTORNEY  FOR  RESPONDENT: 

You  will  please  take  notice  that  the  petitioner  in  the 
above  entitled  proceeding  has  filed  with  the  Clerk’s  office 
of  the  Tax  Court  of  the  United  States  a  petition  for  review 
of  the  decision  of  The  Tax  Court  entered  March  23,  1948 
on  points  designated  in  the  petition. 
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There  is  attached  to  this  notice  a  conformed  copy  of  the 
petition  filed,  and  may  I  request  that  yon  acknowledge 
service  and  receipt  of  copy  of  petition  as  indicated  below. 

Respectfully, 

/s/  ROBERT  A.  LITTLETON 
ROBERT  A.  LITTLETON 
1021  Tower  Building 
Washington,  D.  C. 

Attorney  for  Petitioner. 
Service,  together  with  receipt 
of  copy  of  petition  for  review, 
is  acknowledged  this  the  17th 
day  of  May,  1948. 

/s/  H.  G.  MORISON 
H.  G.  MORISON 
Acting  Assistant  Attorney 
General 

Attorney  for  Respondent 

1241  The  Tax  Court  of  the  United  States 

Filed  Jul.  30, 1948 

THE  TAX  COURT  OF  THE  UNITED  STATES 
RING  CONSTRUCTION  CORPORATION, 

A  Maryland  Corporation, 

Petitioner, 

vs. 

SECRETARY  OF  WAR  OF  THE  UNITED  STATES, 

Respondent 
TC  DOCKET  NO.  12-R 

Designation  for  Transcript  of  Record 

TO  THE  CLERK  OF  THE  TAX  COURT 
OF  THE  UNITED  STATES : 

You  will  please  prepare  as  a  record  for  review  in  the 
above-entitled  cause  certified  copies  of  the  following  docu¬ 
ments  and  records  of  proceeding  before  The  Tax  Court  of 
the  United  States  and  transmit  the  same  to  the  Clerk  of 


954 


the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  within  the  time  provided  for  the  settlement  and 
transmission  of  such  record  as  enlarged  by  order  or  orders 
of  The  Tax  Conrt : 

1.  Docket  entries  of  proceedings  before  The  Tax  Court. 

2.  Pleadings  before  The  Tax  Conrt,  including  exhibits 
attached  and  made  part  thereof. 

3.  Findings  of  fact,  opinion  and  decisions  of  The  Tax 
Court 

1242  4.  Stenographic  report  of  evidence  introduced 

at  the  hearing  or  hearings  before  a  division  of  The 
Tax  Court  (pages  1  to  453),  together  with  petitioner’s 
Exhibits  I,  II,  III  and  IV  identified  and  received  in  evi¬ 
dence  at  pages  32, 151  and  307  of  this  transcript. 

5.  Stenographic  report  of  evidence  presented  to  The 
Tax  Court  in  the  case  of  Stein  Brothers  Manufacturing 
Company,  7  T.  C.  863  (identified  as  part  of  the  evidence 
in  this  proceeding  as  Respondent’s  Exhibit  “A”),  together 
with  Exhibits  “Q”  through  “GG”  introduced  as  evidence 
in  the  Stein  Brothers  Manufacturing  Company  case ;  lim¬ 
ited,  however,  as  provided  by  stipulation  between  the  par¬ 
ties  at  pages  456  and  457  of  the  stenographic  report  as  evi¬ 
dence  introduced  before  The  Tax  Court  in  this  proceeding. 

6.  Stenographic  report  of  cross-examination  by  counsel 
of  petitioner  in  this  proceeding  of  witnesses  on  behalf  of 
respondent  in  the  case  of  Stein  Brothers  Manufacturing 
Company,  supra,  (being  pages  454  to  750  of  the  transcript 
of  the  testimony  in  this  proceeding),  together  with  Re¬ 
spondent’s  Exhibits  “B”  and  “C”  identified  and  received 
in  evidence  at  pages  732-3  and  734  of  this  transcript;  and 
Petitioner’s  Exhibits  V  and  VT,  identified  and  received  in 
evidence  at  pages  722  and  740  of  this  transcript. 

7.  Stipulation,  together  with  exhibits  referred  to  therein 
made  between  parties  herein  dated  July  16,  1946  and  re¬ 
ceived  in  evidence. 

8.  Petition  for  review  and  points  relied  upon. 

9.  Points  relied  upon,  as  follows: 
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(a)  In  holding  that  property  of  petitioner  may  be 
summarily  seized  and/or  appropriated  for  a  public  use, 
as  proposed  by  respondent,  without  violating  the  rights, 
privileges  and  immunities  of  petitioner  as  guaranteed  to 
it  by  the  Fifth  Amendment  of  the  Constitution  of  the 
United  States. 

(b)  In  holding  that  the  Renegotiation  Act  applied  to 
contract  No.  W-1088-eng-1638. 

(c)  In  holding  that  the  petitioner  received  excessive 
profits. 

1243  (d)  In  requiring  the  petitioner  to  cary  the  bur¬ 

den  of  proof  on  the  issue  of  whether  or  not  it  re¬ 
ceived  excessive  profits. 

(e)  In  holding  that  the  Renegotiation  Act  does  not  vio¬ 
late  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States  in  its  application  to  the  particular  building  construc¬ 
tion  contract  described  as  contract  No.  W-1088-eng-1638. 

(f)  In  failing  to  correctly  apply  the  Renegotiation  Act 
with  respect  to  the  proper  allowance  for  the  matter  of  risk 
involved  on  the  part  of  the  petitioner  in  entering  into  said 
contract  No.  W-1088-eng-1638,  and  contract  No.  W-1088- 
eng-1542. 

(g)  In  failing  to  give  validity  to  and  apply  the  contract 
between  the  petitioner  and  M.  A.  Floyd  in  which  the  peti¬ 
tioner  was  obligated  to  pay  the  said  Floyd  $110,275.32  for 
his  share  of  the  profits  in  the  performance  of  the  work 
at  Camp  McCoy  in  calculating  the  cost  to  the  petitioner  of 
the  performance  of  its  contracts  at  Camp  McCoy. 

(h)  In  failing  to  give  validity  to  and  apply  the  con¬ 
tract  between  the  petitioner  and  A.  I.  Wiik  in  which  the 
petitioner  was  obligated  to  pay  the  said  Wiik  $102,388.91 
for  his  share  of  the  profits  in  the  performance  of  the  work 
at  Camp  McCoy  in  calculating  the  cost  to  the  petitioner 
of  the  performance  of  its  contracts  at  Camp  McCoy. 

(i)  In  failing  to  allow  as  a  proper  element  of  cost  to  the 
petitioner  the  amount  of  income  taxes  paid  by  the  peti¬ 
tioner  to  the  State  of  Wisconsin. 
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1244  10.  This  designation. 

JOSIAH  E.  BRILL 
JOSIAH  E.  BRILL 
Attorney  for  Petitioner 
Service  is  hereby  acknowledged,  and 
designation  is  approved  as  being 
adequate  for  record  on  review. 

This  27th  day  of  July,  1948. 

H.  S.  Morrison,  Asst  Atty.  Gen. 

Attorney  for  Respondent 

THE  TAX  COURT  OF  THE  UNITED  STATES 

Washington 

RING  CONSTRUCTION  CORPORATION, 

A  Maryland  Corporation, 

Petitioner, 

v. 

SECRETARY  OF  WAR  OF  THE  UNITED  STATES, 

Respondent 

;  Docket  No.  12-R 

Certificate 

I,  Victor  S.  Mersch,  clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  foregoing  pages, 
1  to  1244,  inclusive,  contain  and  are  a  true  copy  of  the 
transcript  of  record,  papers,  and  proceedings  on  file  and 
of  record  in  my  office  as  called  for  by  the  Praecipe  in  the 
appeal  (or  appeals)  as  above  numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  affix 
the  seal  of  The  Tax  Court  of  the  United  States,  at  Wash¬ 
ington,  in  the  District  of  Columbia,  this  4th  day  of  August, 
1948. 

Victor  S.  Mersch 
Clerk, 

The  Tax  Court  of  the  United  States. 


IN  THE 

Ulnlteb  States  Court  of  appeals 

.  •  .[  .  '  ; .  ’ 

DISTRICT  OF  COLUMBIA 


RING  CONSTRUCTION  CORPORATION, 
Petitioner  on  Review . 


THE  SECRETARY  OF  WAR  OF  THE 
UNITED  STATES,  Respondent  on  Review. 


ON  PETITION  TO  REVIEW  THE  DECISION  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 


JOSIAH  E.  BRILL, 

500  Builders  Exchange  Bldg., 
Minneapolis,  Minnesota. 

ROBERT  A.  LITTLETOWN, 
ToWer  Building, 

Washington,  D.  C., 

Counsel  for  Petitioner . 


Voted  Sam 

far  the  District  of  C*10*** 

*  Oraat 

FILED  nov  is  i948 
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IN  THE 


XHnlteb  States  Court  of  Hppeals 

DISTRICT  OF  COLUMBIA 


No.  9976 


RING  CONSTRUCTION  CORPORATION, 
Petitioner  on  Review, 


v. 

THE  SECRETARY  OF  WAR  OF  THE 
UNITED  STATES,  Re&pondent  on  Review. 


ON  PETITION  TO  REVIEW  THE  DECISION  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 


BRIEF  ON  BEHALF  OF  PETITIONER 


JURISDICTIONAL  STATEMENT 

The  pleadings  in  the  case  consist  of  a  petition  (Joint 
Appendix,  page  7)  (Joint  Appendix  will  hereafter  be  re¬ 
ferred  to  as  J.  A.)  and  the  answer  ( J.  A.  page  25).  The 
facts  disclosing  the  basis  pursuant  to  which  it  is  con¬ 
tended  that  the  lower  court  had  jurisdiction  and  that 
this  Court  has  jurisdiction  upon  appeal  to  review  the 
judgment  in  question,  are  as  follows : 

The  petition  to  the  Tax  Court  (J.  A.  62)  was  filed 
under  and  pursuant  to  Section  403  of  the  Sixth  Supple- 
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mental  National  Defense  Appropriation  Act  of  1942  (  56 
Stat.  245)  as  amended  by  the  Federal  Revenue  Act  of 
1943,  commonly  referred  to  as  the  Renegotiation  Act, 
50  U.  S.  C.  A.  Appendix,  Sec.  1191.  The  purpose  of  the 
petition  was  to  obtain  a  redetermination  de  novo  by  the 
Tax  Court  of  a  “unilateral  determination”  by  the  Secre¬ 
tary  of  War  that  the  petitioner  had  received  excessive 
profits  in  the  sum  of  $1,365,000.00  on  war  contracts  for 
the  erection  of  cantonments  at  Camp  McCoy,  in  the 
State  of  Wisconsin.  The  jurisdiction  of  the  Tax  Court 
was  undisputed.  The  Tax  Court,  after  trial,  decided  the 
case  (J.  A.  27). 

The  jurisdiction  of  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  is  provided  for  in 
Section  1142  of  the  Internal  Revenue  Code  in  cases 
where  a  petition  for  review  is  filed  within  three  months 
after  the  decision  is  rendered.  The  decision  was  ren¬ 
dered  April  6,  1948  (J.  A.  60).  The  petition  for  review 
was  filed  May  18,  1948  (J.  A.  946).  This  statutes  was 
construed  in  United  States  Electrical  Motors  v.  Jones , 
80  App.  D.  C.  329,  153  F.  (2d)  134. 

STATEMENT  OF  CASE 

The  following  is  a  concise  statement  of  the  case,  con¬ 
taining  all  facts  material  to  the  consideration  of  the 
questions  presented. 

1.  The  petitioner  is  a  corporation  organized  under 
the  laws  of  Maryland,  and  whose  principal  place  of 
business  is  Minneapolis,  Minnesota. 

2.  The  case  involves  two  contracts  for  the  construc¬ 
tion  of  cantonments  in  Camp  McCoy,  one  in  the  amount 
of  $6,838,412.21,  and  the  other  in  the  amount  of  $80,- 
576.30.  The  government  paid  the  petitioner  for  this 
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work,  including  some  extras,  less  deductions  for 
changes. 

3.  The  actual  allowable  and  reasonable  job  costs  on 
the  said  two  jobs,  exclusive  of  compensation  paid  or  in¬ 
curred  to  M.  J.  Ring,  Martin  Ring,  M.  A.  Floyd  and 
A.  I.  Wiik,  and  exclusive  of  Wisconsin  income  taxes  and 
interest  thereon,  and  exclusive  of  federal  income  taxes 
and  interest  thereon,  and  exclusive  of  any  profit,  was 
the  sum  of  $4,936,172.52. 

4.  That  included  in  the  amount  of  the  job  cost,  as 
above  defined,  the  sum  of  $2,949,706.03  was  paid  by  pe¬ 
titioner  to  sub-contractors. 

5.  The  larger  of  the  two  contracts  was  entered  into 
and  work  was  commenced  before  the  Renegotiation  Act 
was  passed.  The  smaller  contract  was  entered  into  in 
October,  1942. 

6.  Floyd  had  a  profit-sharing  contract  with  the  pe¬ 
titioner  substantially  similar  to  earlier  contracts  with 
him  in  force  since  June,  1939,  and  Wiik  had  a  profit- 
sharing  contract  with  the  petitioner  in  existence  since 
June  16, 1939,  and  had  been  working  under  similar  con¬ 
tracts  with  petitioner  since  1934. 

7.  By  the  term  of  the  contracts  with  Floyd  and  Wiik 
they  were  each  to  receive  10%  of  the  profits  earned  by 
the  petitioner  on  jobs  estimated  and  superintended  by 
them. 

8.  Both  Wiik  and  Floyd  participated  in  estimating 
the  Camp  McCoy  work,  and  it  had  been  agreed  between 
the  petitioner,  on  the  one  hand,  and  the  said  Wiik  and 
the  said  Floyd,  on  the  other,  that  in  determining  their 
respective  shares  of  the  profit  from  the  work  that  Wiik 
should  supervise  Area  (E)  and  Floyd  should  supervise 
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Area  (C),  and  that  their  profit-sharing  arrangements 
should  apply  to  the  areas  they  respectively  supervised. 
It  was  a  practical  working  arrangement  that  Floyd 
should  receive  10%  of  60%  of  the  profits  on  both  areas, 
and  Wiik  should  receive  10%  of  40%  of  the  profits  on 
both  areas. 

9.  The  amount  of  compensation  to  which  Floyd  and 
Wiik  were  entitled  under  their  contracts,  without  giving 
effect  to  renegotiation  of  the  petitioner,  was  $110,- 
275.32  for  Floyd  and  $102,388.91  for  Wiik.  Both  of  said 
contracts  of  employment  were  approved  by  the  Salary 
Stabilization  Unit  of  the  Treasury  Department  of  the 
United  States  on  March  9,  1943.  The  compensation 
earned  by  Wiik  and  Floyd  for  the  years  1936  to  1941, 
inclusive,  based  upon  the  profit-sharing  contracts,  was 
as  follows : 

!  A.  I.  Wiik  M.  A.  Floyd 


1936  .  $2,400.00 

1937  .  3,000.00 

1938  .  13,891.75 

1939  . . .  2,400.00  $18,238.55 

1940  .  3,400.00 

1941  .  16,400.00  29,322.28 


10.  The  contract  sales  and  job  profit  of  Ring  Con¬ 
struction  Corporation  for  the  years  1938  to  1941,  inclu¬ 
sive,  are  as  follows : 


Year  Ended  Contract  Sales  Job  Profit 

1938  .  $1,286,000  $111,000 

1939  .  239,000  13,000 

1940  .  1,336,000  153,000 

1941  .  1,804,000  269,000 


Total .  $4,665,000  $546,000 
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AU  of  the  foregoing  facts  were  stipulated. 

It  was  also  stipulated  that  the  job  costs  agreed  to 
were  in  addition  to  the  expenses  of  the  petitioner  for 
carrying  out  the  renegotiation  proceedings. 

The  principal  contract  was  dated  March  26, 1942.  The 
material  facts  of  that  contract  are  as  follows : 

The  contract  included  provisions  for  unit  prices  for 
certain  typical  items  to  control  if  additional  items  of 
that  kind  were  ordered  or  if  any  of  them  were  elimi¬ 
nated.  Certain  buildings  were  to  be  completed  within 
105  days,  and  the  remaining  units  within  180  days,  and 
the  whole  job  was  to  be  completed  within  180  days.  This 
was  calendar  days,  not  working  days.  There  was  a  pro¬ 
vision  for  liquidated  damages  for  delay  with  respect  to 
the  first  group  of  items  at  the  rate  of  $15.00  per  struc¬ 
ture  per  calendar  day  of  delay  “until  the  work  is  com¬ 
pleted  and  accepted.”  It  was  further  provided  “no 
building  shall  be  considered  complete  until  all  water, 
gas,  electricity  and  storm  sanitary  lines  are  completed 
according  to  the  specifications  and  functioning  in  such 
a  way  as  to  perform  services  contemplated  by  the  con¬ 
tract.”  (See  Contracts  Special  Conditions — 6.)  Bidders 
were  required  to  visit  the  site  and  familiarize  them¬ 
selves  with  conditions,  and  failure  to  visit  the  site  would 
not  be  held  sufficient  grounds  for  additional  compensa¬ 
tion  (Cont.  Spec.  Cond. — 7).  The  work  was  to  be 
planned  and  carried  out  as  directed  by  the  government 
and  in  accordance  with  progress  charts  specified  ( Cont. 
Spec.  Cond.  28 ) .  The  contractor  was  required  to  submit 
for  approval,  in  writing,  a  list  of  all  sub-contractors, 
and  no  work  could  be  sublet  without  the  approval  of  the 
government  (Cont.  Spec.  Cond.  18).  The  general  con¬ 
tractor  was  to  guarantee  all  materials,  equipment  and 
workmanship  against  defects  for  a  period  of  one  year 
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from  the  date  of  acceptance  ( Cont.  Spec.  Cond.  19 ) .  All 
wages  to  be  paid  were  specified  (Cont.  Spec.  Cond.  25). 
The  contractor  was  required  to  furnish  sufficient  labor 
and  equipment  and  work  such  hours,  including  nights, 
Sundays  and  holidays,  as  might  be  necessary  to  comply 
with  the  progress  schedule  (Cont.  Spec.  Cond.  28).  The 
contractor  was  to  assume  full  responsibility  for  the 
work  against  all  hazards  (Cont.  Spec.  Cond.  36).  The 
contractor  was  required  to  furnish  safeguards  and 
safety  devices  reasonably  necessary  to  protect  the  life 
and  health  of  its  employees  (Cont.  Spec.  Cond.  47).  The 
contractor  was  to  pay  all  federal,  state  and  local  taxes 
imposed  prior  to  the  date  of  the  contract  (Spec.  Cond. 
63 ) .  The  contractor  was  required  to  give  a  performance 
bond  and  a  payment  bond  for  the  protection  of  labor  and 
material  supplied.  The  government  was  to  authorize 
the  contractor  to  dismiss  any  employee  deemed  incom¬ 
petent  or  careless  (Gen.  Cond.  12).  The  government 
was  made  the  interpreter  of  the  intent  and  meaning  of 
the  drawings  and  specifications  (Gen.  Cond.  15).  In 
case  of  discrepancies  the  government  was  to  determine 
which  provisions  to  follow  (Gen.  Cond.  27).  The  size 
of  the  undertaking  can  be  understood  by  seeing  the  list 
of  drawings  set  forth  in  Spec.  Cond.  40.  There  was 
nothing  in  the  contract  to  protect  the  contractor  against 
loss  resulting  from  unforeseen  circumstances  or  an  er¬ 
roneous  estimate  of  cost  ( Spec.  Cond.  63 ) .  The  govern¬ 
ment  reserved  the  right,  under  certain  conditions,  to 
take  over  the  work,  including  the  materials  and  equip¬ 
ment  on  the  site,  to  finish  the  job  at  the  expense  of  the 
contractor  (see  Contract  Article  9).  The  government 
was  the  final  judge  in  all  disputes  ( see  Contract  Article 
9)  (Article  15).  The  government  reserved  the  right  to 
terminate  the  contract  at  any  time  in  its  sole  discretion 
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(Cont.  Article  28).  The  government  reserved  the  right 
to  require  the  contractor  to  pay  overtime  rates  of  pay  for 
overtime  work  (see  Article  30).  The  construction  work 
here  involved  was  limited  to  Areas  (E)  and  (C),  al¬ 
though  the  specifications  referred  to  Areas  (A)  to 
(G),  inclusive.  The  petitioner  was  actually  required  to 
pay  penalties  for  delay  in  the  amount  of  approximately 
$14,000  ( J.  A.  127 ) .  Each  day  of  delay  would  have  re¬ 
sulted  in  a  penalty  of  $7,500.00  ( J.  A.  127 ) . 

Morris  Ring  was  the  president  and  general  manager 
of  petitioner,  and  he  and  his  family  own  all  of  the  stock 
of  the  corporation.  He  had  lived  in  Minneapolis  about 
32  years  (J.  A.  92).  At  the  time  the  contract  was  en¬ 
tered  into  the  petitioner  had  a  net  worth  of  $750,000.00 
(J.  A.  95).  The  request  for  bids  came  to  the  petition¬ 
er’s  attention  about  February  28,  1942  (J.  A.  95).  The 
plans  were  received  about  March  10,  1942  (J.  A.  96). 
The  bids  were  opened  March  26,  1942  (J.  A.  97).  Camp 
McCoy  is  in  a  small-town  area  and  all  of  the  labor  had 
to  be  imported  from  other  places  (J.  A.  97).  Mechan¬ 
ics  who  were  not  trained  were  required  to  be  used  ( J.  A. 
100).  The  nearest  city  to  Camp  McCoy  was  Chicago 
(J.  A.  100).  The  difficulties  of  obtaining  labor  at  Spar¬ 
ta,  where  Camp  McCoy  was  located,  were  increased  by 
war  conditions  (J.  A.  100).  Labor  was  not  as  produc¬ 
tive  as  formerly.  There  was  difficulty  in  obtaining 
building  materials  (J.  A.  101).  The  job  required  ap¬ 
proximately  20,000,000  board  feet  of  lumber  ( J.  A.  101 ) . 
The  bid  was  submitted  by  Morris  Ring  on  behalf  of  pe- 
tioner  after  collaboration  and  consultation  with  others 
in  the  company  (J.  A.  102, 103).  The  figures  placed  on 
the  estimate  sheets  represented  his  best  judgment  as  to 
the  cost  of  performing  the  work  besides  an  allowance 
for  overhead  and  profit  ( J.  A.  103 ) .  The  rate  of  profit 
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estimated  and  included  in  the  bid  was  the  same  as  gen¬ 
erally  calculated  on  similar  work  in  the  past  (J.  A. 
103). 

It  was  the  regular  practice  of  the  governmental  agen¬ 
cies  in  determining  whether  or  not  to  let  a  contract  after 
bids  had  been  received,  to  make  a  comparison  between 
the  bids  and  their  own  estimate  (J.  A.  105-108). 

If  the  bid  did  not  run  substantially  over  the  estimate, 
they  let  the  job  ( J.  A.  108-109 ) . 

Major  Humphrey,  who  had  charge  of  the  letting  of 
the  job,  stated  to  Mr.  Ring :  “Although  your  bid  is  about 
five  per  cent  higher  than  we  estimated  the  job  cost  of 
it,  we  will  recommend  it  for  acceptance”  (J.  A.  109). 

Three  or  four  hours  later,  they  announced  the  award¬ 
ing  of  the  contract  to  the  Ring  Construction  Corpora¬ 
tion  (J.  A.  109). 

Promptly  thereafter  upon  being  notified  to  proceed, 
Mr.  Ring  set  up  his  organization  to  do  this  seven-mil- 
lion-dollar  job.  Besides  himself,  Floyd,  Wiik,  and  Ur¬ 
ban,  and  Ring’s  two  sons,  there  was  no  additional  man¬ 
agerial  force  ( J.  A.  110). 

They  all  stayed  until  the  job  was  completed  except 
Martin  Ring,  who  left  about  July  1  for  the  U.  S.  Army 
(J.  A.  110-111). 

The  concentration  of  effort  and  the  amount  of  time 
put  in  by  the  management  was  unusual  and  extreme  ( J. 
A.  111). 

The  work  was  laid  out  and  responsibilities  divided 
(J.  A.  112-113). 

Skeleton  management  was  maintained  by  subletting 
some  of  the  labor  ( J.  A.  114-115) . 

It  was  not  possible  to  obtain  guaranteed  delivery 
dates  for  lumber  (J.  A.  116).  It  required  concentrated 
effort  and  skill  to  obtain  the  lumber  in  time  ( J.  A.  116- 
119). 
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The  soil  was  muck,  and  silty  sand  and  swamp  (J.  A. 
120).  Special  techniques  were  used  for  drainage  (J.  A. 
120). 

There  were  great  hazards  involved  because  of  the 
penalty  for  delay  and  there  could  have  been  a  loss  of 
one-half  or  one  million  dollars  on  the  job  ( J.  A.  127). 

One  of  the  reasons  the  management  put  in  fourteen 
to  sixteen  hours  a  day  was  because  of  this  risk  (J.  A. 
128). 

As  evidence  of  this  unusual  efficiency,  Mr.  Ring 
pointed  out  that  while  other  contractors  ran  the  job 
from  their  home  office,  he  was  right  on  the  job  day  and 
night  and  saw  to  it  that  everybody  was  performing  his 
duties  (J.  A.  129). 

The  passage  of  the  Renegotiation  Law  did  not  min¬ 
imize  the  efforts  of  the  organization  (J.  A.  130). 

Captain  Nussbaum,  under  whom  William  E.  Barnes,  a 
government  witness,  worked,  told  Ring  in  July,  1942, 
when  the  work  was  about  90  per  cent  through,  in  the 
presence  of  other  government  engineers  ( J.  A.  130)  in 
discussing  a  misunderstanding  between  Ring  and  a  man 
by  the  name  of  Jones,  “We  have  got  to  give  the  devil 
his  dues,”  referring  to  Ring,  and  “he  never  thought  Ring 
would  be  as  far  along  as  he  was  under  the  conditions  we 
worked  there,  and  he  did  not  see  how  I  could  possibly  do 
it.  He  didn’t  see  how  it  was  possible  *  *  *  to  accomplish 
what  we  had  done  in  that  particular  time”  (J.  A.  132- 
135). 

The  mere  fact  that  a  subcontract  is  let  doesn’t  neces¬ 
sarily  mean  the  risk  to  the  general  contractor,  as  to  that 
portion  of  the  work,  is  eliminated  ( J.  A.  135) . 

Neither  Floyd  nor  Wiik  were  ever  stockholders  of  the 
Ring  Construction  Corporation,  and,  aside  from  their 
profit-sharing  arrangement  for  employment,  they  had 
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no  other  relationship  whatsoever  with  the  company; 
nor  are  either  of  them  members  of  the  Ring  family,  nor 
related  by  marriage  or  blood. 

Madsen,  Schumacher,  Watson  &  Associates  were  suc¬ 
cessful  bidders  on  other  areas  at  Camp  McCoy  two  days 
before  the  letting  of  the  Ring  contract  (J.  A.  139-140). 
The  bid  was  read  publicly  by  Colonel  Humphrey  ( J.  A. 
140). 

He  announced  the  unit  prices  for  the  typical  build¬ 
ings,  included  in  the  bid,  of  which  Ring  made  a  memo¬ 
randum.  He  gave  the  memorandum  to  Wiik,  who  made 
a  record  of  it  ( J.  A.  140 ) . 

Eight  or  ten  days  after  the  work  was  started  by  Ring, 
he  had  a  talk  with  Colonel  Humphrey  on  the  'phone,  who 
said,  “Area  D  was  advertised  for  jobs  and  the  bidder,  the 
low  bidder  is  not  going  to  accept  (get)  the  job”  ( J.  A. 
143.)  because  his  bid  was  way  above  the  government's 
estimate  (J.  A.  141)  and  before  re-advertising,  Colonel 
Humphrey  was  trying  to  learn  if  anybody  else  would 
take  over  Area  D.  Ring  didn't  think  it  was  advisable  to 
take  on  any  more  at  Camp  McCoy  and  he  told  them  why 
(J.  A.  141).  Humphrey  said,  “If  you  would  want  to  ne¬ 
gotiate  we  will  offer  you  a  five  per  cent  above  your  unit 
price  that  you  have  in  your  contract  already”  (J.  A. 
142).  Ring  did  not  accept  the  proposal  (J.  A.  142). 

Mr.  Wiik  produces  the  original  estimate  sheets  which 
were  offered  in  evidence  as  Exhibits  2  and  3  ( J.  A.  153 ) . 
Wiik  explains  how  he  estimate  the  job,  showing  the 
business-like  fashion  in  which  he  proceeded  (J.  A.  153- 
201).  The  result  of  all  of  the  work  outlined  was  placed 
upbn  paper  in  great  detail  and  then  summarized  as  they 
were  on  Exhibits  2  and  3.  These  were  just  the  summary 
sheets  (J.  A.  153-201). 
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As  to  subcontract  items,  they  used  the  figures  shown 
on  the  proposals  of  the  “lowest,  most  reputable  bids” 
*  *  *  “received  up  to  the  time  of  letting”  ( J.  A.  153- 
201). 

All  of  the  figures  placed  on  the  estimate  sheet  were 
the  result  of  his  best  judgment,  arrived  at  by  standard 
methods  and  practices  in  the  construction  business 
which  he  had  followed  for  many  years,  i.  e.,  for  a  period 
of  about  thirty  years  altogether  ( J.  A.  153-201 ) . 

Before  testifying  he  had  gone  back  to  the  records  of 
the  company  with  respect  to  each  major  item  on  the 
estimate  sheets  and  made  a  comparison  of  the  estimated 
cost  of  those  items  with  the  actual  cost  ( J.  A.  172) .  He 
then  proceeded  to  detail  the  result  of  such  comparison 
(J.  A.  172-197). 

Variations  in  the  cost  of  labor  for  the  handling  of 
lumber  per  thousand  feet  might  be  as  much  as  fifteen 
dollars  a  thousand  under  differing  conditions.  The  esti¬ 
mate  on  labor  involved  a  hazardous  speculation  “defi¬ 
nitely.”  The  manner  in  which  the  job  was  handled  reduced 
the  estimated  cost  of  overtime.  The  job  was  organized  near 
one  hundred  per  cent  efficiency.  The  weather  conditions 
as  forecast  in  the  estimate  of  the  job  were  based  upon 
normal  rainfall.  There  was  very  little  rainfall;  this 
worked  out  to  considerable  advantage  of  Ring.  They 
worked  almost  every  day  (J.  A.  197-201). 

Mr.  Wiik  referred  to  the  memorandum  given  to  him 
by  Ring  respecting  the  unit  prices  of  other  contractors 
at  Camp  McCoy,  and  gave  two  or  three  typical  items. 
The  unit  price  on  barracks  in  the  Ring  bid  and  contract 
was  $14,450.00,  of  which  there  were  one  hundred  ninety- 
two,  constituting  about  half  the  job  (J.  A.  200).  The 
unit  price  on  this  item  in  the  Madsen  Company  contract 
was  $14,475.00,  a  difference  of  twenty-five  dollars  per 
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building.  The  unit  price  on  type  A  concrete,  including 
forms,  in  the  Ring  bid  was  twenty-five  dollars  per  cu¬ 
bic  yard.  The  Madsen  price  was  twenty-nine  dollars  per 
cubic  yard;  type  E  concrete — Ring  twenty-six  dollars, 
Madsen  thirty  dollars  ( J.  A.  200-201 ) . 

Two  stipulations  were  made  at  T.  p.  293,  as  follows : 

Petitioner  at  all  steps  protested  being  required  to  par¬ 
ticipate  in  renegotiation  proceedings — the  unilateral  de¬ 
termination  was  dated  December  20,  1943,  a  correct 
copy  of  which  is  attached  to  the  petition  in  this  case — 
the  copy  of  the  communication  from  the  internal  reve¬ 
nue  agent  attached  to  the  petition  and,  dated  February 
11,  1944,  having  to  do  with  the  matter  of  taxes,  is  a 
correct  copy  of  the  original  communication. 

In  certain  periods  the  mortality  rate  of  contractors 
has  been  very  high.  The  largest  and  so-called  best  con¬ 
struction  firms  in  the  country  have  met  with  disastrous 
financial  reverses.  This  is  true  because  it  is  the  nature 
of  the  business  to  sell  the  market  short.”  The  average 
range  of  bids  on  public  works  is  25%  between  the  low 
and  the  high  bid,  and  this  occurs  frequently.  As  be¬ 
tween  the  low  bid  and  the  next  low  bid,  the  range  is 
between  5%  and  10%.  This  has  been  true  for  many 
years.  In  1942  the  conditions  were  fairly  stable,  and  the 
discrepancy  between  bids  was  not  so  great.  At  that 
time  it  was  probably  5%  between  the  low  and  the  second 
man,  and  15%  between  the  low  and  the  high  man.  This 
was  shown  by  a  qualified  expert,  and  not  contradicted. 
He  gave  it  as  his  opinion  that  in  1942  there  definitely 
was  actual  competition  in  the  field  of  work  with  which 
we  are  here  concerned.  There  was  no  contradiction  to 
the  testimony  of  another  expert,  George  Heller,  that 
the  contracting  business  was  very  much  of  a  speculative 
and  risky  business  ( J.  A.  270-272) . 
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BACKGROUND  MATERIAL 

For  the  purpose  of  sustaining  the  claimed  constitu¬ 
tionality  of  the  act,  applied  retroactively  to  the  princi¬ 
pal  contract  of  the  petitioner,  the  case  was  adjourned 
to  Washington,  where  the  court  took  testimony  on  the 
“background  of  the  constitutional  problems.”  Although 
the  court  held  that  the  burden  of  proof  was  on  the  pe¬ 
titioner  to  show  that  it  had  not  received  excessive  prof¬ 
its  (J.  A.  63-74),  the  respondent  assumed  the  burden 
of  going  forward  with  respect  to  the  “background  of 
the  constitutional  problems.”  Outside  of  opinions  of 
government  witnesses  as  to  the  need  for  a  Renegotia¬ 
tion  Act  to  prevent  profiteering  generally,  the  testi¬ 
mony  was  directed  primarily  to  the  issue  of  whether 
or  not  competition  had  broken  down  in  the  field  of  the 
erection  of  cantonments.  The  testimony  shows  clearly 
and  unequivocally  that  the  government  was  in  a  posi¬ 
tion  to  deal  at  arm’s  length  with  the  petitioner  in  con¬ 
nection  with  the  Camp  McCoy  work;  that  there  was  no 
overreaching,  and  that  the  price  arrived  at  was  an  emi¬ 
nently  fair  one.  There  is  no  dispute  but  what  the  gov¬ 
ernment,  with  full  knowledge  of  the  passage  of  the  Re¬ 
negotiation  Act,  which  occurred  subsequent  to  the  mak¬ 
ing  of  the  principal  contract  with  the  petitioner,  carried 
out  its  contract  and  paid  the  consideration  therefor  in 
full  before  asserting  any  right  to  renegotiate.  It  is  un¬ 
disputed  that  the  government  had  the  absolute  right 
to  terminate  the  contract  at  any  time.  Promptly  upon 
the  passage  of  the  act  the  government  was  in  a  position 
where  it  could  hold  the  petitioner  to  the  contract  by  a 
failure  to  terminate  it  and  then  take  the  inequitable  po¬ 
sition  that,  although  intending  to  keep  the  petitioner 
bound  to  this  principal  contract,  it  would  be  free  to 
repudiate  the  contract  price.  This  is  exactly  what  it 
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did.  There  was  much  loose  testimony  and  intensive 
cross  examination  of  government  witnesses  concerning 
the  question  of  whether  or  not  there  was  competition 
at  the  time  the  work  was  let  to  Ring.  There  was  no 
proof  whatsoever  of  lack  of  competition  in  this  field, 
whatever  may  be  said  of  other  fields  of  war  activities, 
nor  was  there  anything  to  indicate  that  the  govern¬ 
ment  could  not,  and  did  not,  deal  at  arm’s  length  with 
the  petitioner.  Moreover  the  government’s  own  wit¬ 
ness,  Lt.  Col.  O.  P.  Easterwood,  of  the  office  of  Chief 
of  Engineers  in  Washington,  clearly  testified  to  sup¬ 
port  the  petitioner’s  position.  His  testimony  is  found 
in  J.  A.  pages  816-819).  In  his  uncontradicted  testi¬ 
mony  he  showed  that  the  people  in  the  field  were  re¬ 
quested  to  obtain  competition  wherever  it  was  practi¬ 
cal  to  do  so;  that  if  the  bids  were  too  high  they  were 
rejected;  that  in  many  cases  construction  work  was  let 
on  the  basis  of  competitive  bidding,  and  that  this  prac¬ 
tice  was  quite  extensive;  that  the  government  knew 
whether  the  bids  were  too  high  because  the  government 
estimated  each  job,  and  this  was  done  by  competent 
estimators;  that  the  government  made  plains  and  speci¬ 
fications  and  estimates  in  most  cases,  and  that  this 
practice  continued  throughout  the  war. 

Most  of  the  findings  of  fact  made  by  the  Tax  Court 
are  consistent  with  the  foregoing  ( J .  A.  28.)  Material 
exceptions  are  the  following :  The  court  found  as  a  fact 
that  a  substantial  portion  of  the  estimated  cost  was 
reduced  by  the  skill  of  Morris  Ring  in  shopping  for 
lower  bids  after  the  contract  was  awarded  to  him,  and 
that  he  had  reason  to  believe  that  he  could  do  so.  No¬ 
where  does  the  court  find  as  a  fact  that  the  govern¬ 
ment  had  not  made  a  fair  arm’s  length  deal  with  the 
petitioner,  nor  that  it  was  impracticable  to  let  con- 
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tracts  for  the  erection  of  cantonments  at  the  time  the 
petitioner’s  contract  was  let  on  a  basis  which  would  ade¬ 
quately  protect  the  government  against  an  unfair  price; 
nor  does  the  court  comment  on  the  fact  that  the  gov¬ 
ernment,  having  the  right  to  terminate  the  contract, 
elected  to  hold  the  petitioner  to  his  contract,  claiming 
the  right  to  repudiate  it  later,  after  it  had  been  fully 
performed.  There  is  not  a  word  of  evidence  in  the  rec¬ 
ord  to  show  that  the  fair  value  of  the  services  and 
materials,  which  the  petitioner  agreed  to  furnish,  was 
less  than  the  agreed  price.  The  court  merely  assumed  to 
determine  after  the  event,  with  entire  disregard  to  risks 
which  were  assumed,  that  the  profits  were  greatly  ex¬ 
cessive.  The  court  took  the  position  that  even  though 
the  risks  were  great,  that  since  they  did  not  material¬ 
ize,  no  compensation  ought  to  be  paid  for  the  assump¬ 
tion  thereof. 

STATEMENT  OF  POINTS 

The  following  is  a  concise  statement  of  the  points 
upon  which  appellant  intends  to  rely: 

1.  Petitioner  has  a  vested  right  to  the  proceeds  of 
a  valid  contract  fairly  entered  into  before  the  Rene¬ 
gotiation  Act  was  passed,  even  though  not  fully  per¬ 
formed  at  that  time  (see  petition  for  review,  errors 
designated  a,  b). 

2.  The  court  erred  in  ruling  that  the  burden  of  proof 
was  upon  the  petitioner  to  show  that  it  had  not  received 
excessive  profits  (see  petition  for  review,  errors  desig¬ 
nated  d). 

3.  Even  if  the  Renegotiation  Act  may  be  validly 
applied  retroactively,  there  is  no  reasonable  basis  for 
its  application  in  the  particular  building  construction 
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contract  described  as  Contract  W-1088,  e.  g.,  1638  (see 
petition  for  review,  errors  designated  e. ) 

4.  The  court  failed  to  give  proper  weight  to  the 
elements  of  risk  involved  in  the  contract  and  overlooked 
the  absence  of  proof  that  the  contract  price  was  unfair 
in  connection  with  the  determination  of  whether  or  not 
there  were  excessive  profits,  and  the  amount  thereof 
(see  petition  for  review,  errors  designated  f). 

5.  The  petitioner  was  entitled  to  credit,  as  part  of 
the  job  cost,  in  the  sum  of  $110,275.32,  as  M.  A.  Floyd’s 
share  of  the  profits  ( see  petition  for  review,  errors  des¬ 
ignated  g). 

6.  The  petitioner  was  entitled  to  credit,  as  part  of  the 
job  cost,  in  the  sum  of  $102,388.91,  as  A.  I.  Wiik’s  share 
of  the  profits  (see  petition  for  review,  errors  desig¬ 
nated  h). 

7.  Petitioner  was  entitled  to  credit  for  the  full 
amount  of  the  Wisconsin  income  taxes  actually  paid, 
instead  of  for  an  amount  determined  by  the  Tax  Court, 
based  upon  its  finding  as  to  reduced  profits  (see  peti¬ 
tion  for  review,  errors  designated  i) . 

SUMMARY  OF  ARGUMENT 

The  petitioner  entered  into  its  principal  construction 
contract  with  the  government  at  arm’s  length  and  as¬ 
sumed  all  of  the  responsibilities  for  its  performance  at 
a  price  determined  by  the  government  to  be  fair  be¬ 
fore  it  was  agreed  to.  This  determination  was  based  on 
adequate  knowledge  of  market  conditions. 

The  government  prepared  a  one-sided  contract,  pass¬ 
ing  all  of  the  risks  to  the  contractor  and  assuming 
broad  powers  of  determination  as  to  the  contractor’s 
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duty  with  respect  to  performance,  and  required  it  to 
furnish  a  surety  bond  protecting  the  government 
against  any  default  on  the  part  of  the  contractor. 

Fair  play  would  have  required  the  government  to  ter¬ 
minate  the  contract  promptly  after  the  passage  of  the 
Renegotiation  Act,  since  it  intended  to  claim  it  was  not 
bound  by  the  contract  price,  although  the  contractor 
was.  Nevertheless  the  contractor  gave,  and  the  govern¬ 
ment  received,  full  performance,  and  the  government 
paid  the  contractor  in  full  without  any  suggestion  that 
it  would  renegotiate  the  contract. 

There  is  no  case  anywhere  establishing  the  right  of 
the  government  to  treat  a  party  with  whom  it  contract¬ 
ed  in  the  manner  decided  by  the  Tax  Court.  ATL  of  the 
law  on  the  subject  is  to  the  contrary. 

Congress  did  not  intend  the  statute  to  be  so  applied. 

ARGUMENT 

The  facts  in  this  case  are  set  forth  and  discussed  in 
separate  subdivisions  of  this  brief. 

The  discussion  of  the  law  is  in  the  light  of  the  follow¬ 
ing  undisputed  facts  which  are  thought  to  be  material 
in  connection  with  the  constitutional  questions : 

(a)  That  the  construction  contract  entered  into  be¬ 
tween  the  petitioner  and  the  government  was  in  all  re¬ 
spects  a  valid  contract  between  the  parties  when  made; 

(b)  That  its  performance  had  been  substantially  en¬ 
tered  upon  before  the  passage  of  the  Renegotiation  Act; 

(c)  That  subsequent  to  the  passage  of  the  act  the 
contract  was  fully  performed  on  both  sides  and  the  pe¬ 
titioner  was  paid  in  full  before  renegotiation  proceed¬ 
ings  were  instituted  under  the  act; 
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(d)  That  the  government  had  the  right  under  the 
terms  of  the  contract  to  terminate  it  at  will,  and  though 
only  a  portion  of  the  contract  had  been  performed  when 
the  act  was  passed,  the  government  elected  not  to  ter¬ 
minate  the  contract,  and  thus  release  the  petitioner 
from  the  obligation  to  perform  the  balance  of  it  in  ac¬ 
cordance  with  its  terms  but,  on  the  contrary,  elected  to 
rely  upon  its  claimed  right  to  “renegotiate”  after  full 
performance. 

We  find  in  the  articles  of  public  discussion  and  opin¬ 
ions  written  by  courts  and  others  on  the  constitutional 
aspect  of  the  act  a  tendency  to  confuse  the  issues  be¬ 
cause  of  the  failure  to  distinguish  between  the  retro¬ 
active  aspects  of  the  act  and  its  prospective  aspects. 

That  the  prospective  aspect  of  the  act  as  it  relates  to 
government  contracts  is  free  from  constitutional  ob¬ 
jections  can  readily  be  demonstrated. 

No  one  can  question  the  right  of  the  government, 
whether  in  times  of  peace  or  in  times  of  war,  to  require 
its  agencies,  when  entering  into  contracts  for  procure¬ 
ment,  to  reserve  the  right  to  determine  fair  compensa¬ 
tion  for  materials  and  services  so  obtained;  nor  can 
anyone  question  that  by  virtue  of  the  statute  the  Rene¬ 
gotiation  Act  will  import  into  contracts  made  by  the 
government  thereafter,  in  so  far  as  such  contracts  are 
made  subject  to  the  act,  the  full  effect  of  the  renegotia¬ 
tion  clause,  whether  inserted  in  the  contract  or  not.  The 
doctrine  of  the  law  by  which  existing  law  is  incorporat¬ 
ed  into  a  contract  made  thereafter  is  clearly  applicable. 

See  3  WiUiston,  Contracts  (Rev.  Ed.  1936),  Sec.  615; 

College  Point  Board  Corporation  v.  United  States,  267 
U.  S.  12,  45  S.  Ct.  199. 

It  follows  from  the  foregoing  principles  of  law  that 
none  of  the  following  statements  can  properly  be  ques- 
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tioned  in  the  prospective  application  of  the  acts,  as  to 
government  contracts. 

1.  There  is  no  constitutional  invalidity  in  the  provi¬ 
sion  giving  the  Tax  Court  the  final  word  on  the  subject 
of  excessive  profits. 

2.  Nor  is  there  any  constitutional  objection  to  the 
rule  of  the  Tax  Court  invoked  in  this  case  placing  the 
burden  of  proof  on  the  petitioner. 

3.  Nor  is  there  any  need  of  being  concerned  about  the 
question  of  administrative  standards,  since  no  stan¬ 
dards  are  under  such  circumstances  required.  The  stat¬ 
ute  could  have  provided  for  the  determination  of  the 
amount  of  “excessive  profits”  by  any  executive  depart¬ 
ment;  and  such  determination  could  be  questioned  only 
for  what  would  amount  to  fraud  or  bad  faith. 

4.  Nor  prospectively  applied  is  there  any  need  what¬ 
soever  for  considering  the  so-called  factual  back¬ 
ground  of  the  constitutional  problems  whether  they  re¬ 
late  to  war  conditions,  lack  of  competitive  conditions, 
need  for  speed,  morale,  the  need  to  curb  profiteering,  or 
any  other  consideration  whatsoever. 

The  need  for  speeding  the  war  effort  as  applied  to 
contracts  already  in  existence  was  meaningless.  The 
morale  argument,  if  it  has  any  meaning  at  all,  is  mini¬ 
mized  to  the  point  of  being  inconsequential  because  if 
there  was  any  amount  of  unusual  profit  in  the  construc¬ 
tion  contracts  outstanding  at  the  date  of  the  passage 
of  the  act,  that  could  have  been  taken  care  of  readily 
by  the  excess  profits  tax  law  and  by  the  termination 
rights  of  the  government. 

It  has  not  heretofore  been  asserted  in  this  case  that 
the  Renegotiation  Act  may  be  treated  as  though  it  were 
a  tax  statute,  and  the  court  has  found  that  it  was  not. 
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Thus  stripped  of  its  non-essentials  the  statute,  for  the 
purposes  of  this  case,  is  reduced  to  the  questions  next 
hereinafter  discussed. 

Rights  against  the  United  States  arising  out  of  a  con¬ 
tract  with  it  are  protected  by  the  Fifth  Amendment. 

United  States  v.  Central  Pacific  Power  Co.,  118 
U.  S.  235,  238,  6  S.  Ct .  1038; 

United  States  v.  Northern  Pacific  Ry.  Co.,  256  U.  S. 
51,  64,  67,  41  S.  a.  439; 

Lynch  v.  The  United  States,  292  U.  S.  571,  54  S.  Ct. 
840. 


In  the  case  of  Lynch  v.  The  United  States,  decided  in 
1934,  in  an  opinion  by  Mr.  Justice  Brandeis,  the  Court 
used  the  following  significant  language : 

“When  the  United  States  enters  into  contract  re¬ 
lations,  its  rights  and  duties  therein  are  governed 
generally  by  the  law  applicable  to  contracts  be¬ 
tween  private  individuals”  (citing  a  long  list  of 
cases). 

In  this  case  a  suit  was  brought  against  the  United 
States  on  a  war  risk  policy  issued  by  the  government. 
The  case  was  dismissed  by  the  Circuit  Court  of  Appeals, 
and  after  granting  certiorari  the  Supreme  Court  re¬ 
versed  on  the  ground  that  the  statute  of  the  United 
States  had  impaired  the  rights  of  the  parties  in  the  pol¬ 
icy,  and  had  thus  “deprived  them  of  property  without 
due  process  of  law  in  violation  of  the  Fifth  Amend¬ 
ment.”  The  Court  made  its  decision  in  spite  of  its  state¬ 
ment  that  the  government  had  entered  into  these  con¬ 
tracts  of  insurance  “to  effect  a  benevolent  purpose  for 
which  it  had  assumed  heavy  obligations.”  The  Court 
further  said: 
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“The  Fifth  Amendment  commands  that  property 
be  not  taken  without  making  just  compensation. 
Valid  contracts  are  property,  whether  the  obligor, 
the  private  individual,  a  municipality,  a  state  or  the 
United  States.  Rights  against  the  United  States 
arising  out  of  a  contract  with  it  are  protected  by 
the  Fifth  Amendment.” 

In  the  case  of  the  United  States  v.  Northern  Pacific 
Railway  Company ,  256  U.  S.  51,  41  S.  Ct.  439,  referring 
to  a  contract  between  the  United  States  and  the  railway 
company,  the  Court  said: 

“Such  rights  are  within  the  protection  of  the 
due  process  of  law  clause  of  the  Constitution.” 

Here,  pursuant  to  an  act  of  Congress  the  government 
had  agreed, 

“That  if  it  would  undertake  and  perform  that 
vast  work  it  should  receive  in  return  the  lands  com¬ 
prehended  in  the  grant.  The  company  accepted  the 
proposal,  and  at  enormous  cost  constructed  the 
road  and  put  the  same  in  operation.” 

Thereafter  the  government,  by  statute,  elected  to  re¬ 
serve  or  appropriate  to  its  own  use  lands  which  the 
railway  company  had  been  promised.  This,  the  Court 
said,  could  not  be  done  because  of  the  due  process 
clause. 

With  the  foregoing  proposition  of  law  proponents  of 
the  retroactive  application  of  the  Renegotiation  Act  do 
not  quarrel.  They  attempt  to  create  an  exception  to  the 
rule  in  a  number  of  ways,  and  so  far  as  we  have  noted 
these  claims  wherever  they  appear  we  shall  attempt  to 
deal  with  them. 

Alexander  Hamilton,  as  indicated  in  Sinking  Fund 
Cases,  99  U.  S.  ( Otto )  700, 25  S.  Ct.  Rep.  504,  said,  “When 
a  government  enters  into  a  contract  with  an  individual  it 
deposes,  as  to  the  matter  of  the  contract,  its  constitu- 
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Honed  authority,  and  exchanges  a  character  of  legisla¬ 
tor  for  that  of  a  moral  agent ,  with  the  same  rights  and 
obligations  as  an  individual.  Its  promises  may  be  justly 
considered  as  excepted  out  of  its  power  to  legislate. 
*  *  *  It  is  in  theory  impossible  to  reconcile  the  idea  of  a 
promise  which  obliges,  with  a  power  to  make  a  law 
which  can  vary  the  effect  of  it.” 

See  also  Chicago,  etc.,  Ry.  v.  United  States,  104  U.  S. 
(Otto)  680,  26  S.  Ct.  Rep.  891,  and  Choate  v.  Trapp,  224 
U.  S.  665,  32  S.  Ct.  565,  which  involves  a  treaty  between 
the  United  States  and  certain  Indian  tribes  by  which  tax 
exception  was  granted.  Congress  sought  to  remove  this 
tax  exemption  by  statute,  and  pursuant  thereto,  the 
state  of  Oklahoma  levied  a  tax  on  the  land.  The  Supreme 
Court  said,  “Under  the  provision  of  the  Fifth  Amend¬ 
ment  there  was  no  more  power  to  deprive  him  of  the 
exemption  than  of  any  other  right  in  the  property,”  and 
concluded  by  saying,  “We  have  seen  that  it  was  a  vested 
property  right  which  could  not  be  abrogated  by  stat¬ 
ute.” 

These  cases,  together  with  Perry  v.  United  States,  294 
U.  S.  330,  55  S.  Ct.  432,  and  Lynch  v.  The  United  States, 
indicate  the  last  word  of  the  Supreme  Court  of  the 
United  States  on  the  subject  with  which  we  are  specifi¬ 
cally  concerned,  i.  e.,  whether  or  not  Congress  may  con¬ 
stitutionally  impair  the  obligation  of  a  contract  between 
the  United  States  and  a  private  individual  and  the  de¬ 
cisions  are  clearly  in  the  negative  and  are  without  any 
exception. 

There  is  no  decision  to  the  contrary ;  the  most  that 
can  be  said  for  the  cases  generally  cited,  to  support  the 
retroactive  application  of  a  statute,  are  that  they  may 
indicate  a  “tendency”  to  enlarge  the  powers  of  Congress 
beyond  previously  accepted  constitutional  limits. 
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However,  regardless  of  any  such  alleged  “tendency,” 
it  seems  clear  to  us  that  the  duty  of  the  Tax  Court  of 
the  United  States  was  to  acknowledge  the  binding  force 
of  the  decisions  of  the  Supreme  Court  of  the  United 
States  as  they  stand  at  the  time  it  was  called  upon  to  de¬ 
termine  a  constitutional  question. 

On  this  last  point,  see  State  of  South  Carolina  v.  Bai¬ 
ley,  289  U.  S.  412, 53  S.  Ct.  667,  where  the  Court  said,  “It 
was  the  duty  of  that  court  to  administer  the  law  pre¬ 
scribed  by  the  Constitution  and  statute  of  the  United 
States,  as  construed  by  this  Court”  (citing  cases) . 

See,  also,  opinion  by  Chief  Justice  Marshall,  Elman- 
dorf  v.  Taylor,  10  Wheat.  150,  where  the  Court  said, 
“The  construction  given  by  this  Court  to  the  Consti¬ 
tution  and  laws  of  the  United  States  is  received  by  all 
as  the  true  construction.” 

Local  6167,  United  Mine  Workers  of  America  v.  Jewell 
Ridge  Coal  Corporation,  145  F.  (2d)  10,  affd.  325  U.  S. 
161, 65  S.  Ct.  1063,  where  the  Court  said,  “If  it  is  thought 
that  the  decision  of  the  Supreme  Court  should  be  over¬ 
ruled  or  limited  so  as  not  to  apply  to  a  case  of  this  char¬ 
acter,  that  is  a  matter  for  the  Supreme  Court  and  not 
for  us.” 

In  the  case  of  In  re  Shortetl,  142  F.  (2d)  292,  the 
Court  of  Customs  and  Patent  Appeals  said,  “In  our 
opinion  it  is  not  within  the  province  of  the  courts  to  es¬ 
tablish  new  standards  by  which  invention  is  to  be  de¬ 
termined.  It  seems  clear  to  us  that  the  creation  of  new 
standards  for  the  determination  of  what  constitutes  in¬ 
vention  would  be  judicial  legislation  and  not  judicial  in¬ 
terpretation.  It  follows,  from  the  foregoing,  that  until 
Congress  has  otherwise  legislated,  or  the  Supreme  Court 
has  otherwise  specifically  held,  this  court  will  continue 
to  hold,  etc.,  etc.”  This  result  was  arrived  at  after  an 
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analysis  of  the  decisions  of  the  Supreme  Court  on  the 
point. 

We  conclude  from  the  foregoing  that  unless  the  re¬ 
spondent  can  show  the  Court  something  more  than  a 
“tendency”  to  indicate  a  likelihood  that  the  Supreme 
Court  will  change  its  present  rules  on  the  subject  with 
which  he  was  concerned,  that  this  court  has  a  duty  of 
ignoring  such  mere  “tendencies”  and  is  required  to  fol¬ 
low  the  law  as  laid  down  by  the  Supreme  Court  for  its 
guidance  and  control,  even  though,  perchance,  the 
court  may  have  convictions  to  the  contrary.  If  all 
courts  were  free  to  ignore  the  decisions  of  the  Supreme 
Court,  we  would  have  chaos. 

DISCUSSION  OF  TAX  COURT  REASONING 

The  lower  court  did  not  find  the  statute  in  question 
unconstitutional.  It  merely  held  that  “the  petitioner 
has  not  shown  the  Renegotiation  Act,  retroactively  ap¬ 
plied  to  the  contract  here  involved,  to  be  unconstitu¬ 
tional”  (J.  A.  51). 

The  court  based  its  decision  on  the  War  Powers 
Clause  of  the  Constitution  (J.  A.  43).  The  court  said 
( J.  A.  43) :  “No  particular  differentiation,  in  pertinent 
fact  of  the  Stein  case  is  pointed  out  by  the  petitioner.” 
This  ignores  the  fact  established  in  the  record  that 
there  was  adequate  competition  in  respect  to  the  Ring 
contract  and  similar  contracts  to  make  it  practicable  for 
the  government  to  deal  at  arm's  length.  See  Nebbia  v. 
People  of  the  State  of  New  York,  291  U.  S.  502,  54  S.  Ct. 
505,  where  the  Court  said: 

“The  Fifth  Amendment,  in  the  field  of  federal 
activity,  and  the  Fourteenth,  as  respects  state  ac¬ 
tion,  do  not  prohibit  governmental  regulation  for 
the  public  welfare.  They  merely  condition  the  exer- 


25 


tion  of  admitted  power,  by  securing  that  the  end 
shall  be  accomplished  by  methods  consistent  with 
due  process.  And  the  guaranty  of  due  process,  as 
has  often  been  held,  demands  only  that  the  law 
shall  not  be  unreasonable,  arbitrary  or  capricious, 
and  that  the  means  selected  shall  have  a  real  and 
substantial  relation  to  the  object  sought  to  be  at¬ 
tained.  It  results  that  a  regulation  valid  for  one  sort  of 
business,  or  in  given  circumstances,  may  be  invalid 
for  another  sort,  or  for  the  same  business  under 
different  circumstances,  because  the  reasonable¬ 
ness  of  each  regulation  depends  upon  the  relevant 
facts.” 

The  mere  fact  that  in  the  Stein  case  there  was  com¬ 
petitive  bidding  does  not  make  that  case  a  precedent  be¬ 
cause  the  point  does  not  seem  to  have  been  argued. 
There  is  nothing  in  the  decision  to  indicate  that  it  was 
considered,  nor  does  the  fact  that  there  was  only  one 
other  bid  in  the  instant  case  minimize  the  weight  of  the 
facts.  No  bidder  knows  at  the  time  he  makes  his  bid 
how  much  competition  there  will  be,  nor  is  the  govern¬ 
ment  required  to  accept  the  lowest  bid.  Moreover,  the 
government  actually  knew  whether  or  not  the  bid  was 
reasonable  and  let  duplicate  contracts  in  the  same  area 
at  higher  unit  prices  and  offered  Ring  additional  work 
in  the  same  area  at  higher  unit  prices  than  were  includ¬ 
ed  in  the  Ring  bid.  An  arm’s  length  deal,  even  without 
competitive  bidding,  would  be  just  as  good  proof  that 
there  was  no  over-reaching  by  the  petitioner. 

The  Tax  Court  relied  upon  the  decision  of  Spaulding 
v.  Douglas  Aircraft  Co.,  154  F.  (2d)  419  (J.  A.  44). 
That  case  did  not  involve  the  retroactive  aspect  of  the 
statute. 

The  Tax  Court  cites  cases  which  it  assumes  supports 
the  proposition  that  the  due  process  clause  does  not  pro¬ 
tect  a  citizen  against  impairment  of  his  contract  with 
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the  government  as  distinguished  from  a  contract  be¬ 
tween  two  citizens. 

The  first  case  cited  by  the  court  in  an  attempt  to 
support  that  proposition  is  Scranton  v.  Wheeler,  179 
U.  S.  141,  21  S.  Ct.  48. 

That  case  was  decided  on  the  ground  shown  by  syl¬ 
labus  3  of  the  opinion : 

“A  pier  erected  by  the  United  States  on  land 
submerged  under  navigable  water,  the  title  to 
which  is  owned  by  the  riparian  proprietor,  when 
this  is  done  merely  for  the  improvement  of  naviga¬ 
tion,  though  it  permanently  destroys  his  access  to 
the  navigable  waters,  does  not  entitled  him  to  any 
compensation  under  U.  S.  Const.,  5th  Amend.,  pro¬ 
hibiting  property  to  be  taken  for  public  use  with¬ 
out  just  compensation,  since  the  title  to  the  land, 
whether  owned  by  the  riparian  owner  or  by  the 
state,  was  acquired  subject  to  the  rights  which  the 
1  public  have  in  the  navigation  of  such  waters.” 

It  is  clear  that  the  plaintiff  in  that  case  took  his  rights 
subject  to  the  paramount  rights  of  the  government. 
There  is  no  similarity  between  the  principle  of  that  case 
and  the  principle  applicable  to  a  simple  construction 
contract,  to  which  the  government  is  a  party.  Whether 
or  not  in  a  contract  such  as  the  one  here  involved,  a 
citizen  obtains  rights  under  his  contract,  which  are  sub¬ 
ject  to  a  right  of  the  government,  under  the  War  Powers 
Clause  of  the  Constitution,  to  impair  the  contract,  is  not 
decided  by  that  case.  The  real  issue  is — are  war  powers 
paramount  to  such  a  contract? 

The  court  next  cites  the  case  of  United  States  v.  Chi¬ 
cago,  MUwavJcee,  St.  Paul  &  Pacific  R.  R.  Co.,  312  U.  S. 
592,  61  S.  Ct.  772.  In  that  case  the  Court  said:  “The 
damage  sustained  results  not  from  a  taking  of  the  ri¬ 
parian  owner’s  property  in  the  stream  bed,  but  from 
the  lawful  exercise  of  a  power  to  which  that  property 
has  always  been  subject.” 
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The  court  next  cited  the  case  of  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  364,  27  S.  Ct.  367.  This  case 
merely  holds  that  an  order  of  the  Secretary  of  War, 
pursuant  to  statutory  authority  directing  alterations  in 
a  bridge  over  an  interstate  waterway  to  secure  naviga¬ 
tion  against  an  unreasonble  obstruction,  is  not  a  taking 
of  private  property  for  public  use,  for  which  the  Federal 
Constitution  requires  compensation  to  be  made,  but  is 
merely  incidental  to  the  exercise  by  the  government  of 
its  power  to  regulate  commerce  among  the  states. 

The  Tax  Court’s  statement  concerning  these  cases, 
“There  appears  to  have  been  in  these  cases,  as  much 
pre-existing  property  or  contractual  right  as  contended 
for  here,”  is  clearly  erroneous.  In  those  cases  the  rights 
were  subject  to  the  paramount  rights  of  the  govern¬ 
ment.  It  begs  the  question  to  say  that  the  rights  of  the 
government  during  war  gave  it  a  paramount  right  in 
the  sense  that  it  can  impair  its  own  contract. 

The  Tax  Court  states :  “We  consider  the  war  powers, 
at  least,  as  paramount  here  to  contractual  rights.”  Ei¬ 
ther  a  right  is  paramount,  or  it  is  not  paramount.  The 
expression  “as  paramount”  indicates  the  error  in  the 
court’s  approach.  The  court  is  thinking  here  of  what 
it  considers  to  be  a  necessary  right  on  the  part  of  the 
government  during  war  times  and  is  confused  with  what 
it  thought  was  necessary  in  this  case  and  what  was 
paramount  in  the  other  cases.  Likewise,  when  the  court 
compares  the  individual’s  rights  to  due  process  in  a 
contract  with  the  government  and  the  sanctity  of  such 
a  right  with  the  rights  of  the  parties  in  the  cases  last 
referred  to,  the  court  is  comparing  a  right  which  it  rec¬ 
ognizes  to  be  one  possessing  sanctity  with  a  right  which 
is  clearly  a  subordinate  one  to  another  and  paramount 
one  (J.  A.  45).  We  think  the  court’s  failure  to  answer 
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its  own  question  ( J.  A.  45)  in  the  affirmative  was  not 
the  result  of  good  logic. 

The  court  next  cites  the  case  of  Hamilton  v.  Kentucky 
Distilleries  Co.,  251  U.  S.  146,  40  S.  Ct.  106.  It  states 
that  that  case  is  “essentially  contrary  to  the  petitioner’s 
argument.”  The  court  added,  in  commenting  on  that 
case,  “There,  too,  prior  rights  were  relied  on.”  That 
case  involved  no  contract  between  the  government  and  a 
citizen.  Moreover,  it  recognized  “the  war  power  of  the 
United  States,  like  its  other  powers,  and  like  the  police 
power  of  the  states,  is  subject  to  applicable  constitu¬ 
tional  limitations.”  This  case  involved  the  war-time 
Prohibition  Act.  The  court  clearly  misses  the  point 
when,  first  admitting  that  the  case  did  not  involve  a 
contract  between  the  government  and  a  citizen,  it  said: 
“Yet  Hamilton  was  Collector  of  Internal  Revenue,  and 
the  question  of  regulation  was  directly  between  govern¬ 
ment  and  citizen.”  We  see  no  similarity  between  the 
two  problems. 

The  court  then  discusses  Lynch  v.  United  States,  292 
U.  S.  571,  54  S.  Ct.  840.  In  that  case  the  court  recognized 
that,  although  war  risk  insurance  policies  were  not  en¬ 
tered  into  by  the  United  States  for  a  business  purpose, 
nevertheless,  there  were  legal  obligations,  as  in  other 
contracts  of  the  United  States,  and,  being  contracts, 
are  property  and  created  vested  rights.  It  then  point¬ 
ed  out  that  the  amendment  to  the  law,  if  valid, 
“abrogated  (such  contracts)  and  relieved  the  United 
States  from  all  liability  on  the  contracts  without  mak¬ 
ing  compensation  to  the  beneficiaries,”  and  said: 
“Rights  against  the  United  States,  arising  out  of  a  con¬ 
tract  with  it,  are  protected  by  the  Fifth  Amendment.” 
It  is  true  that  the  Court  said,  “the  due  process  clause 
prohibits  the  United  States  from  annulling  them,  un- 
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less,  indeed,  the  action  taken  falls  within  the  federal 
police  power,  or  some  other  paramount  power,”  but  adds 
that  the  Solicitor  General  does  not  suggest  that  there 
were  supervening  conditions  which  authorized  Congress 
to  abrogate  these  contracts  in  the  exercise  of  the  police 
or  any  other  power.  The  Court  also  said:  “Punctilious 
fulfillment  of  contractual  obligations  is  essential  to  the 
maintenance  of  the  credit  of  public  as  well  as  private 
debtors.”  The  Court  pointed  out  the  great  need  for 
economy  in  1933,  but  said:  “But  Congress  was  without 
power  to  reduce  expenditures  by  abrogating  contractual 
obligations  of  the  United  States.”  The  Court  said  that 
would  not  be  economy  “but  an  act  of  repudiation.”  The 
Court  clearly  points  out  the  difference  between  the  im¬ 
pairment  of  contracts  between  citizens  on  the  one  hand 
and  between  the  citizen  and  the  sovereign  on  the  other. 
It  must  not  be  overlooked  that  this  statute  was  passed 
during  the  First  World  War.  So  important  was  the  cor¬ 
rect  application  of  the  proper  principles  to  this  decision 
that  the  courts  devoted  much  time  and  attention  to  the 
collateral  issue  of  whether  or  not  the  statute  could  be 
construed  as  an  intention  on  the  part  of  Congress  to 
withdraw  the  government’s  consent  to  be  sued.  The 
statute  might  be  sustained  on  the  theory  that  Congress, 
in  passing  the  act  as  it  did,  thought  it  was  withdrawing 
the  remedy,  rather  than  repudiating  the  contract.  Nev¬ 
ertheless,  the  Supreme  Court  in  this  case  reversed  the 
decision  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  in  sustaining  the  principle  upon 
which  we  rely  here. 

*  In  connection  with  this  discussion  the  Tax  Court’s 
decision  contains  the  following  statement  ( J.  A.  46) : 
“If  any  supervening  conditions  thus  tacitly  recognized 
as  effecting  contracts,  could  be  more  powerful  than 


30 


those  involved  in  the  recent  war,  we  can  not  vision 
them.”  Here  the  court  apparently  misunderstands  the 
meaning  of  the  phrase  “supervening  conditions”  and 
confuses  a  conditional  right  with  an  absolute  one.  It 
confuses  what  it  deems  to  be  a  right  created  by  emer¬ 
gency  due  to  war  with  a  conditional  right  in  peace  time. 

The  court  then  refers  to  Steuart  <&  Bro.  v.  Bowles,  322 
U.  S.  398,  64  S.  Ct.  1097,  for  the  purpose  of  giving  a 
quotation  from  that  opinion  showing  that  “rationing 
during  war  time  deprives  individuals  of  expected  profit, 
and  that  the  national  interest  cannot  wait  on  individual 
claims  to  preference.”  This  is  undoubtedly  the  law,  but 
the  case  does  not  arise  out  of  a  contract  between  the 
government  and  a  citizen,  and  it  is,  therefore,  no  au¬ 
thority  on  the  real  issue  in  this  case.  The  mere  fact 
that  a  profit  may  be  lost  in  both  situations  merely 
points  out  one  element  of  similarity.  The  distinctive 
feature  is  absent. 

The  court's  quotation  from  Louisville  &  Nashville  R. 
R.  v.  Mottley,  219  U.  S.  467,  31  S.  Ct.  265,  is  for  the  pur¬ 
pose  of  quoting  a  statement  from  that  case  to  the  effect 
that  “all  contracts  are  made  with  reference  to  possible 
exercise  of  rightful  authority  of  government.”  This  ci¬ 
tation  does  not  help  solve  the  problem  or  throw  light 
upon  the  issue.  That  case  deal  with  the  right  of  the 
government  to  regulate  railroads  in  interstate  commerce, 
and  held  that  a  contract  between  the  railroad  and  a  pri¬ 
vate  party  was  subject  to  the  paramount  power  of  the 
government,  and  the  exercise  of  its  power  in  commere 
renders  the  contract  unenforceable.  It  takes  no  argu¬ 
ment  to  point  out  that  the  government's  power  and 
duty  to  regulate  commerce  could  not  be  effectively  car¬ 
ried  out  if  it  were  to  be  inhibited  by  private  contracts 
theretofore  entered  into. 
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The  court  then  proceeds  to  give  its  reasons  why  the 
Renegotiation  Act,  retroactively  applied,  was  a  wise 
and  proper  statute  ( J.  A.  47).  The  court  concluded  that 
the  action  of  Congress  in  making  the  statute  retroac¬ 
tive  was  neither  arbitrary  nor  capricious,  and,  there¬ 
fore,  not  invalid.  What  the  court  says  about  the  saving 
of  money  to  the  government  was  answered  in  the  Lynch 
case.  The  court  thinks  that  there  might  even  be  profit¬ 
eering  where  contracts  were  let  on  competitive  bidding. 
This  seems  to  us  to  be  a  contradiction  in  terms.  The  mere 
fact  that  prices  were  in  a  state  of  flux  and  material  and 
labor  were  hard  to  get,  and  the  demand  was  great,  does 
not  prevent  the  arriving  at  fair  price  by  competitive 
bidding  or  by  arm’s  length  negotiation.  The  petitioner 
had  no  monopoly  on  skill  or  access  to  materials.  The 
court’s  answer  to  our  claim  that  it  was  not  necessary  to 
make  the  statute  retroactive  in  order  to  speed  up  the 
war  effort  seems  to  fall  short  of  the  mark.  It  is  our 
view  that  the  war  effort  could  not  be  speeded  up  as  to 
contracts  already  let  by  placing  the  contractors  in 
jeopardy  as  to  their  contract  rights.  The  court’s  state¬ 
ment  that  it  thought  the  “speed-up”  involved  in  the  war 
effort  definitely  affected  the  availability  of  labor  and  ma¬ 
terials  seems  to  miss  the  point.  The  question  is  not  as  to 
the  effect  of  the  speed-up,  but  whether  or  not  speed  would 
have  been  minimized  if  the  statute  had  not  been  made 
retroactive.  The  court  then  proceeds  to  speak  about 
“military  morale,”  and  refuses  to  agree  that  it  would 
not  be  affected  by  failure  to  make  the  statute  retroac¬ 
tive.  There  is  nothing  in  the  record  to  show,  in  spite 
of  the  “background  material”  offered  by  respondent, 
that  the  armed  forces  were  demanding  that  construc¬ 
tion  contracts  be  impaired  to  avoid  profiteering  or  that 
taxing  statutes  were  inadequate  to  maintain  morale. 
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The  court  then  quotes  from  Helvering  v.  City  Bank 
Co.,  296  U.  S.  85,  56  S.  Ct.  70,  for  the  purpose  of  giving 
the  following  phrase:  “The  test  of  validity  in  respect 
of  due  process  of  law  is  whether  the  means  adopted  are 
appropriate  to  the  end.”  The  court  said  this  in  connec¬ 
tion  with  an  income  tax  law  designed  to  prevent  tax 
avoidance,  and,  after  stating  that  Congress  had  such 
power,  added  the  phrase  quoted  by  the  Tax  Court.  This 
is  not  the  aspect  of  the  due  process  clause  with  which 
we  are  concerned.  The  true  significance  of  the  phrase 
quoted  from  the  Helvering  case  is  made  clear  in  the  Tax 
Court's  quotation  from  the  case  of  Nebbia  v.  People  of 
the  State  of  New  York,  291  U.  S.  502,  54  S.  a.  505.  In 
the  sense  in  which  the  due  process  clause  is  concerned 
here  in  both  the  Helvering  and  Nebbia  cases,  it  merely 
means  that  once  the  power  exists,  then  we  examine  the 
means  to  determine  whether  it  is  appropriate  to  the 
end,  i.  e.,  the  valid  end,  but  even  then,  as  pointed  out  in 
the  Nebbia  case,  and  as  we  shall  argue  in  this  case,  even 
if  we  assume  arguendo  that  under  some  circumstances 
a  retroactive  statute  impairing  the  obligation  of  a  gov¬ 
ernment  contract  with  a  private  citizen  may  be  valid, 
still  it  may  only  be  valid  in  certain  circumstances  and 
may  be  invalid  in  other  circumstances.  The  Tax  Court 
seems  to  confuse  the  question  of  the  power  of  Congress 
which  we  raise  with  the  question  of  how  that  power 
shall  be  exercised  once  its  existence  is  established. 

The  Tax  Court  referred  to  the  Bethlehem  Steel  case, 
315  U.  S.  289,  62  S.  Ct.  581,  in  these  words  ( J.  A.  49) : 
“To  us  it  seems  that  in  the  Renegotiation  Act,  an  act 
such  as  the  Bethlehem  Steel  case  considered  necessary, 
and  one  particularly  providing  retroactivity,  Congress 
has  done  less  than  that  case  said  it  could  do,  ‘draft  busi¬ 
ness  organizations  to  support  the  fighting  men  who 
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risk  their  lives,*  just  as  it  could  ‘draft  men  for  battle 
service* — regardless  of  the  previous  contracts  of  such 
men.** 

The  Court  did  say,  on  page  590  of  62  S.  Ct.,  concern¬ 
ing  the  war  powers  but  by  way  of  dicta :  “Its  power  to 
draft  business  organizations  to  support  the  fighting 
men  who  risked  their  lives  can  be  no  less,**  but  clearly 
there  is  nothing  in  that  opinion  to  justify  the  phrase 
used  by  the  Tax  Court  concerning  that  case,  “one  par¬ 
ticularly  providing  retroactivity.**  It  seems  to  us  that 
no  one  can  read  that  opinion  and  come  to  the  conclusion 
that  there  is  anything  in  it  whatsoever  which,  by  the 
remotest  possibility,  justifies,  or  even  recommends, 
the  writing  of  an  act  to  retroactively  destroy  a  contract 
made  at  arm’s  length  between  the  government  and  a 
citizen  even  during  war  time. 

CONGRESS  DID  NOT  INTEND  THE  ACT 
TO  BE  RETROACTIVE 

The  legislative  history  of  the  act,  which  this  Court 
is  entitled  to  weigh  in  connection  with  the  decision  on 
this  point,  indicates  clearly  that  the  purpose  of  Con¬ 
gress  with  respect  to  the  retroactive  aspect  of  the  act 
was  to  capitalize  the  emotions  incident  to  the  war,  with 
the  expectation  that  many  contractors  would  voluntar¬ 
ily  return  parts  of  their  profits,  either  from  patriotic 
motives  or  from  susceptibility  to  public  opinion,  or  be¬ 
cause,  after  all,  the  amount  they  could  keep  after  taxes 
was  comparatively  small;  also  because  it  would  put 
considerable  pressure  on  parties  dealing  with  the  gov¬ 
ernment  to  satisfy  the  executive  department  in  order 
to  keep  in  its  good  graces  and  be  able  to  obtain  other 
contracts  which  could  be  handed  out  without  regard  to 
merit  arrived  at  through  competitive  bidding,  and  be- 
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cause  of  the  nature  of  the  Renegotiation  Act  the  burden 
on  Contractors  to  obtain  their  legal  rights  under  the 
Constitution  would  be  so  great,  in  view  of  the  com¬ 
paratively  small  gains  which  might  be  realized  in  the 
face  of  hostile  public  opinion  resulting  from  propagan¬ 
da,  that  the  government  could  in  this  way  recover  huge 
sums  of  money  before  a  final  decision  was  had  in  the 
Supreme  Court  of  the  United  States.  These  statements 
may  sound  startling,  but  let  us  see  what  Congress  said 
to  justify  such  a  conclusion.  (See  Appendix  at  end  of 
this  brief. ) 

The  only  comment  we  care  to  make  concerning  the  quo¬ 
tations  in  the  Appendix  is  that  it  seems  quite  clear  that 
there  is  very  grave  doubt  as  to  whether  or  not  Congress 
actually  intended  that  a  contractor  who  had  made  an 
arm’s  length  deal  with  the  government  for  the  building 
of  a  cantonment  before  the  act  was  passed  should  be 
subject  to  have  his  contract  impaired. 

At  most  it  would  seem  that  Congress  intended  that 
there  should  be  obstacles  placed  in  the  way  of  collecting 
their  profit,  which  might  seem  to  be  “too  large”  during 
war  time.  The  latter  objective  has  already  been  served 
and  the  government  “has  been  saved”  large  sums  of 
money,  partly  by  appeal  to  patriotic  motives  and  partly 
by  duress.  It  also  seems  clear  at  this  point — the  urge  to 
breach  the  dyke  of  the  Constitution  should  have  been 
thoroughly  dissipated. 
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The  general  role  is  that  statutes  of  Congress  are  not 
to  be  construed  to  apply  retrocatively,  but  only  as  to  the 
future,  unless  the  intent  of  Congress  is  plain. 

See  Cameron  v.  United  States,  231  U.  S.  710,  34  S.  Ct. 
244. 

See  W iUist on  on  Contracts  (Rev.  Ed.  1945),  Volume 
9,  dealing  with  war  contract  claims,  by  T.  W.  Graske, 
Sections  69  and  70. 

United  States  v.  Why  el,  28  F.  (2d)  30;  certiorari  dis¬ 
missed,  278  U.  S.  664,  49  S.  Ct.  178. 

Statutes  will  not  give  retroactive  operation  so  as  to 
injuriously  affect  rights  previously  vested,  unless  lan¬ 
guage  clearly  requires  it. 

U.  S .  ex  rel.  Fever  v.  Day,  42  F.  (2d)  127. 

Corporations  are  persons  within  the  protection  of  the 
Fifth  Amendment. 

Grosjean  v.  American  Press  Co.,  297  U.  S.  233,  56 
S.  Ct.  444. 

An  interpretation  of  statute,  the  consequences  of 
which  are  mischievous  and  absurd,  should  be  avoided, 
if  possible. 

In  re  Miner ,  9  F.  Supp.  1,  6. 

The  court  erred  in  ruling  that  the  petitioner  had  the 
burden  of  proof. 

The  act  provided  for  a  trial  de  novo.  With  respect  to 
the  prospective  application  of  the  statute,  we  have  al¬ 
ready  indicated  why  there  would  be  no  problem  in  this 
respect;  but  to  require  the  petitioner  in  this  case  to 
prove  that  his  profits  were  not  excessive  not  only  im¬ 
pairs  the  contract  but  treats  the  petitioner  as  one  who 
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had  presumptively  received  ill  gotten  gains,  even  though 
the  money  was  paid  voluntarily  by  the  government  to 
the  petitioner,  and  disregards  the  legitimate  presump¬ 
tion  that  a  contract  made  at  arm’s  length  was  a  valid 
one  and  treats  it  as  invalid  db  initio. 

The  particular  harm  resulting  from  this  approach 
was  not  because  the  burden  was  placed  upon  the  peti¬ 
tioner  of  going  forward  with  the  testimony  but  in  the 
fact  that  the  court  necessarily  viewed  the  testimony 
differently  than  it  would  but  for  this  error. 

If  the  court  had  viewed  the  contract  as  valid  and 
placed  the  burden  on  the  government  to  prove  that  the 
profits  were  excessive,  it  would  have  observed  the  fol¬ 
lowing  facts  in  their  true  light,  rather  than  motivated  it 
to  talk  about  “a  pound  of  flesh”  and  to  make  compari¬ 
son  between  giving  one’s  life  and  giving  one’s  property 
to  save  the  country. 

The  facts  it  seems  to  have  overlooked  are : 

(a)  There  was  no  proof  that  the  contract  price  as 
such  was  unfair  in  the  then  present  market. 

(  b)  That  the  contract  price  was  really  less  than  the 
contract  price  in  identical  contracts  in  the  same  area. 

(c )  That  the  government  was  at  least  as  thoroughly 
qualified  by  skill,  experience  and  actual  information  to 
determine  a  fair  price,  as  was  the  contractor. 

(d)  That  even  though  the  risks  did  not  materialize, 
no  sensible  business  man  could  have  failed  to  take  them 
into  account  in  the  beginning. 

(e)  There  were  no  excessive  profits  realized  by  the 
petitioner. 
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There  were  no  excessive  profits  realized  in  this  case. 

Aside  from  all  constitutional  questions,  and  upon  the 
assumption  that  the  statute  applied  retroactively  is 
valid,  and  on  the  assumptions  that  the  burden  of  proof 
was  rightly  on  the  petitioner,  the  record  does  not  war¬ 
rant  a  judgment  requiring  the  return  of  any  of  the  prof¬ 
its  realized  by  the  petitioner. 

(a)  There  can  be  no  such  thing  as  “excessive  prof¬ 
its,”  unless  the  profits  are  unconscionable  in  the  sense 
indicated  in  the  Bethlehem  case,  when  the  profits  re¬ 
sult  from  a  contract  made  between  competent  parties 
at  arm’s  length,  as  was  this  contract.  It  would  be  well 
to  read  the  language  of  the  Bethlehem  case  at  this  point 
so  as  to  compare  the  profits  of  Ring  in  this  case  with 
the  range  of  profits  which  the  court  said  were  not  un¬ 
conscionable  in  the  accepted  meaning  of  that  term. 

(b)  In  determining  the  profits  earned  by  Ring  he 
must  be  given  credit  for  the  amount  he  was  liable  to  pay 
both  Floyd  and  Wiik,  to-wit,  the  sum  of  $110,275.32  for 
Floyd,  and  $102,388.91  for  Wiik,  because  such  contracts 
are  binding  in  renegotiation  proceedings. 

With  respect  to  the  compensation  to  be  allowed  for 
Floyd  and  Wiik,  the  parties  have  stipulated  that  under 
their  contracts  with  Ring  they  are  entitled  to  the 
amount  thereof,  as  follows: 

M.  A.  Floyd . $110,275.32 

A.  I.  Wiik . $102,388.91 

The  evidence  is  undisputed  and  the  court  found  that 
neither  of  these  men  have  any  family  relationship  what¬ 
soever  to  any  of  the  stockholders,  officers  or  directors  of 
the  Ring  Construction  Corporation;  that  neither  of  them 
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were  ever  stockholders  of  the  corporation;  that  their 
contracts  were  usual  in  the  trade  and  were  of  the  type 
that  they  had  had  for  a  substantial  length  of  time  be¬ 
fore  the  Camp  McCoy  work  was  undertaken;  that  their 
fixed  compensation  was  very  low,  and  that  in  some 
years  they  earned  much  less  than  their  time  was  worth. 

On  the  basis  of  these  undisputed  facts,  it  is  our  posi¬ 
tion  that  the  court  was  required  to  allow  these  two 
items  in  full. 

The  First  Amendment  to  the  Renegotiation  Act,  Sec¬ 
tion  403  (c)  (3),  made  effective  as  of  the  date  of  the 
original  act  provides :  “In  determining  the  excessiveness 
of  profits  *  *  *  the  secretary  shall  recognize  the  prop¬ 
erly  applicable  exclusions  and  deductions  of  the  char¬ 
acter  which  the  contractor,  or  subcontractor,  is  allowed 
under  Chapter  1  and  Chapter  2  E  of  the  Internal  Reve¬ 
nue  Code.” 

The  rules  of  the  Tax  Court  with  respect  to  such  mat¬ 
ters  are  fully  discussed  in  Mertens*  Law  of  Federal  In¬ 
come  Taxation  (1942  ed. ) ,  Vol.  4,  page  396,  in  which  we 
find  the  statement  at  pages  401-402 : 

“If  the  contingent  compensation  is  paid  pursu¬ 
ant  to  a  free  and  arm’s  length  bargain  between  the 
employer  and  the  individual,  particularly  where 
made  before  the  services  are  rendered,  and  the 
terms  are  not  influenced  by  any  consideration  on 
part  of  the  employer  other  than  that  of  securing  on 
fair  and  advantageous  terms  the  services  of  the 
individual,  the  payment  will  be  deductible  as  salary 
or  compensation  even  though  in  the  actual  working 
out  of  the  contract  the  amount  received  by  the  em¬ 
ployee  is  greater  than  the  amount  which  would  or¬ 
dinarily  be  paid.” 

See  Streine  Tool  and  Manufacturing  Company  v. 

Commissioner  (1945),  4  T.  C.  M.  684,  (Mem. 

Op.)  C.  C.  H.  Dec.  14,  650  (M). 
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It  must  be  remembered  that  the  respondent  offered 
no  evidence  whatsoever  to  cast  the  slightest  doubt 
about  the  fairness  of  the  bargain  between  Ring  and  ei¬ 
ther  Floyd  and  Wiik,  or  as  to  the  motives  which  brought 
the  contracts  into  being. 

(c)  The  risk  assumed  by  Ring  was  so  great  that  he 
was  entitled  to  the  profit  he  earned  in  order  that  his 
compensation  for  the  risk  might  be  reasonable.  In  this 
connection  the  risk  must  be  weighed  against  the  net 
profit  after  taxes,  and  not  the  profit  before  taxes,  be¬ 
cause  to  weight  it  against  the  profit  before  taxes  would 
be  to  weigh  it  against  something  which  he  could  not 
keep.  No  businessman  could  be  expected  to  take  a  risk 
of  losing  $100  in  order  to  achieve  a  gain  of  less  than 
$100  if  the  risk  was  as  great,  reasonably  considered,  as 
the  opportunity  for  gain,  reasonably  considered. 

(d)  In  considering  the  problem  of  how  to  determine 
whether  profits  are  excessive  or  not  we  have  already 
shown  that  the  government’s  approach  is  fallacious  and 
ours  is  the  sound  approach;  that  the  government’s  ap¬ 
proach  is  to  look  at  the  facts  after  the  element  of  risk 
has  been  determined  and  the  outcome  is  known,  where¬ 
as  our  approach  is  to  consider  the  risk  from  the  point 
of  view  of  the  parties  at  the  time  the  risk  was  under¬ 
taken.  To  say  to  a  steeplejack,  “You  will  be  paid  fairly 
for  your  risk,”  and  then  when  he  has  climbed  the  stee¬ 
ple  and  has  not  broken  his  neck,  after  the  job  is  com¬ 
pleted,  to  say,  “We  will  pay  you  at  the  going  rate  for 
bricklayers,”  would  not  be  paying  him  for  his  risk. 
The  only  justification  for  paying  him  at  the  wage  rate 
of  bricklayers  after  the  job  is  completed  would  be  if 
one  had  contracted  to  pay  his  heirs  for  the  loss  of  his 
life  if  he  “broke  his  neck.” 
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Since  there  is  nothing  in  the  act  authorizing  the  Price 
Adjustment  Board  to  make  good  any  net  loss  whatso¬ 
ever  which  a  contractor  incurred  in  carrying  out  his 
contract  in  accordance  with  its  terms,  it  follows  that  we 
do  not  reach  the  question  of  “excessive  profits”  until 
such  risks  as  ordinarily  prudent  businessmen  would 
reasonably  contemplate  at  the  beginning  of  the  under¬ 
taking  are  fully  offset  by  an  adequate  allowance.  That 
that  figure  in  this  case  is  sufficiently  large  to  elimi¬ 
nate  all  questions  of  “excessive  profits”  is  demonstrated 
by  the  uncontradicted  testimony  of  the  witnesses  in  the 
case.  The  government  did  not  meet  this  testimony  at 
all,  apparently  because  it  relied  upon  an  unsound  theory 
of  how  “excessive  profits”  were  to  be  determined.  Its 
theory  in  essense  was  that  it  would  pay  a  fair  price  for 
the  services  in  entire  disregard  of  the  risks  assumed 
by  the  contractor.  The  mere  fact  that  the  profits  were 
large  (before  taxes,  or  even  after  taxes)  cannot  in  it¬ 
self  establish  that  adequate  allowance  is  being  made  for 
the  risk  undertaken.  Not  only  is  this  elementary  fair 
play,  but  it  is  required  by  the  statute  and  the  rules  of 
the  Price  Adjustment  Board.  It  is  also  strictly  in  ac¬ 
cordance  with  the  principles  established  through  cross 
examination  of  Maurice  Hirsch  ( J.  A.  525-534). 

DISCUSSION  OF  CONCLUSIVE  OPINION 
OF  SUPREME  COURT 

We  should  like  to  close  the  citation  of  authorities  with 
the  case  of  Louisville  Joint  Stock  Land  Bank  v.  Rad¬ 
ford,  295  U.  S.  555,  55  S.  Ct.  854,  opinion  by  Mr.  Justice 
Brandeis  and  a  unanimous  Court,  decided  May,  1935, 
which  case  had  to  do  with  the  Frazier-Lemke  Act  of 
June,  1934.  The  case  is  significant  because  here  the 
Court  deals  with  a  retroactive  statute  concerning  which 
it  said: 
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“Because  the  acts  is  retroactive,  in  terms,  and 
as  here  applied,  purports  to  take  away  rights  of 
the  mortgagee  in  specific  property,  another  provi¬ 
sion  of  the  Constitution  is  controlling. 

“The  bankruptcy  power,  like  the  other  great  sub¬ 
stantive  powers  (italics  supplied)  of  Congress,  is 
subject  to  the  Fifth  Amendment”  (citing  numer¬ 
ous  cases ) . 

In  considering  the  retroactive  aspects  of  the  act  the 
Court  cited  argument  to  proponents  as  follows: 

“that  the  changes  in  the  mortgagee’s  rights  in  the 
property,  even  if  substantial,  are  not  arbitrary  and 
unreasonable,  because  they  were  made  for  a  per¬ 
missible  public  purpose.  That  claim  appears  to  rest 
primarily  upon  the  following  propositions:  1.  The 
welfare  of  the  nation  demands  that  our  farms  be 
individually  owned  by  those  who  operate  them.  2. 
To  permit  widespread  foreclosure  of  farm  mort¬ 
gages  would  result  in  transferring  ownership,  in 
large  measure,  to  great  corporations;  would  trans¬ 
form  farmer-owners  into  tenants  or  farm  laborers; 
and  would  tend  to  create  a  peasant  class.  3.  There 
was  grave  danger  at  the  time  of  the  passage  of  the 
act,  that  foreclosure  of  farms  would  become  wide¬ 
spread.  The  persistent  decline  in  the  prices  of  ag¬ 
ricultural  products,  as  compared  with  the  prices  of 
articles  which  farmers  are  obliged  to  purchase,  had 
been  accentuated  by  the  long  continued  depression 
and  had  made  it  impossible  for  farmers  to  pay  the 
the  charges  accruing  under  existing  mortgages.  4. 
Thus  had  arisen  an  emergency  requiring  congres¬ 
sional  action.  To  avert  the  threatened  calamity  the 
act  presented  an  appropriate  remedy.  Extensive 
economic  data,  of  which  in  large  part  we  may  take 
judicial  notice,  were  submitted  in  support  of  these 
propositions.” 

Concerning  this  “background”  for  the  act,  the  Court 
said: 

“We  have  no  occasion  to  consider  either  the 
causes  or  the  extent  of  farm  tenancy;  or  whether 
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its  progressive  increase  would  be  arrested  by  the 
provisions  of  the  act.  Nor  need  we  consider  the  oc¬ 
cupations  of  the  beneficiaries  of  the  legislation. 
These  are  matters  for  the  consideration  of  Con- 
'  gress;  and  the  extensive  provision  for  the  refinanc¬ 
ing  of  farm  mortgages  which  Congress  has  already 
made,  shows  that  the  gravity  of  the  situation  has 
been  appreciated.  The  province  of  the  Court  is  lim¬ 
ited  to  deciding  whether  the  Frazier-Lemke  Act  as 
applied  has  taken  from  the  bank  without  compen- 
'  sation,  and  given  to  Radford,  rights  in  specific 
property  which  are  of  substantial  value.  Compare 
Ochoa  v.  Hernandez  y  Morales ,  230  U.  S.  139,  33  S. 
Ct.  1033;  Citizens  Savings  <&  Loan  Association  v. 
Topeka,  20  Wall.  655;  In  re  Dillard,  7  Fed.  Cas.  706, 
No.  3912. 

“As  we  conclude  that  the  act  as  applied  has  done 
so,  we  must  hold  it  void;  for  the  Fifth  Amendment 
1  commands  that,  however  great  the  nation’s  need, 
private  property  shall  not  he  thus  taken,  even  for  a 
wholly  public  use,  without  just  compensation.  If 
the  public  interest  requires,  and  permits,  the  taking 
of  property  of  individual  mortgagees  in  order  to  re¬ 
lieve  the  necessities  of  individual  mortgagors,  re¬ 
sort  must  he  had  to  proceedings  of  eminent  domain; 
so  that,  through  taxation,  the  burden  of  the  relief 
afforded  in  the  public  interest  may  he  home  by  the 
public.’’  (Italics ours.) 

Thus  spoke  a  great  judge,  on  behalf  of  an  undivided 
Court  in  1935  concerning  the  impairment  of  a  valid  con¬ 
tract  in  the  light  of  grave  public  needs  in  comparison 
with  which  the  alleged  need  for  the  Renegotiation  Act 
retroactively  applied  is  as  nothing. 
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TAX  COURT’S  REASONING  IN  RE  EXCESSIVE 
PROFITS  CLEARLY  ERRONEOUS 

In  discussing  the  problem  of  excessive  profits,  the 
court  found  most  of  the  facts  contended  for  by  the  pe¬ 
titioner  (J.  A.  52,  53).  However,  on  the  issue  of  the 
proper  valuation  of  risk  as  required  by  the  statute  and 
regulations,  the  Court  rested  its  allowance  of  profits  on 
the  ground  that  a  contractor  should  feel  happy  to  earn 
10%  on  the  allowable  costs.  The  court  made  the  fatal 
error  of  acting  upon  the  notion  that  because  an  average 
profit  of  10%  in  the  contracting  business  is  reasonable, 
as  deemed  by  a  government  witness,  therefore,  an  al¬ 
lowance  of  a  little  more  than  10%  in  this  case  was  prop¬ 
er.  The  court  overlooked  the  fact  that  since  this  is  a 
hazardous  and  speculative  business,  a  contractor  who 
figured  10%  profit  in  each  case  might  well  go  broke  on 
one  particular  contract,  such  as  this  one. 

The  court  found  all  of  the  facts  with  respect 
to  Floyd  and  Wiik  as  we  contended  them  to  be 
and  agreed  that  Section  403  (c)  (1)  (3)  of  the  Re¬ 
negotiation  Act  applied  here.  The  court,  neverthe¬ 
less,  failed  to  apply  it,  apparently  on  the  authority  of 
Floyd  v.  Ring  Construction  Corporation,  66  Fed.  Supp. 
436 ) .  That  case  was  not  concerned  with  the  application  of 
the  regulation  in  question,  but  with  the  construction  of 
a  contract  between  Floyd  and  Ring,  and  merely  dis¬ 
missed  the  case  as  having  been  prematurely  brought. 
It  did  not  decide  what  the  construction  of  the  contract 
should  be  if  the  Renegotiation  Act  was  invalid  as  ap¬ 
plied  to  the  Ring  contract.  It  is  true,  of  course,  that  if 
the  act  is  sustained,  Floyd’s  compensation  will  be  sub¬ 
ject  to  it  under  that  decision,  but  if  the  act  is  invalid, 
Floyd  will  be  entitled  to  the  full  agreed  compensation. 


44 


It  seems  to  us  that  the  court  was  required  to  construe 
the  Floyd  contract  on  the  evidence  before  it  without 
reference  to  the  decision  referred  to  because  of  the  stip¬ 
ulation  made  by  counsel  for  the  government  to  the  ef¬ 
fect  that  the  compensation  which  Floyd  was  entitled  to, 
but  for  the  Renegotiation  Act,  was  the  full  amount 
claimed.  There  was  no  stipulation  construing  the  Floyd 
contract.  Moreover,  this  Court,  if  it  reaches  the  ques¬ 
tion  of  excessive  profits,  and  in  looking  at  the  contract 
price  to  determine  whether  that  was  unconscionable, 
must  take  into  account  that  the  petitioner,  on  this 
record,  had  contracted  to  and  intended  to  pay  the  full 
compensation  to  Floyd,  as  well  as  to  Wiik.  Nor  is  there 
anything  to  which  the  Court  could  point  as  a  basis  for 
disregarding  the  Wiik  item.  It  allowed  only  thirty  thou¬ 
sand  dollars  ( $30,000.00 )  for  each  Floyd  and  Wiik. 

THE  LICHTER  CASE 

We  cannot  close  this  brief  without  calling  the  Court’s 
attention  to  the  most  recent  pronouncement  on  le¬ 
gal  problems  involved  in  the  Renegotiation  Act  of  the 
Supreme  Court  of  the  United  States  in  the  case  of 
Jacob  Lichter,  et  aX.,  Petitioners ,  v.  United  States  of 
America,  consolidated  with  A.  V.  Povmall,  et  aX.,  Peti¬ 
tioners,  v.  United  States  of  America,  and  Alexander 
WoU  Combing  Company,  Petitioner,  v.  United  States  of 
America,  decided  June  14,  1948,  —  U.  S.  — ,  68  S.  Ct. 
1294.  We  find  much  of  value  to  the  Court  in  this  case. 
The  things  about  that  case  which  are  significant,  in 
our  opinion,  are  those  which  indicate  that  that  Court, 
in  deciding  those  cases,  carved  out  and  excluded  from 
its  decisions  some  of  the  more  important  problems 
which  are  involved  in  our  case  and  has  left  them  point¬ 
edly  undecided.  The  Court  first  pointed  out  that  in  each 


of  the  three  cases  the  principal  issue  is  the  constitu¬ 
tionality,  on  its  face,  of  the  Renegotiation  Act.  It  also 
pointed  out  that  the  secondary  issue  was  “whether  the 
failure  of  the  respective  petitioners  to  petition  the  Tax 
Court  for  a  re-determination  of  the  amount,  if  any,  of 
their  excessive  profits  excludes  from  consideration 
here  the  coverage  of  the  act,  the  amount  of  the  profits, 
and  other  comparable  issues  which  could  have  been  pre¬ 
sented  to  the  Tax  Court.” 

The  significance  here  of  the  expression,  “the  princi¬ 
pal  issue  is  the  constitutionality,  on  its  face,  of  the 
Renegotiation  Act,”  is  that  in  our  case  the  government 
has  seen  fit  to  introduce  the  background  material  so 
that  the  Court  is  not  restricted  to  the  face  of  the  act. 

The  Court  pointed  out  that  by  reason  of  the  finality 
of  the  determination  of  excessive  profits  resulting  from 
the  failure  to  petition  the  Tax  Court  for  review  that  it 
would  not  pass  upon  the  issues  attempted  to  be  raised 
as  to  the  coverage  of  the  act,  the  amount  of  the  profits, 
or  other  matters  which  petitioners  might  have  present¬ 
ed  to  the  Tax  Court,  but  did  not.  To  show  that  the 
court  was  excluding  from  its  consideration  the  ques¬ 
tion  of  renegotiating  a  contract  between  a  private  citi¬ 
zen  and  the  government  pursuant  to  an  act  passed  af¬ 
ter  the  contract  was  made,  we  call  the  Court’s  attention 
to  the  following  language : 

“Our  first  question  relates  to  the  method  of  ad¬ 
justing  net  compensation  for  war  services  through 
the  compulsory  renegotiation” 

of  profits  under  existing  contracts  between  private  par - 
ties.  The  Court  added : 

“The  collection  of  renegotiated  excessive  profits 
on  a  war  subcontract  also  is  not  in  the  nature  of  a 
penalty  and  is  not  a  deprivation  of  a  subcontractor 
of  his  property  without  due  process  of  law  in  viola¬ 
tion  of  the  Fifth  Amendment.” 
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The  Court  further  said : 

“The  excessive  profits  claimed  by  the  government 
in  these  cases  arose  out  of  contracts  between  the 
respective  petitioners  and  other  private  parties. 
None  arose  out  of  contracts  made  directly  with  the 
government  itself.  *  *  *  We  therefore  do  not  have 
before  us  an  issue  as  to  the  recovery  of  excessive 
profits  on  any  contract  made  directly  with  the  gov¬ 
ernment  *  *  *  ” 

The  final  conclusion  is  in  these  words: 

“For  these  reasons,  we  uphold  the  constitution¬ 
ality  of  the  Renegotiation  Act  on  its  face  as  au¬ 
thority  for  the  recovery  of  excessive  profits  as 

1  ordered  in  the  three  respective  cases  before  us 
*  *  *  »» 


It  is  clear,  therefore,  that  this  case  not  only  fails  to  de¬ 
cide  any  of  the  issues  in  our  case,  but  carves  any  such  is¬ 
sues  out  of  the  decision,  in  a  manner  to  show  it  was  inten¬ 
tional.  The  fact  that  the  Court  felt  the  need  of 
writing  this  lengthy  opinion  and  resorting  to  argu¬ 
ments  similar  to  those  made  by  Respondent  here  to 
sustain  the  act  as  applied  to  contracts  between  individ¬ 
uals  in  a  case  where  the  Tax  Court  remedy  was  not 
used,  is  some  indication  of  the  seriousness  of  the  prob¬ 
lem  which  we  raise.  If  all  of  that  language  was  neces¬ 
sary  to  decide  the  issues  in  the  Supreme  Court  cases 
above  referred  to,  what  is  there  left  to  bridge  the  gap 
here? 
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CONCLUSION 

It  is  important  that  we  point  out  our  justification  for 
a  number  of  assertions  in  our  statement  of  the  facts 
and  argument  concerning  the  facts.  We  asserted,  among 
other  things,  that  there  was  no  evidence  that  the  con¬ 
tract  price  was  not  a  fair  one,  arrived  at  at  arm’s 
length.  We  asserted  that  the  government  failed  to  es¬ 
tablish  either  that  the  contract  price  was  unfair  or  that 
the  government  did  not  deal  at  arm’s  length  with  the 
petitioner.  The  first  point  to  be  noted  in  connection 
with  these  assertions  is  that  they  are  based  primarily 
upon  the  ground  that  the  burden  of  proof  as  to  each 
of  these  points  was  necessarily  upon  the  Respondent. 
Secondly,  we  believe  the  evidence  in  the  record  over¬ 
whelmingly  supported  our  claims  in  this  regard.  It  is 
because  the  record  is  so  long  upon  these  matters  that  it 
will  be  either  necessary  for  the  Court  to  read  the  record, 
if  it  is  inclined  to  do  so,  or,  if  Respondent  should  have 
any  doubt  about  where  the  burden  of  proof  really  lies, 
the  respondent  may  feel  called  upon  to  show  where  in 
the  record  there  is  any  proof  to  the  contrary  of  our  po¬ 
sition  on  these  two  points.  It  is  perfectly  clear  that 
the  Tax  Court  approach  the  entire  problem  of  a  fair 
contract,  arrived  at  at  arm’s  length,  as  though  the  bur¬ 
den  was  upon  the  petitioner  to  show  that  his  profit  was 
reasonable,  and  that  it  did  this  looking  at  the  experience 
on  the  job  from  the  point  of  view  of  hind-sight,  rather 
than  from  the  position  of  the  parties  at  the  time  the 
principal  contract  was  made.  The  reading  of  the  court’s 
decision  will  demonstrate  this  to  be  correct.  Had  the 
court  taken  the  proper  viewpoint  as  to  the  burden  of 
proof,  it  would  have  been  required  to  find,  as  a  matter 
of  law,  that  the  contract  was  fairly  entered  into  for 
what  everybody  was  bound  to  believe  on  the  facts  then 
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available  to  be  a  fair  price.  The  findings  can  be  searched 
in  vain  for  any  finding  to  the  contrary. 

We  believe  it  to  be  the  duty  of  this  Court  to  decide  this 
case  upon  the  basis  of  the  decisions  of  the  Supreme  Court 
now  applicable  thereto. 

Respectfully  submitted, 

JOSIAH  E.  BRILL, 

500  Builders  Exchange  Bldg., 
Minneapolis,  Minnesota. 

ROBERT  A.  LITTLETOWN, 
Tower  Building, 

Washington,  D.  C., 

Counsel  for  Petitioner . 
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APPENDIX 

On  March  30, 1942,  before  the  Senate  Committee,  rep¬ 
resentatives  of  the  War  Department  and  the  Navy  De¬ 
partment,  and  the  War  Production  Board,  were  heard. 
General  Somervell,  of  the  War  Department,  was  ques¬ 
tioned  by  Senator  Overton,  and  the  colloquy  was  as  fol¬ 
lows: 

“Senator  Overton:  Let  me  ask  the  general  one 
question.  You  have  submitted  to  be  inserted  in  the 
record  a  memorandum  in  reference  to  redetermina¬ 
tion  of  price  which  is  to  be  inserted  in  future  con¬ 
tracts,  or  would  it  apply  to  existing  contracts? 

General  Somervell:  It  applies  to  future  contracts. 
We  cannot  make  it  retroactive. 

Senator  Overton:  Yes,  sir. 

General  Somervell :  However,  notwithstanding 
the  absence  of  such  a  provision,  we  are  going  into 
any  contracts  where  we  believe  there  is  an  exces¬ 
sive  profit,  and  obtaining  reductions  in  the  prices. 

Senator  Overton:  That  is  through  mutual  agree¬ 
ment? 

General  Somervell :  Yes,  sir. 

Senator  Overton:  There  is  no  clause  in  the  con¬ 
tracts  permitting  you  to  do  it? 

General  Somervell:  That  is  correct. 

Senator  Overton:  But  hereafter  there  will  be  a 
clause? 

General  Somervell:  Yes,  sir. 

Senator  Overton:  That  will  authorize  a  read¬ 
justment  of  the  prices? 

General  Somervell:  Yes,  sir. 

Senator  Overton:  That  readjustment  of  price 
will  allow  a  certain  percentage  of  profit? 

General  Somervell:  It  does  not  specify  a  certain 
percentage,  but  allows  a  reasonable  profit. 

Senator  Overton:  A  reasonable  profit,  under  all 
the  facts  and  circumstances? 

General  Somervell:  Yes,  sir.  We  now  have  con¬ 
tracts  where  they  are  making  1,  2,  3,  4  or  5  per 
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cent.  The  amount  of  the  profit  is  dependent  to  a 
great  extent  on  the  number  of  times  a  man’s  money 
is  turned  over,  the  development  costs,  the  time  of 
production,  and  all  similar  factors”  (p.  28,  Hear¬ 
ings  Before  the  Subcommittee  of  the  Committee  on 
Appropriations,  United  States  Senate,  77th  Con¬ 
gress,  2nd  Session  on  H.  R.  6868). 

The  committee  then  suggested  to  General  Somervell 
that  he  propose  some  other  type  of  provision  which 
would  adequately  serve  the  purpose  desired.  Several 
days  later  he  returned  and  offered  an  amendment  which 
interms  was  practically  identical  to  Section  403  as  fi¬ 
nally  adopted  and  passed,  when  the  following  discussion 
took  place  before  the  Senate  Committee : 

“Senator  Thomas :  What  does  this  do  that  is  not 
now  being  done? 

General  Somervell:  Nothing. 

Senator  Thomas :  That  is  what  I  thought. 

Senator  McCarren:  That  is  exactly  right. 

General  Somervell:  In  other  words,  we  now  have 
a  board  of  contract  adjustments.  We  are  examining 
these  contracts.  We  have  just  completed  a  review 
or  renegotiation  of  a  contract  with  the  Continental 
Motors,  which  made  an  over-all  savings  of  approxi¬ 
mately  $40,000,000,  a  pretty  substantial  amount; 
and  we  are  doing  the  same  with  another  set  of  con¬ 
tracts  today.  So  far  we  have  received  cooperation 
from  the  people  concerned  in  going  over  these  con¬ 
tracts,  and  we  expect  to  continue  to  receive  it. 
However,  this  gives  us  the  right  to  demand  certain 
things  which  we  now  get  merely  by  agreement. 

Senator  McKellar:  I  think  it  accomplishes  a 
great  deal 

General  Somervell:  It  does. 

Senator  McKellar:  Let  me  suggest  that  it  puts 
the  country  on  notice  about  it.  That  is  another 

thing  that  it  accomplishes.” 

***** 

“Senator  McKellar:  I  doubt  very  much  whether 
you  have  a  right,  when  you  make  a  contract  with 
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a  citizen  and  he  makes  an  unconscionable  profit 
after  you  go  into  the  contract,  I  doubt  very  much 
whether  you  have  got  a  right  to  redraft  the  con¬ 
tract  so  as  to  provide  that  we  [he]  will  make  only 
a  reasonable  profit.  I  do  not  think  you  have  got 
that  right  under  the  law. 

General  Somervell :  We  have  not  got  the  right. 

Senator  McKellar:  You  have  not  got  the  right 
and,  in  my  judgment,  the  only  way  that  you  can 
exercise  any  such  claim  of  right  would  be  through 
not  giving  that  particular  contractor  another  con¬ 
tract.  That  is  the  only  thing. 

Senator  O’Mahoney:  Mr.  Chairman,  the  second 
war-powers  bill,  which  was  signed  by  the  Presi¬ 
dent  only  a  few  days  ago,  has  given  the  govern¬ 
ment  much  more  authority  than  it  had  prior  there¬ 
to. 

Senator  McKellar:  Not  to  set  aside  a  contract. 

Senator  O’Mahoney:  I  think  you  are  right. 

Senator  McKellar:  I  think  that  is  right”  (pp.  86, 
87,  88,  ibid.). 

Thereafter  the  following  discussion  of  the  McKellar 
amendment  took  place : 

“Mr.  Shipstead:  Will  the  proposal  now  before  us 
affect  contracts  already  let? 

Mr.  McKellar:  Yes;  it  will  affect  all  contracts. 

Mr.  Shipstead:  It  will  not  result  in  a  charge  of 
violation  of  contract,  will  it? 

Mr.  McKellar:  I  believe  that  it  can  be  worked 
out,  but  there  is  a  provision  in  the  bill  which  says 
that  if  any  part  of  the  bill  is  declared  unconstitu¬ 
tional  the  remaining  part  of  the  bill  will  remain  in 
effect.” 

*  *  *  *  * 

“Mr.  Hill:  With  reference  to  existing  contracts, 
contracts  which  have  already  been  let,  as  I  under¬ 
stand,  the  senator’s  proposed  amendment  would 
cover  those  contracts  just  as  well  as  future  con¬ 
tracts. 

Mr.  McKellar:  Yes. 
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Mr.  Hill:  Suppose  a  person  who  has  a  contract 
does  not  wish  to  negotiate.  Would  the  senator’s 
amendment  give  to  the  government  the  power  to 
1  cancel  that  contract  and  force  renegotiation? 

Mr.  McKellar:  If  the  person  who  has  the  con- 
*  tract  will  not  agree  to  renegotiate,  the  amendment 
provides  that  the  secretary  may  withhold  from  him 
so  much  of  the  contract  price  as  represents  exces¬ 
sive  profits. 

Mr.  Hill:  The  senator  will  recall  that  the  Su¬ 
preme  Court  handed  down  a  decision  several  weeks 
ago  saying  that  it  would  not  set  aside  a  contract 
because  there  happened  to  be  an  unconscionable 
profit  in  it;  that  the  Congress  had  the  power  to 
legislate  to  prevent  unconscionable  profits,  but  that 
the  court  would  not  undertake  to  set  aside  such 
contracts. 

Mr.  McKellar:  That  is  precisely  what  we  propose 
to  do  in  the  bill. 

Mr.  Hill:  I  understand  what  the  senator  from 
Tennessee  has  in  mind.  I  wish  to  make  sure  that 
that  is  exactly  what  the  amendment  provides  so 
far  as  existing  contracts  are  concerned.  Suppose  a 
contractor  has  a  contract  today,  and  the  govern¬ 
ment  feels  that  he  is  making  an  unconscionable  or 
unreasonable  profit;  what  can  the  government  do? 

Mr.  Tydings :  It  can  reopen  it. 

Mr.  Hill:  Suppose  the  contractor  says  he  does 
not  want  to  do  that. 

Mr.  McKellar:  I  do  not  think  there  will  be  one 
contract  in  a  million  in  connection  with  which  the 
1  contractor  will  not  wish  to  continue  the  negotia¬ 
tion”  (pp.  3480,  3481,  ibid.). 

The  senator  then  agreed  to  strike  the  case  amend¬ 
ment  from  H.  R.  6868,  and  the  following  discussion 
took  place : 

“Mr.  Taft:  Mr.  President,  if  the  senator  from 
Tennessee  will  again  yield,  I  should  like  to  ask  him 
1  what  renegotiation  of  contract  means.  I  have  not 
been  able  to  tell.  Does  it  mean  setting  aside  the 
old  contract;  and  is  the  new  one  to  be  voluntary? 
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Mr.  McKellar:  The  contract  would  not  be  set 
aside  at  all. 

Mr.  Taft:  Would  the  Secretary  of  War  do  all  the 
renegotiation? 

Mr.  Hayden:  Not  at  all.  I  can  illustrate  it — 

Mr.  Taft:  We  have  already  enacted  a  law  au¬ 
thorizing  the  Secretary  of  War  to  renegotiate  con¬ 
tracts.  He  has  that  power  under  the  Second  War 
Powers  Act.  The  power  to  renegotiate  contracts 
already  exists.  We  do  not  need  this  amendment  for 

that  purpose  if  the  renegotiation  is  voluntary.” 

***** 

“I  do  not  know  what  renegotiation  means,  wheth¬ 
er  it  means  by  force  or  whether  it  simply 
means  that  the  secretary  may  set  aside  the 
old  contract  and  say  ‘You  will  not  have  a  new 
contract  until  you  agree  with  me  on  a  new  price/ 
I  suppose  that  must  be  what  it  means.  If  the  pro¬ 
vision  is  that  the  Secretary  of  War  may  say  at  any 
time,  ‘This  contract,  formerly  made,  signed,  and 
sealed  by  the  United  States,  is  no  good  any  more, 
Mr.  X;  come  around  and  renegotiate  with  me  to¬ 
morrow;  when  Mr.  X  comes  around  the  next  day,  so 
far  as  I  can  see,  the  Secretary  of  War  may  say,  you 
must  take  half  the  price  I  offered  you  before;  Mr. 
X  will  have  to  take  it,  or  lose  all  the  money  he  has 
spent’  ”  (pp.  3482,  3483,  Congressional  Record,  77th 
Congress,  2nd  Session). 

The  Senator  then  discussed  the  question  of  whether 
Subsection  (f)  of  Section  403,  as  offered  by  Senator 
McKellar,  should  be  stricken  out  of  H.  R.  6868: 

“Is  all  of  Subsection  (f )  out  of  the  bill,  I  ask  the 
senator  from  Tennessee?  If  so,  there  is  no  provi¬ 
sion  for  making  any  rules  in  advance  at  all,  and  the 
bill  leaves  the  whole  matter  in  the  arbitrary  and  in¬ 
dividual  discretion  of  the  secretaries,  without  any 
rule  whatever  to  determine,  in  the  case  of  each  con¬ 
tract,  whether  a  particular  contractor  has  or  has 
not  obtained  an  excessive  profit”  (p.  3485,  ibid.). 
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“Mr.  Barkley:  I  call  attention  to  the  fact  that 
not  only  does  the  amendment  as  it  is  now  proposed, 
without  Subsection  (f),  apply  to  future  contracts; 
but  Subsection  (c)  of  the  amendment,  on  page  3, 
provides  that  it  shall  not  apply  to  all  contracts 
heretofore  or  hereafter  made,  whether  there  is  or 
not  any  renegotiation  provision  in  them.  So  the 
departments  could  go  into  all  contracts. 

Mr.  Clark  of  Missouri:  Does  the  senator  think 
that  we  could  enact  a  law  impairing  the  validity  of 
contracts? 

Mr.  Barkley:  We  did  so  after  the  last  World  War. 
We  provided  by  law  for  readjustment  of  contracts 
which  had  been  entered  into.  The  Constitution  of 
the  United  States  provides  that  the  states  may  not 
enact  such  laws. 

Mr.  Clark  of  Missouri :  I  know  what  the  Consti¬ 
tution  of  the  United  States  provides;  but  does  the 
senator  think  that  the  Congress  can  impair  the  va¬ 
lidity  of  contracts? 

Mr.  Barkley:  1  think  that  Subsection  (c)  would 

be  a  constitutional  enactment/’ 

*  *  *  *  * 

“Mr.  Lee:  Did  not  the  Supreme  Court  recently 
pass  on  the  profits  of  the  Bethlehem  Steel  Company 
in  a  lawsuit  which  had  lasted  ever  since  the  first 
World  War? 

Mr.  George:  Yes,  they  did;  but  the  Bethlehem 
Steel  Company  contract  was  re-examined,  not  un¬ 
der  a  statute  similar  to  that  here  proposed,  which 
would  authorize  the  recovery  of  excess  profits. 
There  was  no  congressional  expression  on  the  sub¬ 
ject,  and  that  was  the  basis  of  the  Supreme  Court’s 
decision. 

Mr.  Lee:  If  we  should  eliminate  Subsection  (f), 
there  would  not  be  any  expression  of  Congress  in 
the  statute. 

Mr.  George:  Oh,  yes,  because  this  bill,  outside 
of  Section  (f),  requires  the  secretaries  to  put  into 
the  contracts  all  these  provisions  to  withhold  pay¬ 
ment  and  to  institute  suit  if  there  has  been  an  ex¬ 
cessive  profit  made. 


•  • 
vu 

Mr.  Lee:  There  was  no  recovery  from  the  Beth¬ 
lehem  Steel  Company,  was  there,  although  there 
were  millions  of  dollars  involved? 

Mr.  George:  It  does  not  make  any  difference 
whether  millions  of  dollars  or  millions  of  cents  were 
involved,  so  far  as  that  goes,  but  the  Bethlehem 
Steel  case  was  decided  precisely  because  there  were 
not  at  that  time  on  the  statute  books  provisions 
proposed  to  be  put  into  this  bill;  and  for  that  rea¬ 
son  the  case  fell  down/’ 

*  *  *  *  * 

“Mr.  George:  Yes;  that  case  was  decided  a  short 
time  ago,  but  if  the  provisions  embodies  in  this  bill 
had  been  the  law  at  the  time  the  Bethlehem  Steel 
Company  made  the  contract,  the  decision  of  the 
Supreme  Court  would  have  been  directly  to  the 
contrary.  The  government  would  have  had  the 
right  to  recover.  The  Court  put  its  decision  square¬ 
ly  on  the  ground  that  Congress  had  not  provided 
for  recovery  of  excess  profits”  (pp.  3498,  3499, 
3500,  ibid. ) . 

On  April  7,  1942,  the  Senate  voted  to  strike  out  Sub¬ 
section  (f )  as  offered  by  Senator  McKellar.  H.  R.  6868 
was  then  sent  to  a  conference  committee  and  reintro¬ 
duced,  in  the  form  as  finally  passed  in  the  House  of  Rep¬ 
resentatives  on  April  21,  1942,  when  the  following  dis¬ 
cussion  took  place: 

“Mr.  Tarver:  Does  the  language  of  the  amend¬ 
ment  the  gentleman  suggests  and  which  he  is  ask¬ 
ing  the  House  to  adopt  lay  down  any  yardstick  for 
use  by  the  secretaries  in  determining  what  are  or 
are  not  excessive  profits? 

Mr.  Cannon  of  Missouri:  It  leaves  it  for  him 
alone  to  determine  what  is  a  fair  and  reasonable 
profit  and  the  formula  by  which  he  may  elect  to 
reach  that  determination. 

Mr.  Tarver:  Why  should  not  the  Congress  deter¬ 
mine  what  is  or  is  not  a  reasonable  profit  instead  of 
delegating  that  authority  to  the  secretary? 
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Mr.  Cannon  of  Missouri :  That  phase  of  the  prop¬ 
osition  along  with  many  others,  was  considered  by 
the  conferees,  but  due  to  the  wide  variation  in 
amounts  involved,  from  15  cents  to  $15,000,000,000, 
and  in  subject  matter  ranging  from  contracts  for 
the  purchase  of  a  carload  of  eggs  to  the  manufac¬ 
ture  of  a  four-engine  bomber,  it  was  a  practical  im¬ 
possibility  to  attempt  any  such  standard  as  the 
gentleman  suggests. 

May  I  also  say  that  it  was  the  testimony  of  the 
witnesses  for  the  department  who  appeared  before 
us  that  this  legislation  is  not  particularly  neces¬ 
sary  at  this  time  for  the  reason  that  they  have  es¬ 
tablished  in  the  War  Department  a  cost  analysis 
section  and  a  price  control  board  which  have  al¬ 
ready  carried  out  precisely  the  functions  which  this 
amendment  authorizes.  They  are  already  volun¬ 
tarily  renegotiating  these  contracts  and  securing 
readjustments  and  are  recapturing  excess  pay¬ 
ments  and  covering  them  back  into  the  treasury. 
They  have  renegotiated  many  contracts,  and  in  no 
instance  has  there  been  any  objection  on  the  part 
of  any  contractor  to  renegotiation  or  adjustment 
of  contract,  and  already  there  has  been  paid  back 
into  the  treasury  in  excess  of  $95,000,000. 

It  is  difficult  to  estimate  costs  and  profits  of 
this  character  in  advance.  Corporations  are  called 
upon  to  fabricate  products  never  made  before.  They 
involve  new  construction,  new  labor  and  industrial 
conditions,  and  new  material  markets  fluctuating 
under  unpredictable  war  influence.  As  a  result 
some  contracts  brought  in  large  profits,  while  oth¬ 
ers  brought  bankruptcy.  In  other  words,  until 
schedules  can  be  established  by  experience,  all  war 
contracts  must  be  tentative,  all  procedure  experi¬ 
mental,  and  all  profits  contingent. 

But  time  is  the  essence.  We  can  appropriate  dol¬ 
lars  but  we  cannot  appropriate  time.  The  enemy  is 
at  our  gates.  The  first  need  has  been  to  get  produc¬ 
tion  started.  The  usual  system  of  awarding  on  bids 
is  no  longer  workable.  Hence  agreements  must  be 
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entered  into  which  unwittingly  may  be  unfair  to 
either  the  government  or  the  contractor. 

The  only  method  of  meeting  the  situation  is  to 
make  the  contracts  and  then,  when  by  a  system  of 
trial  and  error,  we  have  determined  the  basis  on 
which  reasonable  profits  may  be  figured,  renego¬ 
tiate  as  the  War  Department  has  been  doing  so 
successfully  up  to  this  time.  That  is  the  plan 
which  we  here  propose  to  legalize  with  the  expecta¬ 
tion  that  it  will  be  continued  until  the  proper  legis¬ 
lative  committees  of  the  House  have  had  an  oppor¬ 
tunity  to  devise  plans  by  which,  through  taxation, 
we  can  recover  unreasonable  profits  regardless  of 
the  nature  of  the  contract  or  the  character  of  the 
subject  matter. 

Mr.  Cannon  of  Missouri:  The  language  in  this 
case  is  mandatory.  It  requires  the  secretary  to  do 
what  he  is  already  doing  voluntarily;  it  requires 
the  contractor  to  come  in  under  process  of  law  and 
renegotiate,  as  he  is  already  renegotiating  volun¬ 
tarily;  and  it  provides  for  the  mandatory  recapture 
of  any  excess  profits  in  the  manner  already  being 
effected”  (pp.  3697,  3698,  Congressional  Record, 
77th  Congress,  2nd  Session). 

A  conference  bill  was  introduced  into  the  Senate  on 
April  23,  1942,  whereupon  the  following  discussion  en¬ 
sued: 

“Mr.  McKellar:  I  shall  yield  in  a  moment.  It  is 
true  that  the  amendment  did  not  at  first  cover  con¬ 
tracts  already  entered  into,  but  they  are  included 
in  the  report.  Some  suggestion  was  made  that  as  to 
contracts  already  in  existence  it  would  not  be  con¬ 
stitutional  to  make  such  provision.  I  do  not  think 
such  a  contention  is  tenable,  but,  in  order  to  take 
care  of  that  question,  we  added  a  provision  later  on 
that  if  any  part  of  the  act  shall  be  held  to  be  uncon¬ 
stitutional  such  holding  shall  not  affect  the  remain¬ 
der  of  the  act.  That  provision  is  contained  in  the 
report.” 
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“Mr.  Vandenberg:  Does  the  conclusion,  of  the 
government  department  as  to  what  is  an  excessive 
profit  become  binding  on  the  contractor,  or  must 
there  be  an  agreement  between  the  department  and 
the  contractor? 

Mr.  McKellar:  The  contract  has  to  be  renego¬ 
tiated,  but  it  will  be  seen  that  the  head  of  the  de¬ 
partment  has  a  tremendous — 

Mr.  Vandenberg:  Leverage? 

Mr.  McKellar:  Leverage;  and  I  believe  he  will 
exercise  it  properly  in  all  cases;  indeed,  I  think  it 
will  mean  the  saving  of  tremendous  sums. 

Mr.  Vandenberg :  I  think  it  has  already  had  that 
result,  through  the  renegotiation  of  other  con¬ 
tracts;  but  what  I  am  trying  to  establish  is  the  fact 
itself,  and  the  fact  is,  as  I  understand,  that  the  iden¬ 
tification  of  an  excessive  profit  will  require  the 
consent  of  the  contractor. 

Mr.  McKellar:  Of  course. 

*  *  *  *  * 

“Mr.  Overton:  The  substitute  amendment  pro¬ 
posed  by  the  conferees  takes  that  authority  from 
the  secretaries,  denies  the  federal  government  the 
right  to  sue  for  any  excess  profits  which  the  secre¬ 
taries  may  find,  and  gives  the  federal  government 
the  right  of  recovery,  either  by  retention  or  recap¬ 
ture  of  excess  profits,  only  when  the  contractor 
himself  agrees  that  there  has  been  an  excess  profit. 
There  must  be  a  meeting  of  the  minds.  A  contrac¬ 
tor  himself  must  admit,  by  signing  a  renegotiated 
price  agreement,  that  he  has  made  excess  profits, 
before  the  federal  government  has  any  right  either 
of  retention  or  of  recovery. 

Mr.  McKellar:  The  senator  is  correct.  That 
amendment  was  made  in  the  conference. 

Mr.  Taft:  Mr.  President,  will  the  senator  yield? 

Mr.  McKellar:  I  yield. 

Mr.  Taft:  I  question  the  statement  made  by  the 
senator  from  Louisiana. 

Mr.  McKellar:  He  is  in  part  correct,  and  in  part 
not  entirely  correct,  as  I  shall  explain;  but  I  yield 
to  the  senator. 
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Mr.  Taft:  I  only  wished  to  suggest  that  the  words 
‘to  negotiate*  are  ambiguous.  Ordinarily  they  would 
seem  to  imply  that  a  renegotiation  could  not  be 
reached  unless  both  sides  should  agree.  Section 
403  (a)  provides: 

‘The  terms  “renegotiate”  and  “renegotiation” 
include  the  refixing  by  the  secretary  of  the  de¬ 
partment  of  the  contract  price.* 

So  it  seems  to  me  clear  that  this  proposal  is  to  give 
absolute  power  to  the  secretary  to  reopen  any  con¬ 
tract  and  to  fix  any  price — ” 

Mr.  Overton :  Mr.  President,  will  the  senator  fur¬ 
ther  yield? 

Mr.  McKellar:  Let  me  say  a  word,  and  then  I 
will  yield  to  the  senator. 

The  committee  was  convinced  that  the  word  ‘re¬ 
negotiate*  would  imply  such  authority  in  the  first 
place;  but  we  sought  to  remove  all  doubt  by  put¬ 
ting  in  the  definition  of  ‘renegotiate*  the  power  to 
fix  the  contract  price.  So  it  seems  to  me  that  while 
there  must  be  a  negotiation  in  every  case  between 
the  contractor  and  the  government,  in  the  end  the 
government  has  the  right  to  fix  the  amount  of  prof¬ 
it  and  to  withhold  excess  profits.  In  my  opinion  the 
result  is  one  of  the  most  helpful  measures  which 
we  would  pass. 

I  now  yield  to  the  senator  from  Louisiana. 

Mr.  Overton:  I  do  not  think  there  is  any  doubt 
whatsoever  as  to  the  construction  placed  by  the 
conferees  on  the  proposed  substitute.  As  the  sena¬ 
tor  will  recall,  in  the  conference  it  was  insisted 
that  the  authority  of  the  secretary  to  determine 
what  excess  profits  existed  should  be  taken  away 
from  him,  and  that  no  contractor  should  be  made 
liable  unless  he  himself  agreed  that  there  was  an 
excess  profit.  So,  in  order  to  achieve  that  result, 
this  one  clause  was  inserted  throughout  the  pro¬ 
visions  of  the  substitute — 

Mr.  McKellar:  From  what  section  is  the  senator 
reading? 

Mr.  Overton:  It  occurs  throughout  the  section. 
It  is  provided  that  there  shall  be  a  provision  in 
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each  contract  for  the  retention  by  the  United  States 
or  the  repayment  by  the  United  States  of — 

‘any  amount  of  the  contract  price  which  is 
found  as  a  result  of  such  renegotiation  to  rep¬ 
resent  excessive  profits/ 

That  was  substituted  for  the  words : 

‘Any  amount  of  the  contract  price  which  is 
deemed  by  the  secretary  to  represent  such  ex¬ 
cessive  profits/ 

It  was  proposed  in  the  conference  that  after  the 
word  ‘found’  there  should  be  inserted  the  words 
‘by  the  secretary.’  That  proposed  amendment  to 
the  substitute  was  rejected  because  it  was  the  pur¬ 
pose  of  the  conference  that  there  should  be  no  re¬ 
covery  on  the  part  of  the  federal  government  unless 
the  contractor  himself  agreed,  in  a  contract  of  re¬ 
negotiation,  that  excess  profits  had  been  obtained 
by  him  or  were  likely  to  be  obtained. 

Mr.  McKellar:  I  distinctly  remember  that  the 
senator  from  Louisiana  offered  an  amendment  to 
insert  the  words  ‘by  the  secretary/  In  my  judg¬ 
ment,  those  words  were  left  out  because  they  were 
immaterial.  They  would  leave  the  contractor  out 
entirely.  He  ought  to  be  included.  Provision  was 
made  to  renegotiate  and  to  refix  the  price  accord¬ 
ing  to  the  definition  of  ‘renegotiation’ ;  and  we  felt 
that  the  practical  effect  of  what  we  adopted  would 
be  to  give  the  secretary  the  right,  in  the  end,  to 
force  his  way.  He  would  have  Hie  whip  hand.  No 
contractor  would  disagree  over  a  matter  if  he  knew 
that  that  would  end  his  business.  In  my  judgment, 
the  provision  is  very  much  better  as  it  is  than  it 
would  be  if  the  words  ‘by  the  secretary’  were  in¬ 
serted. 

Mr.  Vandenberg:  Mr.  President,  will  the  senator 
yield? 

Mr.  McKellar:  I  yield. 

Mr.  Vandenberg:  The  senator  is  now  saying 
that  the  secretary  would  have  collateral  powers  of 
persuasion  to  affect  the  conclusion.  Of  course,  that 
is  undoubtedly  true;  but  what  is  the  textual  fact 


xiii 


in  respect  to  the  conference  report?  My  original 
question  has  been  answered  both  ways. 

The  question  is,  is  the  consent  of  the  contractor 
necessary  in  order  to  identify  an  excessive  profit? 
The  senator  from  Louisiana  says  ‘yes/  The  senator 
from  Ohio  says  ‘no.’  The  senator  from  Tennessee 
says  ‘yes'  and  ‘no/  What  is  the  answer? 

Mr.  McKellar:  I  do  not  say  ‘yes  and  no.’  I  say 
that  the  practical  effect  of  the  provision  would  be, 
first,  to  cause  a  renegotiation  and  an  agreement,  if 
possible.  In  the  event  that  there  should  not  be  an 
agreement,  under  this  provision,  the  secretary 
would  be  required  to  take  further  steps.  'What 
would  he  do?  He  would  fix  the  amount  of  the  ex¬ 
cessive  profits  and  would  withhold  payment.  Then 
it  would  be  a  matter  for  the  courts  to  decide.  It 
will  be  remembered  that  when  the  amendment  was 
originally  before  the  Senate  the  distinguished  sena¬ 
tor  from  Connecticut  (Mr.  Danaher)  called  atten¬ 
tion  to  the  fact  that  the  bill  contained  a  provision 
which  would  prohibit  a  contractor  from  going  into 
the  courts.  As  a  result  of  the  amendment  of  the 
senator  from  Connecticut,  that  provision  was 
stricken  out.  When  it  was  stricken  out,  the  language 
was  left  in  such  shape  that  the  secretary  could  pass 
upon  the  question,  and  if  the  contractor  did  not 
like  the  decision  of  the  secretary,  he  could  go  into 
court  and  endeavor  to  have  it  overruled. 

The  senator  from  Michigan  says  that  I  answered 
‘yes  and  no/  I  think  the  senator  is  mistaken.  If  I 
answered  ‘yes  and  no/  J.  was  mistaken.  I  am  not  in 
the  habit  of  answering  ‘yes  and  no*  to  anybody.  I 
answered  in  accordance  with  my  understanding.  In 
this  case  I  know  I  am  right,  because  if  the  secre¬ 
tary  holds,  with  respect  to  any  contract,  that  a  cer¬ 
tain  amount  of  profit  should  be  regarded  as  exces¬ 
sive,  he  has  the  right  to  enforce  his  decision  by  with¬ 
holding  payment  from  the  contractor,  and  the  con¬ 
tractor  may  then  go  into  court  and  have  the  matter 
settled. 

Mr.  Vandenberg:  Mr.  President,  will  the  senator 
yield? 
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Mr.  McKellar:  I  yield. 

Mr.  Vandenberg:  The  answer  is  that  the  consent 
of  the  contractor  is  not  required  to  identify  an  ex¬ 
cessive  profit,  although  one  of  the  conferees  says 
it  is. 

Mr.  McKellar:  He  is  required  to  negotiate.  Two 
negotiators  may  differ. 

Mr.  Vandenberg:  Just  as  the  conferees  seem  to 
differ  at  the  moment. 

Mr.  McKellar:  Yes;  but  the  secretary  has  the 
right  to  pass  upon  the  question  in  the  way  I  have 
explained. 

Mr.  Overton:  Will  the  senator  yield? 

Mr.  McKellar:  I  yield. 

Mr.  Overton:  I  wish  to  quote  the  exact  language 
of  the  substitute  amendment  suggested  by  the  con¬ 
ferees  in  that  connection.  I  call  the  attention  of 
the  senator  from  Michigan  to  what  I  am  about  to 
read.  I  think  there  will  be  no  question  whatever 
as  to  what  the  answer  to  the  question  propounded 
by  the  senator  from  Michigan  should  be. 

Mt.  Vandenberg:  Does  the  senator  mean  that 
the  senator  from  Tennessee  is  mistaken  in  his  con¬ 
struction? 

Mr.  Overton :  In  my  opinion  he  is  mistaken. 

Mr.  Vandenberg:  The  senator  from  Louisiana 
was  one  of  the  conferees  on  this  bill,  was  he  not? 

Mr.  Overton:  I  was  one  of  the  conferees.  It  is 
not  a  question  of  what  the  senator  from  Tennessee 
or  the  senator  from  Louisiana  thinks.  The  lan¬ 
guage  is  so  clear  as  to  remove  any  doubt  whatso¬ 
ever  as  to  the  construction  which  should  be  placed 
upon  it. 

Mr.  Vandenberg:  If  it  does  not  remove  the  doubt 
of  the  senator  from  Tennessee  I  do  not  know  why 
it  should  be  expected  to  remove  the  doubts  of  the 
taxpayer,  who  must  live  under  this  formula. 

Mr.  Overton :  If  the  senator  from  Michigan  will 
withhold  any  comment  until  I  can  place  before  his 
clear  and  analytical  mind  the  exact  provision,  he 
may  arrive  at  an  independent  judgment,  which  I  am 
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sure  will  be  correct.  The  language  to  which  I  refer 
is: 

*  (c)  The  secretary  of  each  department  is  au¬ 
thorized  and  directed,  whenever  in  his  opinion 
excessive  profits  have  been  realized  or  are 
likely  to  be  realized,  from  any  contract  with 
such  department  or  from  any  subcontract 
thereunder,  (1)  to  require  the  contractor  or 
subcontractor  to  renegotiate  the  contract 
price,  (2)  to  withhold  from  the  contractor  or 
subcontractor  any  amount  of  the  contract 
price  which  is  found  as  a  result  of  such  rene¬ 
gotiation  to  represent  excessive  profits/ 

He  may  not  withhold  any  amount  representing  ex¬ 
cess  profits  unless  those  excess  profits  have  been 
found  as  a  result  of  the  renegotiation  between  the 
contractor  and  the  secretary.  So  it  is  perfectly  ob¬ 
vious  that  it  must  be  by  mutual  consent. 

Mr.  Vandenberg:  Mr.  President,  will  the  senator 
yield? 

Mr.  McKellar:  I  yield. 

Mr.  Vandenberg:  It  seems  to  me  that  the  sena¬ 
tor’s  statement  is  very  persuasive;  yet  he  seems 
to  be  overruled  by  the  majority  of  his  colleagues 
who  joined  in  writing  the  formula.  I  was  wonder¬ 
ing  if  we  could  not  give  the  ultimate  taxpayer  a 
little  more  assurance  as  to  what  are  his  rights  and 
whether  the  Senate  cannot  know  whether  it  is  lim¬ 
iting  profits. 

Mr.  McKellar:  I  do  not  think  there  is  any  doubt 
about  the  right  of  the  contractor.  If  the  contractor 
is  displeased  with  what  is  done  he  may  go  into 
court  and  sue  the  government  for  the  money.  That 
is  provided  in  this  bill  or  in  other  laws.  If  the  gov¬ 
ernment  is  dissatisfied  it  can  retain  the  alleged  ex¬ 
cessive  profits.  The  secretary  can  withhold  pay¬ 
ment.  It  is  a  very  effective  measure.  It  seems  to 
me  we  are  quibbling  over  the  difference  between 
tweedledum  and  tweedledee.  I  do  not  believe  there 
would  be  a  particle  of  trouble  about  the  enforce¬ 
ment  of  the  act.  The  House  did  not  feel  so,  the 
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House  conferees  did  not  feel  so.  The  representa¬ 
tives  of  the  War  Department,  the  Navy  Department 
and  the  Maritime  Commission  do  not  think  so.  They 
think  that  the  provision  is  workable.  It  comes  be¬ 
fore  ns  with  practically  unanimous  agreement.  Re¬ 
member,  those  words  were  not  in  the  bill  when  it 
passed  the  Senate.  The  Senate  ironed  out  the  ques¬ 
tion.  I  think  the  senator  from  Michigan  voted  for 
this  provision  when  the  bill  was  before  the  Senate. 
The  amendment  offered  by  the  distinguished  sena¬ 
tor  from  Louisiana,  for  whom  I  have  the  greatest 
respect,  and  for  whose  legal  ability  I  have  the 
greatest  admiration,  was  offered  in  the  committee. 
It  was  not  in  the  bill  as  it  passed  the  Senate.  We 
have  not  taken  out  something  which  the  Senate 
adopted  in  this  respect.  As  I  remember,  this  pro¬ 
vision  received  the  unanimous  approval  of  the  Sen¬ 
ate.  It  has  received  the  unanimous  approval  of  the 
House,  by  reason  of  the  agreement  to  the  confer¬ 
ence  report.  I  believe  it  received  the  unanimous 
approval  of  the  conferees.  It  comes  back  to  us  in 
the  form  in  which  the  Senate  passed  it.  I  believe 
that  the  fears  of  the  senator  from  Louisiana  and 
of  the  senator  from  Michigan  are  beside  the  point 
and  will  not  be  found  to  be  of  importance  in  the 
actual  administration  of  the  law. 

Mr.  Vandenberg:  Mr.  President,  will  the  senator 
further  yield? 

Mr.  McKellar:  I  yield. 

Mr.  Vandenberg:  I  again  agree  with  the  senator 
that  the  provision  will  be  relatively  useful  in  some 
respects. 

Mr.  McKellar:  It  will  be. 

Mr.  Vandenberg:  I  am  still  not  clear  as  to  what 
it  means  conclusively.  Whether  we  understand  it 
or  not,  it  will  be  helpful”  (pp.  3763,  3764,  3765,  Con¬ 
gressional  Record,  77th  Congress,  2nd  Session). 

“Mr.  Hayden:  I  entirely  agree  with  the  senator 
that,  from  the  legal  standpoint,  no  contract  can  be 
renegotiated  except  as  the  result  of  an  agreement 
between  the  contractor  and  the  government.  How- 
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ever,  will  not  the  senator  concede  that  there  is  a 
positive  advantage  in  affirmatively  saying,  as  we 
do  say  in  this  measure,  that  any  contract  written 
in  the  future  shall  contain  a  provision  that  it  is 
subject  to  renegotiation?  There  is  no  such  law 
now.  That  is  an  advantage.  If  the  measure  be¬ 
comes  law,  in  the  future  a  contractor  who  makes 
and  original  contract  will  know  that  if  his  profits 
are  excessive,  he  will  be  called  upon  to  renegotiate 
the  contract. 

Mr.  Overton:  That  is  true;  it  has  a  persuasive 
effect”  (p.  3771,  ibid.) . 
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ttmteto  States  Court  of  appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

No.  9976 

Ring  Construction  Company,  petitioner 

v. 

The  Secretary  of  War  of  the  United  States,  respondent 

PETITION  TO  REVIEW  ORDER  OF  THE  TAX  COURT  OF  THE 

UNITED  STATES 

BRIEF  FOR  RESPOHDEHT 

counterstatement  of  the  case 

This  is  a  petition  to  review  an  order  of  the  Tax  Court  of 
the  United  States  (dated  April  6,  1948),  in  a  case  involving  a 
determination  (dated  December  20,  1943)  by  the  Under  Sec¬ 
retary  of  War,  under  the  Renegotiation  Act  (Act  of  April  28, 
1942,  c.  247,  Title  IV,  56  Stat.  245,  as  amended,  sec.  50  U.  S.  C. 
App.  1191  et  seq.),  that  petitioner’s  excessive  profits  on  two 
1942  construction  contracts  with  the  War  Department 
amounted  to  $1,365,000  (Jt.  App.  13-15).  On  May  22,  1944, 
petitioner  filed  its  petition  in  the  Tax  Court  for  redetermina¬ 
tion  of  the  alleged  excessive  profits,  under  section  (e)  (2)  of  the 
Renegotiation  Act  (50  U.  S.  C.  App.  1191  (e)  (2)  (Jt.  App. 
7-12)).  After  a  hearing  based  upon  oral  testimony,  docu¬ 
mentary  evidence,  and  an  agreed  stipulation  of  facts,  the  Tax 
Court  redetermined  petitioner’s  excessive  profits  on  the  two 
specified  contracts  as  $1,208,965.13  (Jt.  App.  27-60).  The 
present  petition  for  review  in  this  court  was  filed  on  May  18, 
1948,  purportedly  under  Sections  1141  and  1142  of  the  In¬ 
ternal  Revenue  Code  (Jt.  App.  946-952). 

(i) 
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A.  The  facts  and  the  proceedings  below 

The  following  are  the  facts  pertinent  to  the  disposition  of  the 
case  in  this  Court.1 

1.  Petitioner  is  a  family-owned  Maryland  corporation,  en¬ 
gaged  in  construction  work,  with  its  principal  place  of  busi¬ 
ness  in  Minneapolis.  (Jt.  App.  28-29).  In  response  to  a  War 
Department  invitation  of  February  28,  1942,  for  bids  to  con¬ 
struct  two  areas  (areas  C  and  E)  at  Camp  McCoy,  Wiscon¬ 
sin,  petitioner  submitted  a  bid  totalling  86,650,280.  The  bids 
were  opened  on  March  2$  1942;  on  Area  C  one  other  bid  was 
submitted;  as  to  area  E,  no  other  bid  was  received.  On  the 
same  day  (March  26,  1942),  petitioner  signed  a  contract  with 
the  War  Department  for  this  work  (contract  No.  W-1088 
Eng.  1638),  and  the  agreement  was  approved  by  War  Depart¬ 
ment  on  April  24,  1942  (Jt.  App.  29).  The  agreement  was  in 
the  usual  fixed-price  construction  form,  and  required  comple¬ 
tion  within  six  months;  it  did  not  contain  a  renegotiation 
clause  (Jt.  App.  347-380).  On  October  3, 1942,  petitioner  and 
the  War  Department  entered  into  another  contract  (No.  W- 
1088  Eng.  1542)  for  additional  buildings  at  Camp  McCoy,  for 
which  petitioner  had  submitted  a  bid  of  $78,300  ( Jt.  App.  30- 
31).  These  two  contracts  were  duly  completed  by  petitioner, 
and,  as  payment,  petitioner  received  from  the  government  (tak¬ 
ing  account  of  change  orders  and  adjustments)  a  total  of 
$6,918,988.51  ($6,838,412.21  on  the  large  contract;  $80,576.30 
on  the  smaller)  (Jt.  App.  31).  The  contracts  were  com¬ 
pleted  and  payments  were  received  some  months  after  the 
enactment  of  the  first  Renegotiation  Act  on  April  28,  1942 
(Jt.  App.  8). 

1  2.  After  petitioner  had  received  the  above  payments,  rene¬ 
gotiation  proceedings  were  duly  commenced  by  the  War  De¬ 
partment  to  determine  whether  petitioner  had  made  excessive 
profits  on  the  two  contracts  in  question.  Petitioner  partic¬ 
ipated  in  these  proceedings  under  protest,  and  questioned  the 
respondent’s  jurisdiction  ahd  authority.  (Jt.  App.  8,  41). 
No  agreement  having  been  reached,  the  Under  Secretary  of 

1  Except  as  we  shall  Indicate,  there  is  no  dispute  about  these  facts.  Our 
statement  is  mainly  based  on  the  Tax  Court’s  findings  of  fact  ( Jt.  App.  28- 
41),  the  parties’  stipulation  (Jt.  App.  77-80),  and  the  petitioner’s  pleadings. 
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War  (to  whom  the  Secretary  of  War  had  delegated  his  author¬ 
ity  under  the  Renegotiation  Act)  issued  a  unilateral  determi- 
•  nation,  on  December  20,  1943,  that  “$1,365,000  of  the  profits 
realized  by  the  Contractor  under  said  contracts  are  excessive/’ 
and  directing  petitioner  to  repay  that  amount,  less  the  appro¬ 
priate  tax  credit,  to  the  Treasurer  of  the  United  States  (Jt. 
App.  15).  Notice  of  this  determination  was  given  to  peti¬ 
tioner  on  the  same  day  (Jt.  App.  13-14, 41). 

3.  Petitioner  sought  a  de  novo  determination  in  the  Tax 
Court  under  Section  403  (e)  (2),  which  was  added  to  the  Re¬ 
negotiation  Act  by  Title  VII  of  the  Revenue  Act  of  1943  (Act 
of  February  25, 1944,  58  Stat.  21,  78),  and  provided  that  “any 
contractor  or  subcontractor  *  *  *  aggrieved  by  a  deter¬ 
mination  of  the  Secretary  made  prior  to  the  date  of  enactment 

of  the  Revenue  Act  of  1943  [i.  e.,  February  25, 1944],  with  re-  • 
spect  to  a  fiscal  year  ending  before  July  1, 1943,  as  to  the  exist¬ 
ence  of  excessive  profits,  which  is  not  embodied  in  an  agree- 
ment  with  the  contractor^  subcontractor,  may,  within  ninety 
days  (not  counting  Sunday  or  a  legal  holiday  in  the  District 
of  Columbia  as  the  last  day)  after  the  date  of  the  enactment 
of  the  Revenue  Act  of  1943,  file  a  petition  with  the  Tax  Court 
of  the  United  States  for  a  redetermination  thereof,  *  *  *” 
(statutory  pamphlet,  p.  38).  Petitioner’s  petition  in  the  Tax 
Court  was  filed  on  May  22, 1944  (Jt.  App.  7-12).  It  attacked 
the  constitutionality  of  the  Renegotiation  Act,  as  well  as  the 
correctness  of  the  Under  Secretary’s  determination  (Jt.  App.  . 
9-12) .  On  the  issue  of  the  statute’s  validity,  petitioner  claimed 
(in  addition  to  more  general  constitutional  defenses)  that  the 
Act  could  not  validly  apply  retroactively  to  petitioner’s  con¬ 
tract  of  March  26, 1942  (Jt.  App.  9-10). 

4.  In  the  Tax  Court,  the  parties  stipulated  that  the  “actual, 
allowable  and  reasonable  job  costs”  on  the  two  contracts 
amounted  to  $4,936,172.52 — exclusive  of  (a)  compensation 
paid  to  certain  executives,  (b)  Wisconsin  income  taxes  and 
interest  thereon,  (c)  federal  income  taxes  and  interest  thereon, 

(d)  certain  other  minor  expenses,  and  (e)  profit  (Jt.  App. 

77, 31).  Included  in  this  total  job  cost  was  the  sum  of  $2,949,- 
706.03  paid  by  petitioner  to  its  subcontractors  (Jt.  App.  77, 31). 
Petitioner  introduced  evidence  by  its  principal  stockholder 

816969 — *8 — —2 
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(Morris  J.  Ring),  and  others,  on  (i)  the  circumstances  sur¬ 
rounding  the  award  to  petitioner  of  these  two  contracts,  (ii)  the 
propriety  of  the  compensation  paid  to  Mr.  Ring,  his  son,  and 
his  two  chief  assistants  (Floyd  and  Wiik) ;  and  (iii)  the  risks 
assumed  by  the  contractor,  the  course  of  the  work,  and  the 
fairness  of  the  profit  made.  The  Government's  witnesses 
mainly  testified  on  the  general  background  of  the  Act,  and  the 
course  of  its  administration  (witnesses  Browning  ( Jt.  App.  709- 
745)  Kenney  (Jt.  App.  783-815,  875-892),  Hirsch  (Jt.  App. 
826-847)),  though  there  was  some  testimony  more  directly 
concerned  with  the  process  of  awarding  construction  contracts 
(witness  Easterwood ;  Jt.  App.  816-825).  There  was  also  in¬ 
troduced  (Jt.  App.  705-709)  the  transcript  of  the  testimony 
given  by  the  Government's  witnesses,  concerning  the  constitu- 
0  tionality  of  the  Act,  in  the  Tax  Court  case  of  Stein  Bros.  Mfg. 
Co.  v.  Secretary  of  War,  Docket  No.  23-R,  7  T.  C.  863  ( Jt.  App. 
439-703). 2 

5.  On  the  basis  of  the  evidence,  the  parties’  stipulation,  and 
its  previous  decision  in  the  Stein  case  (supra),  the  Tax  Court 
held  that  (a)  the  Renegotiation  Act  was  valid  both  as  a  whole 
and  as  applied  to  petitioner’s  contracts  (Jt.  App.  27,  41^51), 
and  (b)  the  petitioner  was  entitled  to  a  profit  of  about  $600,000, 
or  a  little  less  than  12%  of  its  actual  costs  (Jt.  App.  51-55).’ 
Accordingly,  the  court  determined  that  petitioner's  excessive 
profits  on  the  two  contracts  amounted  to  $1,208,965.13  ( Jt.  App. 
60).  This  final  order  was  entered  on  April  6,  1948  (Jt.  App. 
60). 

6.  Petitioner  filed  its  petition  for  review  in  this  Court  on 
May  18,  1948  (Jt.  App.  946-952).  The  errors  assigned  (Jt. 
App.  950-1)  may  be  summarized  as  follows:  (1)  The  Rene¬ 
gotiation  Act  is  invalid,  under  the  Fifth  Amendment,  partic¬ 
ularly  as  retroactively  applied  to  the  large  contract  of  March  26, 

*  Petitioner  objected  to  certain  portions  of  this  testimony,  and  the  court 
below  passed  on  these  objections  at  Jt.  App.  745-755. 

*  The  court  also  passed  upon  (i)  the  compensation  allowable  for  Morris 
Bing,  his  two  sons,  and  Floyd  and  Wiik,  his  principal  assistants  (Jt.  App. 
55-56),  (ii)  the  allowance  of  certain  claimed  office  expenses  connected  with 
the  renegotiation  proceedings  and  completion  of  the  contract  (Jt.  App.  56- 
57),  (iii)  the  claim  for  deduction  on  account  of  Wisconsin  state  income  taxes 
paid  (Jt.  App.  58-50). 

The  opinion  of  the  Tax  Court  is  reported  at  8  T.  C.  1070. 
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1942  (assignments  (a)  (e) ) ;  (2)  the  Renegotiation  Act  was  not 
intended  to  cover  contracts  entered  into  prior  to  its  passage 
(assignment  (b)) ;  (3)  the  Tax  Court  improperly  required  pe¬ 
titioner  to  carry  the  burden  of  proof  on  the  issue  of  whether  or 
not  it  received  excessive  profits  (assignment  (d) ) ;  (4)  the  Tax 
Court  erred  in  holding  that  petitioner  had  realized  excessive 
profits,  in  calculating  petitioner’s  costs,  in  failing  adequately  to 
appraise  the  risks  petitioner  assumed,  etc.  (assignments  (c), 
(f),  (g),  (h),  (i)). 

B.  The  questions  presented 

The  petition  for  review  in  this  Court  presents  issues  relating 
to  (a)  the  constitutionality  of  the  Renegotiation  Act,  (b)  a 
statutory  issue  concerning  the  application  of  the  Act  to  peti¬ 
tioner’s  March  26,  1942,  contract,  and  also  (c)  questions  con¬ 
cerning  the  Tax  Court’s  particular  finding  of  the  amount  of 
excessive  profits  in  this  case.  But  there  are  dear  jurisdiction^ 
objections  to  this  Court’s  determination  of  issues  which  do  not 
involve  the  validity  of  the  Act,  and  there  may  also  be  no  juris¬ 
diction  to  hear  even  the  constitutional  issue.  In  our  view,  the 
following  are  the  questions  presented  to  this  Court: 

1.  Whether  this  Court  has  jurisdiction  to  review  the  Tax 
Court’s  order,  including  its  holdings  concerning  (a)  the  con¬ 
stitutionality  of  the  Renegotiation  Act,  especially  as  applied  to 
profits  realized  under  petitioner’s  contract  entered  into  before 
April  28, 1942,  (b)  the  application  of  the  Act  to  profits  realized 
under  petitioner’s  contract  entered  into  before  April  28,  1942, 
(c)  the  amount  of  excessive  profits  made  by  petitioner  on  its 
two  1942  contracts  with  the  War  Department,4  and  (d)  the 
burden  of  proof  in  the  Tax  Court  proceeding. 

2.  If  this  Court  has  jurisdiction,  whether  the  Renegotiation 
Act  authorized  the  renegotiation  of  contracts  with  the  War  De¬ 
partment  entered  into  before  April  28, 1942,  but  not  completed 
or  paid  for  until  after  that  date. 

3.  If  this  Court  has  jurisdiction,  whether  the  Renegotiation 
Act  is  valid,  especially  as  applied  to  profits  realized  under  petU 
tioner’s  contract  of  March  26, 1942. 

*  Under  this  head,  we  include  points  4, 5, 6,  and  7  of  petitioner’s  Statement 
of  Points  in  its  brief  (pp.  15-16).' 
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4.  If  this  Court  has  jurisdiction,  whether  the  Tax  Court  im¬ 
properly  cast  upon  petitioner  the  burden  of  proving  that  it  had 
not  made  excessive  profits,  to  petitioner’s  detriment. 

5.  If  this  Court  has  jurisdiction,  whether  the  Tax  Court 
properly  determined  the  amount  of  petitioner’s  excessive  profits. 

STATUTES  INVOLVED 

The  original  Renegotiation  Act  (Sec.  403  of  the  Sixth  Supple¬ 
mental  National  Defense  Appropriation  Act,  1942,  56  Stat. 
226, 245)  and  its  various  amendments  (Sec.  801  of  the  Revenue 
Act  of  1942, 56  Stat.  798, 982;  Sec.  1  of  the  Military  Appropria¬ 
tion  Act,  1944,  57  Stat.  347;  the  Act  of  July  14,  1943,  57  Stat. 
564;  Titles  VII  and  VIII  of  the  Revenue  Act  of  1943,  58  Stat. 
21,  78;  and  the  Act  of  June  30,  1945,  59  Stat.  294,  50  U.  S.  C. 
App.,  1191),  with  the  exception  of  the  1945  Act,  are  set  forth 
in  a  pamphlet  entitled  “The  Renegotiation  Act,”  which  is  be¬ 
ing  filed  together  with  this  brief  and  will  be  referred  to  as  the 
statutory  pamphlet.  The  1945  Act,  relating  to  the  termina¬ 
tion  date  of  the  Renegotiation  Act,  is  not  pertinent  to  the 
present  case. 

STTlOtABY  OF  ARGUMENT 

I.  This  Court  does  not  have  jurisdiction  to  review  the  non¬ 
constitutional  issues  presented  by  petitioner,  and  may  not  have 
jurisdiction  to  review  the  Tax  Court’s  order  on  any  issue,  in¬ 
cluding  the  constitutional  one.  In  U.  S.  Electrical  Motors,  Inc. 
v.  Jones,  80  App.  D.  C.  329, 153  F.  2d  134,  the  Court  held  that 
Section  403  (e)  (the  “finality”  provision)  of  the  Second  Re¬ 
negotiation  Act  “places  exclusive  and  unreviewable  jurisdiction 
in  the  Tax  Court  to  determine  the  amount  of  excessive  profits, 
including  questions  of  both  law  and  fact  in  such  determination 
«  »  *  ”  Accordingly,  none  of  the  nonconstitutional  issues 
(i.  e.,  the  retroactivity  of  the  Act,  as  a  matter  of  statutory  inter¬ 
pretation;  the  burden  of  proof  point;  the  Tax  Court’s  determi¬ 
nation  of  the  amount  of  excessive  profits,  including  its  decision 
on  the  proper  amount  of  allowable  profit,  and  on  items  claimed 
to  be  allowable  as  costs)  is  open  for  review  here,  since  all  are 
questions  of  law  and  of  fact  involved  in  the  Tax  Court’s  rede- 
termination  of  the  amount,  if  any,  of  petitioner’s  excessive 
profits  on  its  1942  contracts.  None  of  these  issues  involves  the 
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Tax  Court’s  own  “jurisdiction,”  which  this  Court  has  held  that 
the  statute  saves  for  review  in  the  courts  of  appeals;  the  issues 
are,  rather,  within  the  class  of  statutory  coverage  and  exemp¬ 
tion,  and  of  amount  of  excessive  profits,  which  Congress  clearly 
intended  to  leave  to  the  Tax  Court  in  renegotiation  matters,  by 
including  a  specific  finality  provision  in  the  Act  and  placing  the 
Tax  Court’s  decisions  in  this  field  on  a  much  different  plane  from 
its  decisions  in  tax  cases.  Such  a  finality  clause  is  wholly  valid, 
as  this  Court  has  already  held.  The  question  of  review  of  the 
constitutional  issue  is  much  more  difficult,  and  we  suggest  again 
that,  although  Congress  did  envisage  a  judicial  review  of  con¬ 
stitutional  issues,  it  did  not  intend  review  of  Tax  Court  renego¬ 
tiation  decisions  under  the  regular  procedure  applying  to  tax 
cases.  However,  in  view  of  the  previous  decisions  on  the  point, 
and  the  weighty  considerations  on  both  sides  of  the  problem,  we 
shall  not,  without  waiving  the  point,  press  the  Court’s  lack  of 
jurisdiction  to  entertain  the  petition  on  the  constitutional  issue. 

II.  It  is  plain  that  the  Renegotiation  Act  authorized  and  con¬ 
templated  renegotiation  of  War  Department  contracts  entered 
into  before  its  enactment,  but  on  which  final  payment  had  not 
been  made.  The  original  statute  of  April  28,  1942,  made 
renegotiation  authority  applicable  “to  all  contracts  and  subcon¬ 
tracts  heretofore  made  *  *  *  provided  that  final  payment 
pursuant  to  such  contract  or  subcontract  has  not  been  made 
prior  to  the  date  of  enactment  of  this  Act.”  The  amendatory 
Act  of  October  21,  1942  (made  retroactive  to  April  28,  1942) 
contained  a  similar  phrase.  Neither  the  courts  nor  the  renego¬ 
tiation  agencies  have  ever  doubted  that  the  statute  was  in¬ 
tended  to  be  retrospective  to  this  extent,  and  Congress  so 
understood  at  the  time  of  passage.  There  is  also  no  doubt  of 
the  Secretary’s  power  to  issue  a  unilateral  order. 

III.  The  Act  is  valid  as  applied  to  profits  realized  under  peti¬ 
tioner’s  contract  entered  into  on  March  26,  194^,  prior  to  the 
Act’s  enactment  date  (i.  e.,  April  28, 194Q) .  This  precise  point 
was  determined  by  the  Supreme  Court  in  Lichter  v.  United 
States,  334  U.  S.  742,  and  Lincoln  Electric  Co.  v.  Forrestal,  334 
U.  S.  841,  which  upheld  the  statute’s  retroactive  application  to 
profits  realized  under  preexisting  subcontracts  and  prime  con¬ 
tracts.  If  the  question  be  not  wholly  foreclosed  by  the  holdings 
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in  those  cases,  the  principles  underlying  these  decisions  support 
the  renegotiation  of  petitioner’s  profits  under  its  March  1942 
contract.  The  consistent  line  of  the  Supreme  Court’s  holdings 
proves  that  the  Constitution  does  not  prohibit  such  reasonable 
retroactive  legislation.  In  particular,  the  settled  validity  of 
retroactive  income  taxation  establishes  the  propriety  of  reach¬ 
ing  back  to  recapture  excessive  profits. 

There  is  no  reason  to  make  an  exception  of  preexisting  con¬ 
tracts  directly  with  the  Government,  as  petitioner  urges.  Re¬ 
negotiation  does  not  affect  such  contracts  directly,  but  applies 
to  profits  realized  under  them  in  the  same  way  as  retroactive 
income  taxation,  which  no  one  has  ever  doubted  can  be  applied 
to  profits  earned  under  Government  contracts.  Moreover,  the 
Supreme  Court  has  held  that  Government  contracts,  like  pri¬ 
vate  agreements,  can  be  affected  by  Congressional  exercise  of 
a  "paramount”  power,  such  as  the  war  power ;  and  the  Renego¬ 
tiation  Act  was  an  urgent  exercise  of  that  extraordinary  power. 
The  gold-clause  case  ( Perry  v.  United  States,  294  U.  S.  330)  is 
inapplicable  for  this  reason,  as  well  as  because  it  relates  only 
to  the  federal  borrowing  power  and  concerned  a  direct  repudia¬ 
tion  by  Congress  of  an  express  obligation  not  to  depreciate  the 
dollar.  There  is  also  no  merit  to  petitioner’s  argument  that 
the  "competitive”  nature  of  the  “bidding”  on  its  contract  for¬ 
bids  valid  application  of  the  Act. 

IV.  If  the  issue  be  open  here,  petitioner  cannot  complain  of 
the  Tax  Court’s  ruling  that  it  had  the  burden  of  proving  the 
Secretary’s  determination  too  large,  and  the  Secretary  had  the 
burden  of  showing  that  it  was  too  small.  This  ruling  is  sup¬ 
ported  by  the  Act,  and  was  well  within  the  lower  court’s  power. 
In  any  case,  petitioner  was  not  harmed  by  it,  since  the  court 
made  wholly  independent  findings,  on  the  evidence  before  it, 
and  actually  reduced  the  Secretary’s  determination. 

V.  If  the  issue  be  available  in  this  Court,  the  Tax  Court’s 
determination  of  the  amount  of  excessive  profits  was  not  plainly 
erroneous.  The  amount  of  nonexcessive  profit  was  determined 
after  a  careful,  judicial  survey  of  all  factors.  The  amounts 
allowable  as  costs  on  account  of  petitioner’s  profit-sharing  con¬ 
tracts  with  its  two  principal  assistants  were  calculated  on  the 
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basis  of  a  judicial  determination,  in  another  suit  to  which  peti¬ 
tioner  was  a  party,  of  the  meaning  of  those  contracts,  and  in 
accordance  with  petitioner’s  own  prior  interpretation.  The 
allowance  for  Wisconsin  state  income  taxes  followed  the  method 
designed  by  Congress,  and  was  proper. 

ABGUKENT 

I 

This  Court  does  not  have  jurisdiction  to  review  the  noncon¬ 
stitutional  issues  presented  by  petitioner  and  may  not  have 
jurisdiction  to  review  the  Tax  Court’s  order  on  any  issue 

In  our  brief  in  this  Court  in  The  Blanchard  Machine  Com¬ 
pany  v.  Reconstruction  Finance  Corporation  Price  Adjustment 
Board ,  No.  9925,  we  have  argued  that  the  Court  plainly  does 
_  not  have  jurisdiction  to  review  the  Tax  Court’s  order  on  any 
nonconstitutional  issue  of  coverage  or  amount,  and  may  not 
have  jurisdiction  to  review  that  order  on  any  ground  (Brief 
for  Respondent,  No.  9925,  pp.  13-18).  These  contentions  are 
likewise  applicable  to  the  present  case,  which  also  involves  a 
petition  to  review  a  Tax  Court  order  under  the  Renegotiation 
Act.  For  the  convenience  of  the  Court,  we  repeat  the  argu¬ 
ment  in  this  brief,  keying  it  to  the  contentions  presented  here. 
*  •  «  •  * 

Section  403  (e)  of  the  Second  Renegotiation  Act,  concern¬ 
ing  Tax  Court  redeterminations  (Revenue  Act  of  1943,  Title 
VII,  Sec.  403  (e)),  provides  that  upon  the  filing  of  a  petition 
for  redetermination  with  the  Tax  Court — 

*  *  *  such  court  shall  have  exclusive  jurisdiction, 
by  order,  to  finally  determine  the  amount,  if  any,  of 
such  excessive  profits  received  or  accrued  by  the  con¬ 
tractor  or  subcontractor,  and  such  determination  shall 
not  he  reviewed  or  redetermined  by  any  court  or  agency . 
[Italics  supplied;  statutory  pamphlet,  p.  37.] 

This  provision,  which  appears  in  Section  403  (e)  (1)  and  there¬ 
fore  directly  governs  redeterminations  of  excessive  profits  for 
fiscal  years  ending  after  June  30,  1943,  is  made  applicable,  by 
Section  403  (e)  (2),  to  redeterminations  of  excessive  profits  for 
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the  earlier  fiscal  years.8  It  is  therefore  applicable  to  the  pres¬ 
ent  case. 

1.  The  Supreme  Court  has  reserved  decision  upon  the  ques¬ 
tion  of  the  scope  of  the  finality  of  Tax  Court  redeterminations. 
Aircraft  &  Diesel  Equipment  Corp.  v.  Hirsch,  331  U.  S.  752, 
771 ;  Lichter  v.  United  States,  334  U.  S.  742,  791.  This  Court, 
however,  passed  upon  that  precise  issue  in  U.  S.  Electrical 
Motors,  Inc.  v.  Jones,  80  App.  D.  C.  329,  153  F.  2d  134  (App. 
D.  C.  1946),  and  held  that  the  courts  of  appeals  have  jurisdic¬ 
tion,  under  section  1141  (a)  of  the  Internal  Revenue  Code,  to 
review  a  holding  of  the  Tax  Court  “relating  solely  to  the  juris¬ 
diction  of  the  latter  court  in  a  renegotiation  case,”  and  that 
Section  403  (e)  does  not  forbid  review  of  the  Tax  Court’s 
rulings  on  its  own  jurisdiction.  80  App.  D.  C.  at  331-2;  153  F. 
2d  at  136-137.  But  with  regard  to  non  jurisdictional  issues, 
the  Court  expressly  stated: 

We  think  *  *  *  that  the  statute  places  exclusive 
and  unreviewable  jurisdiction  in  the  Tax  Court  to  deter¬ 
mine  the  amount  of  excessive  profits,  including  questions 
of  both  law  and  fact  in  such  determination  *  *  *. 

The  Court  of  Appeals  for  the  Ninth  Circuit  has  held  that  the 
finality  provision  of  Section  403  (e)  “makes  final  and  permits 
no  appeal  to  the  federal  courts  from  the  Tax  Court’s  decision 
on  the  amount  of  excessive  profits,”  and  that  this  provision  is 
valid.  Spaulding  v.  Douglas  Aircraft  Co.,  154  F.  2d  419,  427 
(C.  C.  A.  9,  1946).* 

In  the  course  of  making  a  redetermination  of  excessive  profits, 
the  Tax  Court  normally  must  decide  various  disputed  questions 

*  Section  403  (e)  (2),  dealing  with  Tax  Court  redeterminations  of  Depart¬ 
mental  excessive  profits  determinations  respecting  fiscal  years  ending  prior 
to  July  1, 1943,  provides : 

“Upon  such  filing  [of  the  petition  with  the  Tax  Court  for  a  redetermina¬ 
tion]  such  court  shall  have  the  same  jurisdiction,  powers,  and  duties,  and 
the  proceedings  shall  be  subject  to  the  same  provisions  as  in  the  case  of  a 
petition  filed  with  the  court  under  paragraph  (1)  •  *  (Statutory 

pamphlet,  p.  39.)  There  is  not  the  slightest  indication  In  the  legislative 
history  that  Tax  Court  redeterminations  under  Section  403  (e)  (2)  were 
to  be  any  less  final  than  those  under  Section  403  (e)  (1). 

*  The  Tax  Court  has  likewise  stated  that  its  decisions  on  the  amount  of 
excessive  profits  are  final  and  unreviewable.  Stein  Brothers  Mfg.  Co.  v. 
Secretary  of  War,  7  T.  C.  863,  882-883. 
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of  fact  and  also  contested  issues  of  law,  such  as  exemptions 
claimed  by  contractors,  matters  of  statutory  coverage,  or  the 
proper  allowance  of  costs.  These  are  the  issues  of  law  and  of 
fact,  involved  in  a  determination  of  excessive  profits,  which 
this  Court  and  the  Court  of  Appeals  for  the  Ninth  Circuit  have 
held  to  be  unreviewable. 

It  follows  that  all  of  the  nonconstitutional  issues  presented 
by  petitioner  surely  may  not  be  reviewed  here.  These  issues 
are:  (i)  the  retroactivity  of  the  Act,  as  a  matter  of  statutory 
interpretation;  (ii)  the  burden  of  proof  point;  (iii)  the  Tax 
Court’s  determination  of  the  amount  of  excessive  profits,  in¬ 
cluding  its  decision  on  the  proper  amount  of  allowable  profit, 
on  the  amounts  allowable  to  petitioner  (as  costs)  on  account 
of  Floyd’s  and  Wiik’s  profit  shares,  and  as  to  the  amount  of  the 
Wisconsin  income  tax  properly  allowable  as  a  cost.  None  of 
these  issues  concerns  the  Tax  Court’s  own  jurisdiction,  unlike 
the  question  involved  in  the  U.  S.  Electrical  Motors  case.  On 
the  other  hand,  decision  on  each  of  these  questions  was  a  neces¬ 
sary  prerequisite  to  the  Tax  Court’s  determination  of  the 
amount  of  excessive  profits  made  by  the  petitioner  on  its  two 
1942  War  Department  contracts.  If,  for  instance,  the  Tax 
Court  had  agreed  with  petitioner  that  profits  under  its  March 
26th  contract  were  not  covered  by  the  Act,  the  determination  of 
excessive  profits,  if  any,  would  have  been  based  on  the  much 
smaller  sum  earned  under  the  October  1942  contract.  Cer¬ 
tainly,  the  determination  of  amounts  allowable  to  petitioner  as 
deductible  costs  (on  account  of  state  income  taxes  and  the  pay¬ 
ments  to  be  made  to  Floyd  and  Wiik)  is  intimately  related  to 
the  final  determination  of  excessive  profits,  as  is  the  considera¬ 
tion  of  the  other  factors  which  had  to  be  weighed  in  adjudging 
that  amount:  e.  g.  petitioner’s  risks,  past  earnings,  contractors’ 
normal  rate  of  return,  etc.  The  answers  to  all  of  these  ques¬ 
tions — whether  of  fact  or  of  law — were  subsidiary  and  prerequi¬ 
site  to  the  Tax  Court’s  final  redetermination  of  petitioner’s 
excessive  profits,  which  was  the  goal  of  the  entire  proceeding  in 
that  court,  as  the  form  of  its  last  order  plainly  shows  ( Jt.  App. 
60). 

It  does  not  make  any  difference,  in  our  view,  that  some  of 
these  issues  can  be  stated  in  terms  of  the  “jurisdiction”  of  the 
Under  Secretary  of  War.  U.  $.  Electrical  Motors,  Inc.  v.  Jones, 

816069 — 48 - 8 
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supra,  holds  only  that  the  finality  provision  of  Section  403  (e) 
did  not  intend  to  give  the  Tax  Court  “unre viewable  authority 
to  determine  its  own  jurisdiction.”  [Italics  supplied.]  The 
Court  nowhere  intimated  that  Congress  did  not  intend  to  grant 
the  Tax  Court  unreviewable  authority  to  determine  the  “juris¬ 
diction”  of  the  renegotiating  agencies.  Moreover,  issues  of 
exemption  and  statutory  coverage,  which  are  the  main  issues 
of  law  in  renegotiation  proceedings,  can  almost  always  be 
phrased  in  terms  of  the  renegotiating  agencies’  “jurisdiction”; 
if  such  decisions  were  reviewable  in  the  courts  of  appeals,  little 
would  be  left  of  the  special  Congressional  direction  in  Section 
403  (e)  that  the  Tax  Court  was  to  “have  exclusive  jurisdiction, 
by  order,  to  finally  determine  the  amount”  of  excessive  profits, 
and  that  its  determination  “shall  not  be  reviewed  or  redeter¬ 
mined  by  any  court  or  agency.”  For,  under  such  a  construction, 
almost  all  issues  of  law  would  be  as  freely  reviewable  by  the 
courts  of  appeals  as  in  ordinary  Tax  Court  tax  cases,  and  deci¬ 
sions  on  questions  of  fact  would  hardly  be  more  final  than  they 
were  in  tax  cases  (until  September  1st  of  this  year).  Congress, 
however,  evidently  meant  to  place  Tax  Court  renegotiation 
orders  on  a  much  different  plane  from  its  decisions  in  tax  cases.7 
As  the  Supreme  Court  has  said:  “It  is  equally  clear  that  Con¬ 
gress  intended  to  endow  the  Tax  Court’s  decisions  with  a  very 
large  degree  of  finality  *  *  Aircraft  <&  Diesel  Corp.  v. 
Hirsch,  331  U.  S.  752,  769. 

2.  U.  S.  Electrical  Motors,  Inc.  v.  Jones,  supra,  and  Spaulding 
v.  Douglas  Aircraft  Co.,  supra,  hold  that  the  finality  provision, 
pertaining  as  it  does  to  questions  of  fact  and  of  law,  does  not 
violate  any  provision  of  the  Constitution.8  In  this  respect,  the 
Renegotiation  Act  does  not  differ  from  many  other  provisions 
for  administrative  finality  which  have  been  accepted  without 
question.*  The  case  for  finality  is  even  stronger  with  respect 

’It  Is  worth  noting  that  Dobson  v.  Commissioner,  320  U.  S.  480,  was 
decided  on  December  20, 1943,  and  that  the  Revenue  Act  of  1943,  which  first 
provided  for  Tax  Court  participation  in  renegotiation,  was  not  enacted  until 
February  25,  1944. 

•  The  Tax  Court  has  also  so  held.  Stein  Brothers  Mfg.  Co.  v.  Secretary  of 
War,  7  T.  C.  863, 882-883. 

*  See,  as  examples.  Crane  v.  Hahlo,  258  U.  S.  142,  approving  a  New  York 
statute  which  provided  that  an  award  by  a  board  of  assessors  of  damages 
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to  the  Tax  Court,  which  has  “essentially  judicial  procedures 
and  experience.”  Aircraft  &  Diesel  Corp.  v.  Hirsch,  311  U.  S. 
752,  769;  Dobson  v.  Commissioner,  320  U.  S.  489,  498. 

3.  As  for  the  constitutionality  of  the  Renegotiation  Act,  and 
its  amendments,  on  their  face,  the  problem  of  this  Court's 
jurisdiction  is  much  more  difficult.  In  U.  S.  Electrical  Motors , 
Inc.  v.  Jones,  supra,  the  Government  argued  that  the  terms  of 
the  statute,  taken  together  with  its  legislative  history,  fore¬ 
closed  any  review  by  the  courts  of  appeals  under  Sections  1141 
and  1142  of  the  Internal  Revenue  Code,  and  did  not  provide 
any  other  means  of  review  here.  We  suggest  again  (as  we  also 
did  in  Blanchard  Machine  Co.  v.  R.  F.  C.  Price  Adjustment 
Board,  No.  9925)  that  that  position  is  supported  by  the  per¬ 
tinent  legislative  history,  by  the  special  status  of  the  Tax 
Court  in  renegotiation  matters,  and  by  the  awkwardness  of 
fitting  review  of  Tax  Court  renegotiation  orders  into  the  review 
scheme  of  the  Internal  Revenue  Code.10 

We  recognize  that  the  Renegotiation  Act  does  not  expressly 
preclude  review  of  constitutional  issues  in  the  courts  (cf.  Lock- 
erty  v.  Phillips,  319  U.  S.  182,  188-189),  and  the  legislative 
history  indicates  that  ultimate  determination  of  such  questions 
by  the  Supreme  Court  was  expressly  contemplated  by  an  active 
sponsor  of  the  Tax  Court  remedy  (89  Cong.  Rec.  9930).  It 
may  be  that  Congress  envisaged  decision  of  constitutional  is¬ 
sues  in  one  of  three  types  of  proceedings  at  law:  (a)  a  collec- 

from  street  construction  “shall  be  final  and  conclusive  upon  all  parties  and 
persons  whomsoever  with  respect  to  the  amount  of  damage  sustained”; 
Hilton  v.  Merritt  110  U.  S.  07,  and  Passavant  v.  United  States,  148  U.  S.  214, 
sustaining  provisions  making  valuation  determinations  of  customs  officials 
final ;  and  United  States  v.  Ju  Toy,  198  U.  S.  253,  and  Oceanic  Navigation 
Co.  ▼.  Stranahan,  214  U.  S.  320,  upholding  the  finality  of  executive  action  in 
connection  with  immigration  matters.  Compare  Williamsport  Co.  v.  United 
States ,  277  U.  S.  551,  and  Heiner  v.  Diamond  Alkali  Co.,  288  U.  S.  502  denying 
any  review  of  Board  of  Tax  Appeals  decisions  on  excess  profit  questions 
arising  under  the  hardship  sections  of  the  Revenue  Act  of  1918.  See  also 
Switchmen's  Union  v.  National  Mediation  Board,  320  U.  S.  297,  303-304; 
St.  Joseph  Stock  Yards  Co~,  v.  United  States ,  298  U.  S.  38,  76-82  (Brandeis  J., 
concurring). 

"In  Knowles  v.  Hirsch,  65  F.  Supp.  690,  691  (D.  D.  C.),  a  three-judge 
District  Court  ( including  two  judges  of  this  Court)  stated  that  constitu¬ 
tional  issues  are  appealable  from  the  Tax  Court  to  the  courts  of  appeals. 
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tion  suit  brought  by  the  United  States  as  plaintiff  ( e .  g.  Lichter 
v .  United  States,  Pownall  v.  United  States,  and  Alexander  Wool 
Combing  Co.  v.  United  States,  334  U.  S.  742) ;  (b)  a  suit  by  a 
subcontractor  against  a  prime  contractor  which  has  withheld 
sums  otherwise  due  the  subcontractor,  at  the  direction  of  the 
United  States  {Spaulding  v.  Douglas  Aircraft  Co.,  154  F.  2d 
419  cf.  Aircraft  &  Diesel  Corp.  v.  Hirsch,  331  U.  S.  752, 

775-781) ;  or  (c)  an  action  in  the  Court  of  Claims,  where  the 
United  States  has  collected  the  amount  of  the  excessive  profits 
determination  by  withholding  of  amounts  due  under  the  con¬ 
tractor’s  other  contracts  with  the  United  States.  By  each  of 
these  methods,  judicial  review  of  constitutional  issues  could  be 
had,  with  ultimate  determination  by  the  Supreme  Court.  These 
avenues  would  not,  of  course,  be  open  to  contractors  who  made 
voluntary  payment  upon  issuance  of  a  unilateral  order.11 

We  could  not,  of  course,  invest  the  Court  with  jurisdiction 
even  by  a  plain  concession,  but  in  view  of  the  decisions  in  the 
U.  S.  Electrical  Motors  Co.  case,  supra,  and  Knowles  v.  Hirsch, 
supra,  and  of  the  significant  considerations  on  both  sides  of  the 
problem  of  jurisdiction,  we  shall  not,  without  waiving  the  point, 
further  urge  that  the  Court  lacks  jurisdiction  to  entertain  this 
petition  on  the  constitutional  issue.  However,  we  do  strongly 
urge  that  the  Court  does  not  have  jurisdiction  to  determine  any 
question  of  coverage,  exemption,  costs,  or  amount,  and  that  it 
does  not  have  any  jurisdiction  of  this  petition  at  all,  except 
possibly  of  the  constitutional  issue. 

nIn  November  1946,  the  United  States  and  Robert  P.  Patterson,  as  Sec¬ 
retary  of  War,  brought  suit  against  petitioner,  in  the  District  Court  for  the 
District  of  Minnesota,  to  collect  the  amount  of  the  Under  Secretary’s  unilat¬ 
eral  determination,  less  the  applicable  tax  credit,  together  with  interest  at 
6%  from  December  20,  1943.  In  this  action,  petitioner  deposited  bonds  in 
escrow  with  a  Minneapolis  bank  as  security  for  the  amount  for  which  the 
Government  brought  suit,  and  the  action  was  stayed,  by  stipulation,  until 
a  final  determination  in  the  Tax  Court  proceeding  (including  appeals). 
After  the  Tax  Court’s  final  order,  the  parties  made  a  further  agreement  that 
the  bank  was  to  sell  sufficient  bonds  and  pay  over  to  the  Government  the 
sum  of  $210,479.31  (representing  the  net  principal  amount  of  the  excessive 
profits  found  by  the  Tax  Court,  less  the  appropriate  tax  credit).  Petitioner 
made  this  payment  under  protest,  and  with  reservation  of  all  rights  on  this 
petition  to  review,  as  well  as  of  all  rights,  if  any,  to  recover  this  sum  from 
the  United  States.  The  interest  has  not  been  paid,  and  the  question  of  what 
Interest,  if  any,  is  owing  remains  to  be  settled. 
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II 

The  Renegotiation  Act  authorized  and  contemplated  recap¬ 
ture  of  profits  realized  under  War  Department  contracts 
entered  into  before  its  enactment  but  on  which  final  payment  • 
had  not  been  made 

1.  Petitioner’s  argument  that  “Congress  did  not  intend  the 
Act  to  be  retroactive”  (Pet.  Br.  pp.  33-35)  is  obviously  without 
any  substance.  The  original  statute  (Act  of  April  28,  1942) 
expressly  provided  that  the  subsection  (subsection  (c))  grant¬ 
ing  renegotiation  authority  to  the  Secretaries  of  the  War,  and 
Navy  Departments,  and  the  Chairman  of  the  Maritime  Com¬ 
mission,  “shall  be  applicable  to  all  contracts  and  subcontracts  - 
hereafter  made  and  to  all  contracts  and  subcontracts  heretofore 
made,  whether  or  not  such  contracts  or  subcontracts  contain  a 
renegotiation  or  recapture  clause,  provided  that  final  payment 
pursuant  to  such  contract  or  subcontract  has  not  been  made 
prior  to  the  date  of  enactment  of  this  Act”  (statutory  pamphlet, 
p.  3,  italics  supplied).  The  first  amendment  to  the  Act 
(Revenue  Act  of  1942,  Title  VIII,  Act  of  October  21,  1942) 
expressly  made  the  renegotiation  power  “applicable  to  all  con¬ 
tracts  and  subcontracts  hereafter  made  and  to  all  contracts  and 
subcontracts  heretofore  made,  whether  or  not  such  contracts  or 
subcontracts  contain  a  renegotiation  or  recapture  clause,  unless 
(i)  final  payment  pursuant  to  such  contract  or  subcontract  was 
made  prior  to  April  28,  1942  *  *  *  (statutory  pamphlet, 
p.  11-12,  italics  supplied).12  The  renegotiating  agencies,  and 
the  courts  (including  the  Tax  Court),  have  never  doubted  that 
these  clear  words  mean  what  they  say,  and  that  contracts  sub¬ 
sisting  on  April  28,  1942,  are  subject  to  renegotiation.  In  its 
discussion  of  the  Act,  Lichter  v.  United  States,  334  U.  S.  742, 
referred  at  least  three  times  to  the  fact  that  Congress  had  ex¬ 
tended  renegotiation  to  contracts  existing  on  April  28,  1942, 
but  upon  which  final  payment  had  not  been  made.  334  U.  S. 
at  765,  775,  788-9. 

Far  from  proving  petitioner’s  impossible  position,  the  legisla¬ 
tive  materials  petitioner  prints  as  an  appendix  to  its  brief  like¬ 
wise  show  that  Congress  understood  existing  contracts  to  be 

“  The  October  1942  amendments  were  made  retroactive  to  April  28,  1942 
(statutory  pamphlet,  p.  14). 
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covered.  See  remarks  of  Senator  McKellar  (Pet.  Br.,  Appen¬ 
dix,  pp.  iii-iv),  Senator  Barkley  (Pet.  Br.,  Appendix,  p.  vi 
(omitting  the  misprinted  “not”  in  “shall  not  apply”)),  Senator 
McKellar  (Pet.  Br.,  Appendix,  p.  ix). 

2.  Petitioner  does  not  urge  that  the  First  Renegotiation  Act, 
which  is  applicable  here,  did  not  authorize  unilateral  determi¬ 
nations  of  excessive  profits,  but  some  of  the  materials  in  its 
Appendix  seem  pointed  to  that  conclusion,  and  other  contrac¬ 
tors  have  made  the  contention.  It  was  most  recently  raised  in 
Hickey  &  Company  v.  United  States,  168  F.  2d  752  (C.  C.  A.  5), 
in  which  the  Supreme  Court  denied  certiorari  on  November  15, 
1948.  After  the  Lichter,  Alexander  (decided  together  with 
Lichter ),  and  Lincoln  Electric  decisions  (334  U.  S.  742, 841),  it 
seems  hardly  open  to  argument  that  the  Renegotiation  Act,  as 
it  applied  to  1942  business,  authorized  unilateral  determina¬ 
tions.  334  U.  S.  at  769, 791.  Independently  of  this  definitive 
authority,  the  same  conclusion  is  compelled  by  the  language  of 
the  Act,  its  history,  and  the  administrative  practice  under  it. 
Section  403  (c),  both  as  originally  enacted  and  as  reenacted  on 
October  21, 1942,  defined  the  terms  “renegotiate”  and  “renego¬ 
tiation”  to  “include  the  refixing  by  the  Secretary  of  the  Depart¬ 
ment  of  the  contract  price”  (statutory  pamphlet,  pp.  1, 6) .  This 
provision  was  specifically  inserted  in  order  to  permit  unilateral 
determinations.  88  Cong.  Rec.  3380,  3650;  Appendix  to  Pet. 
Br.  pp.  xi,  xii,  xiii  (Senator  McKellar).  Some  Senators  and 
Representatives,  it  is  true,  expressed  a  contrary  view  at  the 
time  of  passage  (Senators  Overton  and  Hayden,  quoted  in 
Appendix  to  Pet.  Br.,  pp.  x  et  seq.)  (Cong.  Vinson,  88  Cong. 
Rec.  3585) .  But  after  the  statute’s  passage,  the  consensus  was 
that  the  power  to  assure  unilateral  determinations  had  been 
granted.  Congressman  Vinson,  for  instance,  recognized  that 
this  had  been  done.  See  Hearings  before  a  Subcommittee  of 
the  Senate  Committee  on  Finance  on  Sec.  403  of  Pub.  Law  528, 
77th  Cong.,  2d  sess.  (Sept.  1942),  p.  80.  Under  Secretary  Pat¬ 
terson  said,  in  September  1942,  that  there  was  doubt  whether 
Congress  actually  intended,  in  the  original  enactment,  to  per¬ 
mit  the  issuance  of  unilateral  orders  but  that  “the  words  clearly 
permit  of  such  construction  and  it  has  been  widely  adopted  by 
the  business  community.”  Hearings,  supra,  pp.  3-4.  Subse- 
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quently,  Mr.  Patterson  indicated  that  he  had  definitely  con¬ 
cluded  that  the  Act  did  give  that  power.  Hearings  before  the 
Senate  Committee  on  Finance,  78th  Cong.,  1st  sess.,  on  H.  R. 
3687  (Nov.-Dee.  1943),  p.  989. 

The  first  unilateral  determination  was  issued  in  June  1943, 
and  thereafter  this  mechanism  was  consistently  used  in  cases 
in  which  no  satisfactory  bilateral  agreement  with  the  contrac¬ 
tor  could  be  arranged.  In  the  course  of  several  hearings  be¬ 
fore  Congressional  Committees  in  1943,  the  Congress  was  re¬ 
peatedly  informed  of  the  renegotiating  agencies’  view  that  they 
had  power  to  issue  unilateral  orders,  and  of  the  actual  exer¬ 
cise  of  this  authority.13  In  none  of  these  hearings  or  investi¬ 
gations  was  any  doubt  cast  upon  this  power,  which  was  uni¬ 
formly  assumed  to  exist  or  was  expressly  approved.  For  in¬ 
stance,  the  report  of  the  House  Naval  Affairs  Committee  on  re¬ 
negotiation  unquestioningly  recognized  the  right  of  the  agen¬ 
cies  to  issue  compulsory  orders,  and  stated  that  “where  an  im¬ 
passe  has  been  arrived  at  by  the  Board  and  the  contractor,  the 
situation  should  be  resolved  by  proceeding  with  a  unilateral 
determination.”  H.  Rep.  No.  733,  78th  Cong.  1st  sess.,  pp.  33, 
59,  60  (October  7,  1943).  Congress,  as  a  whole,  recognized 
the  existence  of  this  authority — under  the  original  statute — 
in  its  enactment  of  the  Second  Renegotiation  Act  in  February 
1944  (Revenue  Act  of  1943,  Title  VII,  58  Stat.  21,  78).  For 
Section  403  (e)  (2)  of  the  new  Act  expressly  provided  for 
Tax  Court  redetermination  of  future  unilateral  orders  issued 
with  respect  to  fiscal  years  which  continued  to  be  governed  by 
the  first  Act,  and  established  the  same  remedy  for  contractors 
or  subcontractors  “aggrieved  by  a  determination  of  the  Secre- 

"  See  Hearings  before  the  Subcommittee  of  the  House  Committee  on  Ap¬ 
propriations,  78th  Cong.,  1st  sess.,  on  MIL  Est.  App.  BUI  for  1914  (June  1, 
1943),  p.  514;  Hearings  before  the  Subcommittee  of  the  Senate  Committee 
on  Appropriations,  78th  Cong.,  1st  sess.,  on  H.  R.  2996  (MIL  Est.  App.  Bill 
for  1944)  (June  23,  1943)  p.  137;  Hearings  before  the  House  Commit¬ 
tee  on  Naval  Affairs,  78th  Cong.,  1st  sess^  pursuant  to  H.  Res.  30,  VoL  2 
(June  1943),  pp.  506,  508,  970,  986;  Hearings  before  the  House  Committee 
on  Ways  and  Means,  78th  Cong.,  1st  sess.,  on  R  R  2324,  2698,  and  3015 
“Renegotiation  of  War  Contracts”  (September  1943),  pp.  71,  129, 189,  821, 
842;  Hearings  before  the  Senate  Committee  on  Finance,  78th  Oongn  1st 
sess.,  onRR.  3687  (Revenue  Act  of  1943)  (Novembei^-December  1943),  pp. 
411, 417, 419, 677, 989. 1020, 1025, 1053. 
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tary  made  prior  to  the  date  of  the  enactment  of  the  Revenue 
Act  of  1943  *  *  *  which  is  not  embodied  in  an  agree¬ 
ment”  (statutory  pamphlet,  p.  38).  Absent  authority  to 
issue  unilateral  orders  pertaining  to  renegotiate  business  ruled 
by  the  first  Act,  Section  403  (e)  (2)  would  be  entirely  mean¬ 
ingless.  Moreover,  the  Second  Renegotiation  Act  (Revenue 
Act  of  1943,  Title  VII)  unmistakably  gave  the  newly  created 
War  Contracts  Price  Adjustment  Board  authority  to  make 
unilateral  determinations  respecting  fiscal  years  ending  after 
June  30, 1943  (Section  403  (c)  (1) ),  and  there  is  not  the  slight¬ 
est  indication  that  this  power  was  considered  novel  or  a  varia¬ 
tion  from  existing  renegotiation  practice.  See  S.  Rep.  No.  627, 
78th  Cong.,  1st  sess.,  p.  32;  H.  Rep.  No.  871,  78th  Cong.,  1st 
sess.,  p.  76. 

Ill 

The  Renegotiation  Act  is  valid  as  applied  to  profits  realized 
under  petitioner’s  contract  entered  into  prior  to  the  date  of 
enactment  of  the  Act 

Petitioner’s  constitutional  contentions  are  not  clearly  spelled 
out,  but  its  main  point  seems  to  be  that  the  Renegotiation  Act 
cannot  validly  apply  to  profits  realized  under  its  large  con¬ 
tract  entered  into  on  March  26, 1942  (Jt.  App.  29),  one  month 
before  the  Act’s  final  enactment.  We  think,  however,  that  the 
Supreme  Court’s  Lichter  and  Lincoln  Electric  decisions  (334 
U.  S.  742,  841)  dispose  of  all  constitutional  attacks  levied  by 
petitioner  against  the  Act,  including  the  issue  of  retroactivity; 
and,  in  any  event,  there  is  no  merit  to  the  argument. 

A.  lichter  v.  United  States  and  Lincoln  Electric  Co.  ▼.  For  rested  are 

controlling 

1.  In  Lichter  v.  United  States,  334  U.  S.  742,  and  Lincoln 
Electric  Co.  v.  Forrestcd,  334  U.  S.  841,  the  Supreme  Court  up¬ 
held  the  Renegotiation  Act  against  the  contentions  that  the 
statute  (i)  was  not  a  proper  exercise  of  the  war  power,  (ii) 
improperly  delegated  legislative  authority,  (iii)  constituted  a 
taking  of  private  property  for  public  use  without  just  compen¬ 
sation  or  a  deprivation  of  property  without  due  process  of  law, 
and  (iv)  could  not  validly  be  applied  to  contracts  entered  into 
before  its  enactment.  Despite  petitioner’s  somewhat  cavalier 
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treatment  of  Lichter,  and  its  failure  to  mention  Lincoln  Elec¬ 
tric  (Pet.  Br.,  pp.  44  46),  these  decisions  govern  all  the  con¬ 
stitutional  issues  raised  here.14 

In  particular,  the  Supreme  Court  rejected  contentions — pre¬ 
cisely  the  same  as  those  made  by  petitioner — that  the  Act  could 
not  validly  apply  to  agreements  entered  into  before  April  28, 
1942  (but  upon  which  final  payment  had  not  been  made  by 
that  date).  In  Lichter ,  four  of  the  agreements  subject  to  re¬ 
negotiation  had  been  executed  before  April  28, 1942  (334  TJ.  S. 
at  748)  ,15  but  the  Court  confirmed  the  Government’s  right  to  re¬ 
cover  excessive  profits  “whether  they  arose  from  contracts 
made  before  or  after  the  passage  of  the  Act.”  334  U.  S.  at 
789.  In  the  companion  Alexander  Wool  Combing  case  (de¬ 
cided  together  with  Lichter ),  the  Court  upheld  the  retrospec¬ 
tive  application  of  the  October  1942  amendment  to  certain 
agreements  entered  into  between  April  28, 1942,  and  October; 
the  amendment  had  expressly  brought  within  the  Act’s  cover¬ 
age,  as  of  April  28th,  certain  types  of  subcontracts  which  were 
not  clearly  covered  by  the  original  statute.  334  U.  S.  at  789. 

2.  The  distinction  petitioner  sees  between  the  Lichter  and 
Alexander  Wool  cases,  on  the  one  hand,  and  the  instant  case, 
on  the  other,  is  that  the  former  concerned  only  “contracts  be¬ 
tween  individuals”  (i.  e.,  subcontracts),  while  the  present  case 
has  to  do  with  “a  contract  between  a  private  citizen  and  the 
Government”  (z.  e.,  a  prime  contract)  (Pet.  Br.,  pp.  45,  46). 
But  the  Supreme  Court  has  not  found  this  difference  to  be 
significant.  It  headed  its  discussion  of  retroactivity  in  Lichter 
with  the  revealing  general  rubric:  “The  Renegotiation  Act, 
including  its  amendments,  has  been  properly  applied  to  con¬ 
tracts  entered  into  before  its  and  their  respective  enactments.” 
334  U.  S.  at  788.  And  the  Lincoln  Electric  case  (decided  per 
cwriam  the  same  day  as,  and  on  the  authority  of,  the  Lichter 
opinion)  definitely  involved  prime  contracts  with  government 
departments  antedating  the  passage  of  the  Renegotiation  Act, 

“Contrary  to  petitioner’s  assertion  (Pet.  Br.,  p.  45),  much  “background 
material” — in  the  form  of  affidavits  and  official  reports — was  presented  to 
the  Court  in  these  cases,  and  considered  by  it.  See  334  U.  S.  at  748,  752; 
758-764,  768-9,  770-772,  783. 

“The  earliest  contract  in  the  Lichter  case  was  dated  March  30,  1942 — 
four  days  after  petitioner’s  contract 
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334  U.  S.  841.  In  the  Lincoln  Electric  case,  the  Secretary  of 
the  Navy  included  in  the  contractor’s  renegotiable  business, 
upon  which  the  Secretary’s  unilateral  order  of  October  23, 1943, 
was  based,  profits  realized  under  (a)  contracts  with  the  War 
and  Navy  Departments  and  the  Maritime  Commission  which 
were  in  effect  from  five  months  to  one  day  prior  to  April  28, 
1942;  (b)  contracts  with  the  Treasury  Department  which  were 
in  effect  from  six  months  to  one  month  prior  to  April  28, 1942 ; 16 
(c)  contracts  with  the  Treasury  Department  entered  into  be¬ 
tween  April  28  and  October  21,  1942;  and  (d)  contracts  with 
Defense  Plant  Corporation  in  effect  from  six  months  to  one 
day  prior  to  April  28,  1942.17  Throughout  the  litigation,  the 
contractor  claimed  that  the  Act  could  not  validly  be  applied 
to  prime  contracts  with  the  Government  executed  prior  to 
April  28th.  Unlike  the  District  Court,  which  decided  the  case 
solely  on  the  claimant’s  failure  to  petition  the  Tax  Court,  with¬ 
out  passing  upon  any  constitutional  question  (77  F.  Supp. 
444,  447,  citing  Aircraft  &  Diesel  Equipment  Corp.  v.  Hirsch, 
331 U.  S.  752,  and  Wade  v.  Stimson,  331 U.  S.  793),  the  Supreme 
Court  decided  the  case  on  the  authority  of  its  Lichter  opinion, 
and  therefore  necessarily  determined  all  the  constitutional 
issues  raised  by  the  contractor,  including  the  issues  as  to  retro¬ 
activity.  Accordingly,  the  question  appears  to  us  to  have  been 
authoritatively  settled  by  the  highest  court.  Moreover,  it  is 
noteworthy  that,  in  the  Lincoln  case,  some  of  the  contracts 
antedated  the  passage  of  the  Act  by  six  months,  in  contrast  to 
the  single  month  of  retroactivity  (March  26-April  28,  1942) 
presented  here.“ 

"  The  Treasury  Department  was  retrospectively  added  as  a  renegotiating 
agency  by  the  amendment  of  October  21,  1942  (statutory  pamphlet,  p.  6). 

”  Defense  Plant  Corporation  was  retrospectively  added  as  a  renegotiating 
agency  by  the  Act  of  July  1, 1943  (statutory  pamphlet,  p.  lb). 

“  We  do  not  agree  with  petitioner  (Pet.  Br.,  p.  46)  that  the  Supreme  Court, 
in  its  Lichter  opinion,  expressly  reserved  the  question  of  the  validity  of 
retroactive  appUcation  of  the  Act  to  prime  contracts  with  the  Government. 
In  the  sentence  which  is  supposed  to  contain  this  reservation,  the  Court 
said:  “We  therefore  do  not  have  before  us  an  issue  as  to  the  recovery  of 
excessive  profits  on  any  contract  made  directly  with  the  Government  nor 
on  any  subcontract  upon  which  final  payment  had  been  made  before  April  28, 
1942,  although  relating  to  war  goods  made  or  services  performed  after  the 
declaration  of  war,  December  7,  1941”  (834  at  788).  In  the  light  of  the 
rest  of  the  Court's  discussion  of  retroactivity  (384  U.  S.  at  788-9),  and  of 
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&  The  Act  can  validly  apply  to  profits  realized  under  petitioner’s  contract 

of  March  26, 1942 

If  the  question  of  the  retroactive  application  of  the  Act  to 
profits  realized  under  petitioner’s  contract  of  March  26,  1942, 
be  considered  on  its  merits  (apart  from  the  decisions  in  Lincoln 
Electric  and  Lichter ),  it  is  equally  plain  that  petitioner’s  con¬ 
tention  cannot  be  sustained.  The  general  principles  under¬ 
lying  the  Lichter  and  Lincoln  Electric  decisions  also  support 
the  statute’s  application  in  this  case.1* 

1.  General  principles  of  retroactivity 

(a)  The  Constitution  “contains  no  prohibition  of  retrospec¬ 
tive  legislation  as  such,  and  therefore  *  *  *  the  mere  fact 
that  a  statute  is  retroactive  in  its  operation  does  not  make  it 
repugnant  to  the  Federal  Constitution.”  League  v.  Texas , 
184  U.  S.  156,  161;  Calder  v.  Bull,  3  Dali,  386;  Watson  v. 
Mercer,  8  Pet.  88,  109;  Blount  v.  Windley,  95  U.  S.  173,  180. 
From  early  days,  the  Supreme  Court  has  sustained  the  validity 
of  much  legislation  having  a  retroactive  effect  on  existing  prop¬ 
erty  rights.  Watson  v.  Mercer ,  supra;  Curtis  v.  Whitney,  13 
Walk  68.  Contract  rights,  already  accrued  through  partial  or 

the  simultaneous  decision  of  the  Lincoln  Electric  case,  we  read  this  sentence 
as  meaning  that  the  Court  had  before  it  neither  (a)  “an  issue  as  to  the  recov¬ 
ery  of  excessive  profits  on  any  contract  made  directly  with  the  Government 
*  *  *  upon  which  final  payment  had  been  made  before  April  28,  1942" 
nor  (b  )  "an  issue  as  to  the  recovery  of  excessive  profits  *  *  *  on  any  sub¬ 
contract  upon  which  final  payment  had  been  made  before  April  28,  1942.” 
In  our  view,  the  phrase  “upon  which  final  payment  had  been  made  before 
April  28, 1942”  qualifies  "any  contract  made  directly  with  the  Government,” 
as  well  as  “any  subcontract.”  The  sentences  immediately  following  this  sen¬ 
tence  speak  of  the  limitation  of  the  Renegotiation  Act  "to  future  contracts 
and  to  contracts  already  existing  but  upon  which  final  payments  had  not 
been  made  at  the  time  of  the  passage  of  the  original  Act,”  and  refer  both  to 
“subcontracts”  and  to  “contracts  made  directly  with  the  Government.” 
Accordingly,  we  believe  that  the  Court's  reservation  solely  concerned  agree¬ 
ments  upon  which  final  payment  hod  been  made  before  April  28th.  CL  334 
U.  S.  at  789. 

In  any  event,  the  Lincoln  Electric  case  (in  the  decision  of  which  Mr.  . 
Justice  Burton,  who  authored  the  Lichter  opinion,  did  not  participate)  did 
involve  “contracts  made  directly  with  the  Government,”  which  were  executed 
before  April  28th. 

*For  the  convenience  of  the  Court,  we  shall  set  forth  that  part  of  our 
argument  on  retroactivity  in  The  Blanchard  Machine  Co.  v.  RFC  Price 
Adjustment  Board,  No.  9625,  which  we  believe  to  be  relevant  here,  rather 
than  incorporating  the  argument  by  reference. 
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total  execution  of  the  contract  involved,  are  no  less  immune 
from  proper  legislative  interference  even  though  such  accrued 
rights  will  be  limited  or  destroyed.  “The  sovereign  right  of 
the  Government  is  not  less  because  the  property  affected  hap¬ 
pens  to  be  a  contract”  ( Calhoun  v.  Massie ,  253  U.  S.  170, 176) ; 
“when  contracts  deal  with  a  subject  matter  which  lies  within 
the  control  of  the  Congress”  their  “continuing  operation”  may 
in  proper  cases  be  modified  or  prohibited  by  subsequent  legis¬ 
lation.  Norman  v.  Baltimore  &  Ohio  R.  Co.,  294  U.  S.  240, 
307-308,  309,  310. 

(b)  While  the  courts  have  been  vigilant  in  safeguarding 
private  contract  rights  from  arbitrary  legislative  interference, 
nevertheless  where  the  Congress  in  the  exercise  of  an  admittedly 
granted  power  has  adopted  a  means  reasonably  adapted  to 
achieve  a  legitimate  end,  such  legislation  has  withstood  con¬ 
stitutional  challenge  even  though  the  effect  is  to  set  aside  or 
reduce  the  value  of  accrued  contract  rights.  In  the  Norman 
case,  supra,  a  statute  precluding  gold  payments  was  held  en¬ 
forceable  against  a  bondholder  who  had  bought  and  paid  for 
his  gold  clause  bonds  prior  to  the  statute’s  enactment.  In 
Calhoun  v.  Massie,  253  U.  S.  170,  the  Court  upheld  an  act  limit¬ 
ing  attorneys’  fees  for  collection  of  a  claim  against  the  Govern¬ 
ment  to  an  amount  substantially  less  than  that  contracted  for, 
even  though  the  attorney  had  already  performed  substantially 
all  of  the  services  required  by  his  contract.  Cf.,  for  similar 
result,  Capital  Trust  Co.  v.  Calhoun,  250  U.  S.  208, 218.  Louis¬ 
ville  &  Nashville  R.  R.  v.  Mottley,  219  U.  S.  467,  enforced  a 
federal  statute  which  invalidated  a  prior  contract,  valid  when 
made,  by  which  a  railroad  agreed  to  issue  annual  passes  for 
life  in  consideration  of  an  executed  full  release  of  the  pass 
holder’s  damage  claims  against  the  railroad.  Similarly,  in 
Philadelphia,  B.  &  W.  R.  Co.  v.  Schubert,  224  U.  S.  603,  the 
Employers’  Liability  Act  was  held  validly  to  have  abrogated  a 
contract  by  which  railroad  employees  agreed  to  accept  benefits 
from  a  “Relief  Fund,”  to  which  the  railroad  contributed,  in 
lieu  of  all  claims  against  the  company.  In  Wright  v.  Union 
Central  Insurance  Co.,  304  U.  S.  502,  515-516,  the  Court  sus¬ 
tained  a  section  of  the  Bankruptcy  Act  which  extended  the 
period  for  enforcing  an  equity  of  redemption,  long  after  the 
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mortgagee  had  advanced  his  money  to  the  mortgagor.  Rental 
contracts  have  also  been  made  subject  to  subsequent  legislative 
alteration  of  their  terms.  Block  v.  Hirsh,  256  U.  S.  135 ;  Bowles 
v.  Willingham,  321  U.  S.  503.  In  all  of  these  cases  and  others, 
the  subject  matter  being  within  congressional  power  the  leg¬ 
islation  was  upheld,  notwithstanding  the  cancellation  or  re¬ 
duction  in  value  of  accrued  contract  rights. 

(c)  The  Supreme  Court  has  likewise  sustained  the  validity 
of  state  legislation  substantially  reducing  or  eliminating  the 
value  of  “vested”  contract  rights,  as  consistent  with  the  Con¬ 
stitutional  clause  prohibiting  impairment  of  contract  obliga¬ 
tions,  which  applies  in  terms  only  to  the  states.  East  New  York 
Savings  Bank  v.  Hahn,  326  U.  S.  230  (statute  suspending  mort¬ 
gagor’s  right  of  foreclosure,  applied  to  mortgage  executed  prior, 
to  the  Act) ;  Faitoute  Iron  &  Steel  Co.  v.  City  of  Asbury  Park, 
316  U.  S.  502  (municipal  insolvency  statute,  applied  to  pre¬ 
existing  bonds  and  interest  coupons,  so  as  to  give  creditor  less 
than  stipulated  interest) ;  Gelfert  v.  National  City  Bank,  313 
U.  S.  221  (statute  permitting  scaling  down  of  deficiency  judg¬ 
ment  after  foreclosure  sale  of  mortgaged  property — applied  to 
mortgagee  who,  under  law  existing  when  mortgage  was  exe¬ 
cuted,  was  entitled  to  full  deficiency  judgment) ;  Veix  v.  Sixth 
Ward  Assn.,  310  U.  S.  32  (statute  limiting  right  of  purchaser 
of  shares  in  building  and  loan  association  to  withdraw  such 
shares) ;  Honeyman  v.  Jacobs,  306  U.  S.  539  (statute  prohibiting 
deficiency  judgment  where  mortgagee  has  bid  in  property  at 
foreclosure  sale  and  value  of  property  equals  the  indebtedness — 
applied  to  default  occurring  before  the  Act) ;  Richmond  Corp. 
v.  Wachovia  Bank,  300  U.  S.  124  (statute,  as  applied  to  notes 
and  deed  of  trust  executed  prior  to  Act,  providing  that  where 
mortgagee  buys  in  the  property  for  less  than  mortgage  in¬ 
debtedness,  his  suit  for  deficiency  may  be  defended  on  ground 
that  value  of  the  property  equalled  the  debt) ;  Home  Building 
&  Loan  Association  v.  Blaisdell,  290  U.  S.  398  (mortgage 
moratorium  law  extending  period  of  redemption,  applied  to 
foreclosure  occurring  prior  to  Act) ;  Marcus  Brown  Holding  Co. 
v.  Feldman,  256  U.  S.  170  (rent  control  act  barring  actions  to 
recover  possession,  applied  to  lease  expiring  prior  to  Act  and 
including  covenant  to  surrender  possession  on  expiration  of 
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lease) ;  Pennsylvania  Hospital  v.  Philadelphia,  245  U.  S.  20 
(municipality  permitted  to  open  street  through  hospital 
grounds,  despite  outstanding  contract  under  which  hospital 
corporation  had  made  payments  of  money  and  furnished  ground 
for  a  designated  street  in  return  for  agreement  forbidding  open¬ 
ing  of  any  street  through  the  hospital  grounds  without  hos¬ 
pital’s  consent). 

(d)  The  legal  theories  upon  which  the  courts  have  permitted 
invasion  of  accrued  contract  rights  have  varied  considerably. 
Thus,  it  has  been  said  that  the  statute  merely  touches  upon  the 
remedy  rather  than  upon  the  contract  right  itself  ( Richmond 
Corp.  v.  Wachovia  Bank,  300  U.  S.  124;  Honeyman  v.  Jacobs, 
306  U.  S.  539) ;  or  that  a  “reservation  of  essential  attributes  of 
sovereign  power  is  *  *  *  read  into  contracts  as  a  postulate 
of  the  legal  order”  ( Home  Building  &  Loan  Assn.  v.  BlaisdeU, 
290  U.  S.  398,  435) ;  or  that  there  has  been  “an  exercise  of  the 
sovereign  right  of  the  Government  to  protect  the  *  *  * 
general  welfare  of  the  people,”  a  power  which  is  “paramount  to 
any  rights  under  contracts  between  individuals”  ( Mardgavlt  v. 
Springs,  199  U.  S.  473,  480) ;  or  that  “when  contracts  deal  with 
a  subject  matter  which  lies  within  the  control  of  the  Congress, 
they  have  a  congenital  infirmity”  {Norman  v.  Baltimore  & 
Ohio  R.  Co.,  294  U.  S.  240,  307-08) ;  or  that  the  subject  matter 
of  the  legislation  had  already  been  the  subject  of  regulation  in 
some  past  period  (Veix  v.  Sixth  Ward  Assn.,  310  U.  S.  32) .  But 
as  has  been  recently  observed,  “the  formal  mode  of  reasoning 
[in  these  cases]  *  #  *  is  of  little  moment”;  they  yield 
“this  governing  constitutional  principle:  when  a  widely  diffused 
public  interest  has  become  enmeshed  in  a  network  of  multi¬ 
tudinous  private  arrangements,  the  authority  of  the  State  ‘to 
safeguard  the  vital  interests  of  its  people’  *  *  *  is  not  to 
be  gainsaid  by  abstracting  one  such  arrangement  from  its  public 
context  and  treating  it  as  though  it  were  an  isolated  private 
contract  constitutionally  immune  from  impairment”  {East  New 
York  Savings  Bank  v.  Hahn,  326  U.  S.  230,  232).  While  this 
was  said  with  reference  to  exercise  of  the  “police  power”  of  the 
States,  the  same  may  be  said  of  the  exercise  of  the  Federal  war 
power,  which  is  at  least  as  broad  as  the  “police  power”  of  the 
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States  (. Hamilton  v.  Kentucky  Distilleries  Co.,  251  U.  S.  146, 
156). 

2.  Retroactive  income  taxation — a  particularly  pertinent 

analogy 

An  especially  forceful  analogy  to  the  recovery  by  renegotia¬ 
tion  of  net  profits  realized  under  executed  contracts  is  retro¬ 
active  income  taxation,  which  has  long  been  held  valid,  “in 
recognition  of  the  principle  that  liability  for  retroactive  taxes  is 
one  of  the  notorious  incidents  of  social  life.”  Illinois  Central 
Rd.  Co.  v.  Minnesota,  309  U.  S.  157,  165.20  And  as  the  Ninth 
Circuit  said  in  Spaulding  v.  Douglas  Aircraft  Co.,  Inc.,  154  F.  2d 
419,423:  “*  *  *  the  power  in  war  to  recapture  for  the  war 
treasury  excessive  profits  from  existing  contracts  is  certainly  as 
great  as  the  power  in  peace  to  tax  in  a  succeeding  year  the  in¬ 
come  earned  prior  to  the  tax  legislation.”  In  particular,  the 
decisions  in  Welch  v.  Henry,  305  U.  S.  134,  and  United  States  v. 
Hudson,  299  U.  S.  498,  amply  sustain  the  application  of  the  Re¬ 
negotiation  Act  to  “recent  transactions”  ( Welch  v.  Henry,  supra, 
at  150;  Cooper  v.  United  States,  280  U.  S.  409,  411)  between 
petitioner  and  the  Government.  In  the  Welch  case,  the  Court 
upheld  the  retroactive  application  of  a  Wisconsin  tax  statute  to 
net  income  received  two  years  before  the  passage  of  the  taxing 
statute.  The  Wisconsin  law  in  force  in  1933  allowed  the  tax¬ 
payer  to  deduct  from  gross  income  dividends  received  from 
corporations  whose  principal  business  was  attributable  to  Wis¬ 
consin.  In  1933,  the  taxpayer  received  such  dividends.  On 
March  27, 1935,  the  state  laid  new  taxes  for  the  years  1933  and 
1934  and,  among  other  things,  imposed  a  tax  on  the  dividends 
which  had  previously  been  exempt.  Wisconsin  was,  therefore, 
by  a  law  enacted  in  March  1935,  reaching  income  realized  as 

*  See  1  Mertens,  Laic  of  Federal  Income  Tarnation  (1942),  Sec.  4.15; 
Ballard,  Retroactive  Federal  Taxation  (1935),  48  Harr.  L.  Rev.  592;  Unter- 
myer  v.  Anderson,  276  U.  S.  440,  447-454  (Brandeis,  J.,  dissenting).  Cooper 
v.  United  States,  280  U.  S.  409, 411-412;  Burnet  v.  Wells,  289  U.  S.  670,  682- 
683;  United  States  v.  Hudson,  299  U.  S.  498,  500;  Welch  v.  Henry,  305  TJ.  S. 
134,  146-149 ;  Illinois  Central  R.  Co.  v.  Minnesota,  309  U.  S.  157,  165;  <4. 
MiUiken  v.  United  Statesr2S8  U.  S.  15, 21-22  (gift  tax). 
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early  as  January  1933,  some  two  years  and  three  months  be¬ 
fore — a  period  of  retroactivity  much  longer  than  that  involved 
here.51  The  Supreme  Court  held  the  Wisconsin  statute  con¬ 
stitutional.  The  cases  in  which  certain  retrospective  gift 
taxation  had  been  invalidated  ( Nichols  v.  Coolidge,  274  U.  S. 
531 ;  Blodgett  v.  Holden ,  275  U.  S.  142;  Untermyer  v.  Anderson , 
276  U.  S.  440;  Coolidge  v.  Long,  282  U.  S.  582)  were  distin¬ 
guished  on  the  ground  that  there  the  donor  might  have  refrained 
from  making  the  gift  had  he  known  or  anticipated  the  tax,  but 
it  could  not  be  said  that  the  taxpayer  would  have  been  deterred 
from  receiving  income  by  knowledge  that  it  might  thereafter  be 
taxed  (305  U.  S.  at  147-148).  United  States  v.  Hudson,  299 
U.  S.  498,  upheld  the  portion  of  the  Silver  Purchase  Act  of  June 
19, 1934  (48  Stat.  1178),  which  imposed  a  tax  of  50  percent  of 
the  profits  on  any  transfer  of  silver  bullion  made  on  and  after 
May  15, 1934;  the  tax  was  designed  to  recover  excessive  profits 
realized  on  silver  sales  because  of  the  pending  “increased  acqui¬ 
sition  and  use  of  silver  by  the  government.” 22 

“The  contract  involved  here  was  executed  March  26,  1942  (Jt  App.  29). 
By  that  time,  limitation  of  war  profits  was  being  actively  considered ;  a  bill 
reimposing  a  statutory  limit  of  6%  on  all  war  contracts  had  been  introduced. 
334  U.  S.  at  764.  On  March  28th,  the  Case  Amendment  to  the  Sixth  Supple¬ 
mental  National  Defense  Appropriation  Bill,  1942,  imposing  the  6%  limita¬ 
tion,  was  quickly  adopted  by  the  House  of  Representatives.  88  Cong.  Bee. 
3139-3140.  Petitioner  did  not  make  its  contract  without  reason  to  anticipate 
legislative  profit  controls.  Cl  United  States  v.  Hudson ,  299  U.  S.  498,  501 ; 
MiUiken  v.  United  States,  283  U.  S.  15,  22-24. 

”  Similarly,  the  Revenue  Act  of  1936  (49  Stat.  1648, 1734,  Title  III,  enacted 
June  22, 1936)  levied  a  “tax  on  unjust  enrichment"  of  80  per  cent  on  income 
derived  from  Federal  excise  taxes  which  had  been  passed  on  to  others  but 
which  the  taxpayer  was  not  called  upon  to  pay  because  the  Agricultural 
Adjustment  Act  was  declared  unconstitutional  (in  United  States  v.  Butter, 
297  D.  S.  1,  and  Rickert  Bice  MiUs,  Inc.  v.  Fontenot,  297  U.  S.  110,  decided 
January  1936),  or  which  were  refunded  to  the  taxpayer  and  not  repaid  to 
those  who  had  actually  borne  the  invalid  excise  tax.  This  “windfall  tax,” 
which  reached  back  from  six  to  sixteen  months,  was  sustained  in  Steihhagen 
Rice  Milling  Co.  v.  Scofield,  87  F.  2d  804  (C.  C.  A.  5)  ;  White  Packing  Co.  v. 
Robertson,  89  F.  2d  775  (C.  C.  A.  4) ;  Sporttoear  Hosiery  Mills  v.  Commis¬ 
sioner,  129  F.  2d  376  (C.  C.  A.  3) ;  Wilson  Milling  Co.  v.  Commissioner,  138 
F.  2d  249  (C.  C.  A.  8) ;  Union  Packing  Co.  v.  Rogan,  17  F.  Supp.  934  (S.  D. 
CaL) ;  Kingan  d  Co.,  Inc.  v.  Smith,  17  F.  Supp.  217  (S.  D.  Ind.) ;  Louisville 
Provision  Co.  v.  Glenn,  18  F.  Supp.  423  (W.  D.  Ky.). 
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3.  Application  of  these  principles  and  analogies  to  the  Renego¬ 
tiation  Act 

These  general  principles  and  analogies  were  presented  to  the 
Supreme  Court  in  its  renegotiation  cases  of  last  term,  and 
apparently  applied  by  it  in  its  Lichter  and  Lincoln  Electric 
holdings.  They  are  just  as  squarely  applicable  here. 

In  passing  the  Renegotiation  Act,  Congress  was  dealing  with 
a  subject  matter  well  within  the  federal  war  power,  as  Lichter 
expressly  and  eloquently  holds  (334  U.  S.,  at  754-769, 778-783). 
In  the  exercise  of  its  war  power,  Congress  saw  fit  to  decline  to 
permit  war  contractors  to  retain  excessive  profits,  as  it  had  the 
right  to  do.  Because  of  the  tremendous  volume  of  war  contracts 
outstanding  at  the  time  it  passed  the  Act,25  Congress  chose  to 
apply  its  policy  to  all  existing  war  contracts,  whatever  the  ex¬ 
tent  to  which  the  contractor's  rights  had  “accrued”  or  his  obli¬ 
gations  been  performed.  If  it  had  not  done  so,  profits  realized 
under  this  tremendous  mass  of  outstanding  contracts  would  be 
wholly  exempt  from  recapture;  and  since  these  preexisting 
agreements  had  been  entered  into  during  the  first  two  years  of 
the  defense-war  period,  when  the  difficulties  of  pricing  were 
greatest  and  the  need  for  speed  most  imperative  (cf.  334  U.  S. 
at  758-766,  767-8,  782),  it  was  with  respect  to  them  that  rene¬ 
gotiation  was  most  necessary.  For  these  reasons,  Congress 
elected  to  apply  the  mechanism  of  renegotiation  to  “excessive 

"The  Tax  Court  has  found  that  “At  the  date  of  the  enactment  of  the 
Renegotiation  Act  on  April  28,  1942,  there  were  approximately  fifty  billion 
dollars  of  uncompleted  contracts  on  which  final  payment  had  not  been  made” 
( Jt.  App.  40).  In  the  affidavit  of  Robert  P.  Patterson,  formerly  Secretary 
and  Under  Secretary  of  War,  referred  to  by  the  Supreme  Court  in  Lichter  v. 
United  States,  334  U.  S.  at  760-2,  it  is  also  pointed  out  that  as  of  April  28, 
1942,  there  were  outstanding  uncompleted  prime  war  contracts  (i.  e.  directly 
with  the  Government)  of  a  value  considerably  in  excess  of  $50,000,000,000, 
and  that  many  of  these  contracts  had  substantial  periods  yet  to  run.  The 
Navy’s  ship  construction  program  was  particularly  important  in  this  connec¬ 
tion.  In  the  summer  of  1940,  Congress  had  authorized  naval  expansion  pro¬ 
grams  of  11%  and  then  70%.  The  contracts  in  the  main  were  executed  by 
March  of  1941,  and  most  of  them  were  not  completed  until  the  latter  part  of 
1942  and  the  early  part  of  1943.  The  construction  of  a  battleship  normally 
requires  32  to  35  months,  of  a  carrier  17  to  21  months,  and  of  a  cruiser  22  to 
25  months.  The  addition  of  outstanding  subcontracts  would  increase  this 
total  of  50  billions  enormously. 
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profits  whether  they  arose  from  contracts  made  before  or  after 
the  passage  of  the  Act.”  334  U.  S.  at  789.  It  is  impossible  to 
say  that  this  choice  was  unreasonable  or  unwarranted.  As  the 
many  cases  we  have  cited  show  {supra,  pp.  21-26),  and  as  Mr. 
Justice  Brandeis  said  in  Calhoun  v.  Massie,  253  U.  S.  170, 175: 
“*  *  *  the  United  States  may,  consistently  with  the  Fifth 
Amendment,  impose,  for  a  permitted  purpose,  restrictions  upon 
property  which  produce”  a  “serious  depreciation  of  property 
values.”  Here,  the  Congressional  purpose  is  admittedly  a  per¬ 
mitted  one;  and  the  interference  with  accrued  rights  was 
deemed  necessary  in  wartime.  “A  contract  is  equally  a  war 
contract  in  either  event  [i.  e.  whether  it  was  made  before  or  after 
the  passage  of  the  Act)  and,  if  uncompleted  to  the  extent  that 
the  final  payment  had  not  yet  been  made,  the  recovery  of  exces¬ 
sive  profits  derived  from  it  may  be  authorized  as  has  been  done 
here.”  Lichter,  334  U.  S.  at  789. 

The  reduction  in  the  value  of  the  contractor’s  rights  which 
the  Renegotiation  Act  imposed  is  not  more  severe  than  the  re¬ 
duction  in  value  of  accrued  contractual  rights  in  the  many 
cases  discussed  above  {supra,  pp.  21-26)  in  which  retrospective 
legislation  has  been  sustained.  For  instance,  the  limitation 
of  excessive  net  profits  affects  the  operation  of  previous  con¬ 
tracts  less  than  a  direct  alteration  of  stipulated  rentals  {Bowles 
v.  Wellingham,  321  U.  S.  503),  or  the  measure  of  payment  in 
gold-clause  bonds  {Norman  v.  B.  &  0.  R.  Co.,  294  U.  S.  240). 
And  it  seems  clear  that  if  Wisconsin  {Welch  v.  Henry,  supra, 
pp.  25-26)  can  reach  back  over  a  period  of  more  than  two  years 
to  recapture  by  taxation  ordinary  profits  on  transactions  long 
since  completed,  Congress  can,  by  an  exercise  of  the  war  pow¬ 
ers,  reach  back  over  a  shorter  period  to  recapture  profits  in¬ 
flated  by  war  and  taken  at  public  expense.  The  income  tax 
cases  specifically  show  that  the  profits  realized  in  “recent  trans¬ 
actions”  may  be  reached  retroactively,  where  there  is  rational 
basis  for  such  retrospective  legislation.  Congress  could  there¬ 
fore,  in  good  reason,  have  applied  the  Renegotation  Act  to 
profits  realized  out  of  all  war  contracts  since  at  least  Decem¬ 
ber  7, 1941.  Cf.  334  U.  S.  at  788.  For  the  compelling  necessity 
of  maintaining  the  morale  of  the  armed  forces  and  civilian 
war  workers,  and  of  protecting  the  public  treasury  by  elimi- 
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noting  excessive  war  profits,  applied  to  profits  realized  as  a 
result  of  the  war  effort  before  April  28, 1942,  as  well  as  there* 
after.  Congress  elected,  however,  to  limit  the  Act’s  applica¬ 
tion  to  those  contracts  existing  at  the  date  of  passage,  and  a 
rational  basis  certainly  existed  for  that  restricted  degree  of 
retroactivity.  The  reasonable  expectations  of  the  war  con¬ 
tractor  are  defeated  no  more  by  the  retrospective  aspect  of  the 
Renegotiation  Act  than  by  retroactive  income  tax  statutes 
whose  validity  is  beyond  question.  And  the  advancement  of 
the  war  through  prevention  of  excessive  war  profits  is  surely  no 
less  a  justification  for  reaching  back  to  recapture  such  profits 
than  that  of  making  an  equitable  distribution  of  the  cost  of  gov¬ 
ernment,  which  is  the  general  aim  of  these  tax  acts  ( Welch  v. 
Henry ,  305  U.  S.  at  146,  149).  So  far  as  concerns  the  retro¬ 
active  reach  of  the  Act,  it  is,  therefore,  no  more  improper  to 
eliminate  excessive  profits  by  renegotiation  under  the  war 
powers  than  by  ordinary  methods  of  taxation. 

4.  Profits  realized  under  contracts  with  the  United  States  are 
governed  by  the  same  principles 

The  same  reasons  which  sustain  the  Renegotiation  Act  in 
its  effect  upon  private  contracts  entered  into  before  April  28, 
1942,  support  the  validity  of  its  retrospective  application  to 
Government  contracts,  such  as  petitioner’s.  The  contrary  con¬ 
tention  rests  upon  the  argument  that,  whatever  the  power  of 
Congress  over  private  contracts,  the  United  States  has  author¬ 
ity  to  make  binding  contracts,  and  having  entered  into  a  con¬ 
tract  with  fixed  prices,  the  Government  is  precluded  from  alter¬ 
ing  the  contract’s  terms  by  subsequent  legislation  or  by  admin¬ 
istrative  action  pursuant  to  such  legislation.  Cf.  Perry  v. 
United  States,  294  U.  S.  330,  and  Lynch  v.  United  States,  292 
U.  S.  571.  Upon  analysis,  the  application  of  this  argument 
to  the  Renegotiation  Act  is  seen  to  be  fallacious. 

(a)  It  is  pertinent  to  note,  at  the  outset,  that  the  exclusion 
of  existing  prime  contracts  with  the  Government  would  have 
rendered  the  statute  largely  nugatory.  There  were,  on  April 
28th,  50  billion  dollars  of  outstanding  war  agreements  directly 
with  the  Government  (fn.  *  supra,  p.  27),  and  the  need  for 
renegotiating  these  contracts — executed  in  the  rush  of  early 
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defense  or  war  preparations — was  most  compelling.  A  pro¬ 
gram  for  the  control  of  war  profiteering  which  did  not  reach 
this  aggregate  of  agreements  would  scarcely  have  been  effec¬ 
tive. 

(b)  Like  a  retroactive  net  income  tax  (e.  g.asin  United  States 
v.  Hudson,  299  U.  S.  498  and  Welch  v.  Henry,  305  U.  S.  134), 
a  renegotiation  order  generally  does  not  directly  alter  or  modify 
any  terms  of  the  renegotiated  contract.  The  renegotiating 
agency  ordinarily  does  not  modify  the  price,24  but  orders  pay¬ 
ment  to  the  United  States  of  a  certain  portion  of  the  net  profits 
realized  on  all  renegotiable  business  for  the  period  covered, 
including  profits  flowing  from  contracts  with  Government 
agencies.  Profits,  of  course,  are  not  the  same  thing  as  prices, 
nor  are  they  directly  correlated  where  a  contractor’s  war  busi¬ 
ness  is  renegotiated  as  whole,  as  was  usually  the  case.  In  short, 
the  contracts  are  performed  according  to  their  terms;  excessive 
profits  must  be  repaid  only  if  such  profits  are  realized  on  the 
.  renegotiable  business.  If,  for  example,  suit  were  brought  by 
the  contractor  on  a  war  contract,  a  renegotiation  order  would 
not  constitute  a  defense  to  the  suit,  but,  as  in  the  case  of  a  claim 
for  taxes,  could  serve  only  as  a  basis  for  set-off  for  money  owing 
to  the  United  States.  Even  in  petitioner’s  unusual  case,  where 
only  two  war  contracts  are  involved,  the  Under  Secretary’s 
order  determined  that  petitioner’s  profits  were  excessive  and 
directed  the  repayment  of  such  excessive  profits  (R.  15).  The 
contracts  had  already  been  fully  performed  by  the  United  States 
and  the  full  contract  price  paid  ( Jt.  App.  31, 77) . 

It  has  never  been  doubted  that  a  retroactive  income  tax  may 
be  extended  to  profits  earned  under  contracts  with  the  United 
States.  Cf.  Providence  Bank  v.  Billings,  4  Pet.  514,  561-2; 
United  States  Trust  Co.  v.  Helvering,  307  U.  S.  57,  60-61.  In 
the  Providence  case,  Chief  Justice  Marshall  said  (p.  562) : 

Land,  for  example,  has,  in  many,  perhaps  in  all  the 
States,  been  granted  by  government  since  the  adoption 
of  the  Constitution.  This  grant  is  a  contract,  the  object 
of  which  is  that  the  profits  issuing  from  it  shall  inure  to 

“The  original  Act  did  authorize  repricing,  bat  the  authority  was  rarely 
used.  The  Second  Act  separated  the  repricing  authority  from  renegotiation. 
See  Title  VIII  of  Revenue  Act  of  1943  (statutory  pamphlet,  pp.  50-62). 
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the  benefit  of  the  grantee.  Yet  the  power  of  taxation 
may  be  carried  so  far  as  to  absorb  these  profits.  Does 
this  impair  the  obligation  of  the  contract?  The  idea  is 
rejected  by  all;  and  the  proposition  appears  so  extrava¬ 
gant  that  it  is  difficult  to  admit  any  resemblance  in  the 
cases. 

There  is  no  reason  why  recapture  of  excessive  war  profits 
through  renegotiation — under  the  war  powers — should  be 
treated  more  stringently  than  normal  peacetime  retroactive  in¬ 
come  taxation  under  the  taxing  power. 

(c)  In  any  event,  the  constitution  certainly  does  not  prohibit 
every  Congressional  modification  of  the  terms  of  Federal  con¬ 
tracts.  In  Lynch  v.  United  States,  292  U.  S.  571,  the  Supreme 
Court  recognized  that  Congress,  no  less  than  the  states,  has 
power  to  modify  government  contracts  if  “the  action  taken  falls 
within  the  federal  police  power  or  some  other  paramount 
power”  (at  p.  579).  That  such  power  may  be  exercised  in 
appropriate  circumstances  was  expressly  held  in  Horowitz  v. 
United  States,  267  U.  S.  458, 461  (governmental  delay  in  ship¬ 
ment  of  silk  sold  to  plaintiff,  because  of  wartime  embargo  orders 
on  silk  shipments)  and  North  American  Commercial  Co.  v. 
United  States,  171  U.  S.  110, 137  (governmental  regulation  re¬ 
ducing  number  of  seals  to  be  taken  by  sealing  concessionaire  of 
the  United  States  below  number  contemplated  by  the  con¬ 
tract).25 

In  the  case  of  war  contracts,  the  great  public  interest  served 
by  the  Renegotiation  Act  (cf.  Lichter  v.  United  States,  334  U.  S. 
at  754-756,  758-768,  770-772),  and  the  pressing  need  for  its 
retrospective  application  (supra,  pp.  27,  29-30)  serve  to  vali¬ 
date  the  application  of  the  Federal  Government’s  “paramount” 
war  powers  to  preexisting  Government  contracts,  just  as  with 

*  Public  contracts  of  the  states  are  subject  to  subsequent  exertion  of  State 
police  power.  See,  for  example.  Stone  v.  Mississippi,  101  U.  S.  814,  uphold¬ 
ing  the  withdrawal  of  the  lottery  privilege ;  Butchers ’  Union  v.  Crescent  City 
Co .,  111  U.  S.  740,  upholding  the  cancellation  of  a  slaughterhouse  monopoly'; 
N etc  ton  v.  Commissioners ,  100  U.  S.  548,  involving  the  alteration  of  the 
site  of  a  county  seat ;  West  River  Bridge  Co.  v.  Dix,  6  How.  507,  531 ;  Butter 
v.  Pennsylvania,  10  How.  402, 416 ;  Beer  Co.  ▼.  Massachusetts,  97  U.  S.  25, 33 ; 
HI.,  Central  Rd.  v.  Illinois,  146  U.  S.  387, 454 ;  Chicago  d  Alton  R.R.V.  Tran- 
harger,  238  U.  S.  67, 76. 
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private  agreements.  On  the  one  hand,  the  contractor’s  interest 
in  retaining  his  profits  realized  under  prime  (Government) 
war  contracts  is  certainly  no  greater  than  the  same  interest  in 
the  case  of  private  war  agreements  (subcontracts) ,  or  as  against 
conventional  retroactive  income  taxation.  And  on  the  other 
hand,  the  long  reach  of  the  war  power  undoubtedly  permits 
greater  interference  by  the  Government  with  contractual  ar¬ 
rangements  than  peacetime  would  allow.  Cf .  Lichter,  334  U.  S. 
at  754-758, 765-769,  779-782.* 

(d)  Even  if  the  Renegotiation  Act  be  viewed  as  a  direct 
modification  of  petitioner’s  contracts,  the  Lynch  and  Perry 
cases  are  plainly  distinguishable.  In  the  Lynch  case,  the 
statute  held  invalid  completely  repudiated  the  obligations  ex¬ 
pressly  assumed  in  contracts  of  personal  insurance,  and  this  for 
no  better  reason  than  to  save  the  Government  money.  As  the 
Court  noted,  “The  Solicitor  General  does  not  suggest,  either 
in  brief  or  argument,  that  there  were  supervening  conditions 
which  authorized  Congress  to  abrogate  these  contracts  in  the 
exercise  of  the  police  or  any  other  power.”  292  U.  S.,  at  579- 
580.  And,  as  we  have  said,  the  Court  did  recognize  Congress’ 
power  to  modify  Government  contracts  if  “the  action  taken 
falls  within  the  federal  police  power  or  some  other  paramount 
power.”  292  U.  S.,  at  579. 

In  Perry  v.  United  States,  Congress  annulled  a  gold-clause 
obligation  which  was  inserted  in  United  States  bonds,  under 
express  Congressional  authorization,  in  specific  contemplation 
of,  and  deliberately  intended  to  guard  against,  the  very  con¬ 
tingency  of  depreciated  payment  which  the  later  gold-clause 
legislation  of  1933  was  designed  to  require.  294  U.  S.  at 

*  It  surely  cannot  be  contended  that  every  public  contract,  of  whatever 
character,  is  beyond  the  reach  of  legislation  subsequently  enacted  under  the 
war  powers.  It  Is  unthinkable,  for  Instance,  that  an  agreement  exempting 
an  individual  from  the  draft  for  a  money  consideration  could  not  be  set 
aside  by  a  subsequent  statute.  [See  Commonwealth  v.  Bird,  12  Mass.  443, 446 
(1815)  upholding  the  state’s  withdrawal  of  a  statutory  exemption  from 
further  service  by  a  militiaman,  even  if  there  was  a  contract  between  Bird 
and  the  state,  for  “we  are  not  prepared  to  say  that  any  one  set  of  legislators 
can  control  their  successors  to  this  extent,  in  a  case  of  such  vital  importance 
to  the  Commonwealth.”]  It  must  foUow  that  some  modifications  are  per* 
miasible  under  the  war  power. 
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348-9.  The  same  case  would  be  presented  here  only  if  Con¬ 
gress  had  previously  sanctioned  the  inclusion  in  war  procure¬ 
ment  contracts  of  an  undertaking  never  to  renegotiate  excessive 
profits  under  Government  contracts,  and  then  had  nevertheless 
enacted  the  Renegotiation  Act.27  But  the  United  States,  in 
contracting  to  pay  petitioner  specified  prices  on  its  contracts, 
never  agreed  that  the  resulting  profits,  no  matter  how  excessive, 
would  be  for  all  time  beyond  the  reach  of  Congress.  On  the 
contrary,  the  retroactive  tax  cases  show  that  it  is  not  uncommon 
for  legislatures,  state  and  federal,  to  recapture  profits  earned 
during  past  periods  far  more  remote  than  that  involved  here. 

Moreover,  the  Perry  case  appears  to  relate  only  to  the  federal 
borrowing  power,  of  which  alone  the  Court  speaks  (294  U.  S. 
at  350-354),  and  does  not  touch  the  regulation  of  Government 
materiel-procurement  obligations,  especially  in  wartime.  And 
the  peacetime  power  of  Congress  to  regulate  the  value  of  money 
certainly  does  not  compare — in  its  breadth,  force,  or  reach — 
with  the  war  powers  which  include  the  “fundamental  power 
*  *  *  to  conscript  men  and  to  requisition  the  properties 
necessary  and  proper  to  enable  it  [Congress]  to  raise  and  sup¬ 
port  its  Armies,”  and  to  impose  extraordinary  burdens  of  per¬ 
sonal  service  and  of  material  support  upon  all  citizens,  bich- 
ter ,  334  U.  S.  at  755-6,  765-6.  Nor  does  the  public  interest 
sought  to  be  promoted  by  the  gold-clause  legislation,  although 
an  important  one,  compare  in  significance  with  the  high  public 
interest  advanced  by  the  recapture  of  excessive  war  profits. 

5.  Petitioner  presents  no  adequate  reason  for  special  treatment 

Petitioner  seeks  to  emphasize  the  alleged  fact  that  its  March 
26,  1942,  contract  was  awarded  after  “competitive  bidding”  as 
good  reason  for  holding  invalid  the  Act’s  application  to  profits 
realized  under  that  agreement.  As  a  matter  of  fact,  there  was 

”  Ct.  United  States  Trust  Co.  v.  Helvering,  307  U.  S.  57,  60-61,  holding  that 
the  inclusion  of  proceeds  of  a  War  Risk  policy  for  purposes  of  an  estate  tax 
does  not  impair  the  Government’s  contract  with  the  insured  veteran  under 
the  Fifth  Amendment,  because  the  pertinent  War  Risk  insurance  legislation 
did  not  purport  to  exempt  the  insurance  from  death  duties,  and  there  was 
therefore  no  statutory  exemption  which  could  be  considered  a  provision  of 
the  insurance  contract. 
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no  real  competitive  bidding  at  all;  on  one  construction  area, 
petitioner’s  was  the  sole  bid,  and  on  the  other,  there  was  only 
one  other  bid  submitted  (Jt.  App.  29, 48)“  But  whatever  the 
actual  situation  with  respect  to  competition  on  the  Camp 
McCoy  project,  Congress  did  not  initially  exempt  contracts  let 
by  competitive  bids,  and  petitioner  cannot  demonstrate — as  it 
must,  in  order  to  prevail — that  this  legislative  choice  was  in 
any  way  arbitrary  or  unreasonable.  The  Tax  Court  has  said, 
in  this  connection:  “The  background  of  competitive  bidding 
was  a  state  of  flux,  if  not  confusion,  in  matters  of  materials, 
labor,  and  prices,  of  unheard  of  demands  for  amounts  and  kinds 
of  articles  desired,  of  unprecedented  stress  in  the  time  element, 
with  production,  almost  at  all  cost,  in  effect,  the  watchword. 
The  fact  of  only  one  bid  against  the  petitioner  on  area  C  and 
none  on  E  (in  a  contract  involving  nearly  $7,000,000)  is  to  us 
indication  of  the  state  of  competition  in  the  industry.”  Jt. 
App.  48.  In  the  Lichter  case,  the  Supreme  Court  recognized,  in 
the  words  of  Under  Secretary  Patterson,  that  in  wartime  “com¬ 
petition  necessarily  wanes  and  no  longer  offers  an  adequate 
guide  to  the  prices  which  should  be  paid.”  334  U.  S.  at  762-763. 
And  in  another  portion  of  the  same  affidavit  (which  the  Su¬ 
preme  Court  characterized  as  an  “authoritative,  contemporane¬ 
ous  description  of  the  situation,”  334  U.  S.  at  758)  Mr.  Patter¬ 
son  said:  “After  the  declaration  of  war,  however,  it  was  seen 
that  negotiation  would  have  to  supplant  advertising  almost 
entirely.  The  increased  need  for  speed  in  procurement,  the 
necessity  of  employing  even  high-cost  producers,  the  unfar- 
miliarity  of  most  contractors  with  the  products  or  the  quantities 
they  were  called  upon  to  manufacture,  and  all  the  uncertainties 
of  the  period  *  *  *  combined  to  render  advertising  un¬ 
suitable  to  wartime  procurement.” 

But  the  conclusive  answer  to  petitioner’s  contention  is  that 
the  Lichter  case  itself  involved  contracts  obtained  by  the  con¬ 
tractor  after  competitive  bidding,  in  March  and  April  of  1942 

*  Sadi  “bidding”  as  there  was  did  not  take  place  under  the  normal  peace¬ 
time  procedure  requiring  award  to  the  lowest  responsible  bidder  (R.  S. 
3709),  which  was  put  aside  after  the  passage  of  the  First  War  Powers  Act, 
in  December  1941 ;  the  “bidding”  here  was  one  Informal  wartime  method  of 
trying  to  attain  reasonable  prices.  Cf.  Jt.  App.  39-40. 
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(334  U.  S.  at  748) .  Application  of  the  statute,  even  retroactive 
application,  was  not  there  defeated  by  this  factor,  and  peti¬ 
tioner  stands  in  no  better  shoes. 

IV 

Petitioner  cannot  complain  of  the  Tax  Court’s  ruling  on  the 

burden  of  proof 

One  of  petitioner’s  assignments  of  error  is  that  the  Tax  Court 
improperly  required  it  to  carry  the  burden  of  proof  on  the 
issue  of  whether  or  not  it  received  excessive  profits  (Jt.  App. 
950;  Pet.  Br.  15).  In  our  view,  the  contention  is  refuted  by 
three  separate  arguments:  (1)  the  issue  is  one  which  cannot 
be  raised  in  this  Court;  (2)  the  Tax  Court’s  ruling  was  proper; 
and  (3)  in  any  event,  petitioner  was  not  harmed  by  the  ruling; 

A.  In  Point  I  {supra,  pp.  9-14),  we  have  urged  that  this 
Court  has  no  jurisdiction  of  a  petition  to  review  a  renegotiation 
order  of  the  Tax  Court,  except  perhaps  of  constitutional  or  juris¬ 
dictional  questions  involved  in  the  determination.  Petitioner’s 
point  as  to  burden  of  proof  in  the  Tax  Court  does  not  fall 
into  this  excepted  category,  and  is  therefore  not  open  for 
review  here.  U.  S.  Electrical  Motors,  Inc.  v.  Jones,  80  App. 
D.  C.  329, 153  F.  2d  134.  It  clearly  presents  no  constitutional 
question,  since  there  can  be  no  doubt  that  the  Act  would  be 
valid  whether  the  burden  of  proof  rested  on  petitioner  or  re¬ 
spondent,  or  on  both.  Nor  is  the  problem  one  of  the  Tax 
Court’s  jurisdiction.  It  is  either  a  question  of  practice  or  pro¬ 
cedure  or,  at  most,  one  of  evidence,  which  is  universally  faced 
by  all  courts  and  tribunals  in  deciding  the  merits  of  issues  placed 
before  them.  Cf.  Helvering  v.  Taylor,  293  U.  S.  507,  512^513. 
Here,  everyone  concedes  that  the  Tax  Court  had  jurisdiction; 
all  the  issues  raised  by  petitioner  concerned  the  amount  of  ex¬ 
cessive  profits  (if  any)  which  the  court  should  find.  At  the 
least,  the  Renegotiation  Act  “places  exclusive  and  unreviewable 
jurisdiction  in  the  Tax  Court  to  determine  the  amount  of 
excessive  profits,  including  questions  of  both  law  and  fact  in. 
such  determination  *  *  V*  -  U.  S.  Electrical  Motors,  Inc. 
v.  Jones,  supra,  80  App.  D.  C.  at  331, 153  F.  2d  at  136.  "  \ 

B.  In  Nathan  Cohen  v.  Secretary  of  War,  7  T.  C.  1002,  the 
Tax  Court  determined  that,  in  a  Tax  Court  proceeding,  the 
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contractor  bears  the  burden  of  proving  that  the  renegotiating 
agency’s  unilateral  determination  of  excessive  profits  was  too 
♦  large,  but  the  respondent  renegotiating  agency  has  the  burden 
of  showing  that  the  court  should  find  a  larger  amount  of  ex¬ 
cessive  profits.29  The  Tax  Court,  we  think,  was  fully  war¬ 
ranted,  by  its  own  Rules  of  Practice  and  by  the  Act’s  legislative 
history  and  terms,  in  adopting  these  principles  distributing  the 
burden  of  going  forward  with  the  evidence  and  the  ultimate 
burden  of  proof.  Rule  64  (I)  of  the  Rules  of  Practice  Before 
The  Tax  Court  provides  that  “Except  as  otherwise  prescribed 
by  this  Rule,  proceedings  for  the  redetermination  of  excessive 
profits  under  the  Renegotiation  Act  shall  be  governed  by  the 
existing  Rules  of  Practice  before  this  Court.”  And  Rule  32 
of  the  existing  general  rules  (“Burden  of  Proof’)  provides: 
“The  burden  of  proof  shall  be  upon  the  petitioner,  except  as 
otherwise  provided  by  statute,  and  except  that  in  respect  of  any 
new  matter  pleaded  in  his  answer  it  shall  be  upon  the  respond¬ 
ent.”  The  legislative  history  of  the  Tax  Court  section  of  the 
Renegotiation  Act  (section  403  (e))  indicates  that  Congress 
specifically  envisaged  that  the  Tax  Court  could  make  such  a  dis¬ 
tribution  of  the  burden  of  proof.  The  report  of  the  House 
Committee  on  Ways  and  Means  on  the  Revenue  Bill  of  1943, 
stated  (H.  Rept.  No.  871,  78th  Cong.,  1st  sess.  (November  18, 
1943,  p.  77) : 

The  proceeding  before  the  Tax  Court  shall  not  be  treated 
as  a  proceeding  to  review  the  determination  of  the  Board 
or  Secretary,  but  shall  be  a  proceeding  de  novo.  Thus 
the  court  may  adduce  any  evidence  which  it  sees  fit  in 
making  its  determination.  It  is  provided  that  the  con¬ 
tractor  or  subcontractor,  as  the  case  may  be,  is  to  have 
the  burden  of  going  forward  with  the  evidence,  whether 
as  to  the  existence  of  excessive  profits  or  as  to  the  amount 

“The  Act  provides  that  the  Tax  Coart  “may  determine  as  the  amount  of 
excessive  profits  an  amount  either  less  than,  equal  to,  or  greater  than  that 
determined  by  the  [War  Contracts  Price  Adjustment  Board  or  the  Sec¬ 
retary].  A  proceeding  before  the  Tax  Court  to  finally  determine  the  amount, 
if  any,  of  excessive  profits  shall  not  be  treated  as  a  proceeding  to  review 
the  determination  of  the  [War  Contracts  Price  Adjustment  Board  or  the 
Secretary],  but  shall  be  treated  as  a  proceeding  de  novo.”  (Section  403 
(e)  (1),  statutory  pamphlet,  p.  37.) 
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thereof.  The  burden  of  the  proof,  however,  may  be  upon 
the  Government  or  the  contractor  or  subcontractor  ac¬ 
cording  to  the  court’s  determination.30 

The  Renegotiation  Act  (section  403  (e)  (1),  statutory  pam¬ 
phlet,  p.  37)  grants  the  Tax  Court,  for  renegotiation  purposes, 
“the  same  powers  and  duties,  insofar  as  applicable,  in  respect 
of  the  contractor,  the  subcontractor,  the  Board  and  the  Sec¬ 
retary,  and  in  respect  of  the  attendance  of  witnesses  and  the 
production  of  papers,  notice  of  hearings,  hearings  before  divi¬ 
sions,  review  by  the  Tax  Court  of  decisions  of  divisions,  steno¬ 
graphic  reporting,  and  reports  of  proceedings,  as  such  court 
has  under  sections  1110,  1111,  1113,  1114,  1115  (a),  1116, 
1117  (a),  1118, 1120,  and  1121  of  the  Internal  Revenue  Code  in 
the  case  of  a  proceeding  to  redetermine  a  deficiency.”  Section 
1111  enables  the  court  to  prescribe  “rules  of  practice  and  pro¬ 
cedure  (other  than  rules  of  evidence)”  and  establishes  the 
rules  of  evidence  as  those  of  the  District  of  Columbia  courts 
sitting  in  equity.  If  the  incidence  of  burden  of  proof  be  con¬ 
sidered  a  matter  of  practice  and  procedure,  the  Tax  Court’s 
power  to  issue  its  own  rule  on  the  subject  is  supported  by  this 
section  of  the  Internal  Revenue  Code.  If  it  be  held  to  be  a 
matter  of  evidence,  the  court’s  rule  is  likewise  correct,  for  the 
petitioner  is  the  complaining  party  and — like  all  plaintiffs, 
petitioners,  or  appellants — must  bear  the  burden  of  showing 
that  it  is  truly  “aggrieved  by  a  determination  of  the  Secre¬ 
tary.”  Cf.  Wickwvre  v.  Reinecke,  275  U.  S.  101,  105.  In  tax 
deficiency  cases,  which  are  likewise  governed  by  Section  1111 
of  the  Internal  Revenue  Code  and  to  which  the  Renegotia¬ 
tion  Act  refers  as  guide,  the  taxpayer  has  the  burden  of  prov¬ 
ing,  in  the  Tax  Court,  that  the  Commissioner’s  assessment  is 
erroneous.  Welch  v.  Helvering,  290  U.  S.  Ill,  115;  Lucas  v. 
Kansas  City  Structural  Steel  Co.,  281  U.  S.  264,  271;  Helver¬ 
ing  v.  Taylor,  293  U.  S.  507,  515;  Commissioner  v.  Heininger, 
320  U.  S.  467,  475;  Commissioner  v.  Tower,  327  U.  S.  280, 

"At  the  time  this  report  was  made,  the  Tax  Court  provisions  of  the 
bill  were  almost  identical  with  those  finally  adopted.  The  House  Commit* 
tee’s  report  on  this  aspect  of  the  measure  has  peculiar  weight,  since  the 
House  provision  for  review  in  the  Tax  Court  was  ultimately  accepted  by  the 
Senate,  and  became  law.  See  H.  Kept.  No.  1079,  78th  Cong.,  2d  sess.  (Feb. 
4, 1944),  p.  83  (conference  report). 


38 


286;  Continental  Oil  Co.  v.  Helvering,  69  App.  D.  C.  236, 
100  F.  2d  101,  108;  Herder  v.  Helvering,  70  App.  D.  C.  287, 
295,  106  F.  2d  153,  161,  certiorari  denied,  308  U.  S.  617; 
Brown  v.  Commissioner,  141  F.  2d  307,  309  (C.  C.  A.  2) ;  Cory 
v.  Commissioner,  126  F.  2d  689,  694  (C.  C.  A.  3),  certiorari  de¬ 
nied,  317  U.  S.  642.  There  is  no  ground  for  adopting  a  dif¬ 
ferent  practice  in  the  closely  analogous  case  of  a  contractor 
complaining  that  a  renegotiating  agency  has  improperly  deter¬ 
mined  that  he  has  made  excessivee  profits.81 

D.  In  any  event,  petitioner  has  not  been  aggrieved  by  the 
Tax  Court’s  rules  on  burden  of  proof.  The  Tax  Court  did 
not  determine  this  case,  as  the  Cohen  case  was  decided,  on  peti¬ 
tioner’s  failure  to  carry  its  burden.  Petitioner  introduced  “vo¬ 
luminous  evidence”  (Jt.  App.  51),  which  the  Tax  Court  con¬ 
sidered.  On  the  basis  of  that  evidence,  and  the  evidence  con¬ 
tained  in  the  parties’  stipulation  (Jt.  App.  77-80),  the  court 
decided,  for  itself  and  after  an  extensive  review,  the  amount  of 
excessive  profits  petitioner  had  made  (Jt.  App.  28-41,  51-57). 
The  Tax  Court’s  finding  was  about  $150,000  less  than  the 
Under  Secretary’s  initial  determination  (Jt.  App.  15,  41,  57, 
59,  60),  and  it  is  clear  from  its  findings  of  fact  and  opinion 
that  the  judgment  was  based  on  a  completely  independent 
survey  of  the  testimony  before  the  Tax  Court,  as  petitioner 
impliedly  concedes  in  its  brief  (pp.  14-15, 36, 43-44).  For  in¬ 
stance,  after  an  extended  discussion  of  risk,  the  court  said: 
“Without  further  discussion,  and  evaluating  as  best  we  can 
the  varied  evidence,  and  giving  all  weight  deemed  appropri¬ 
ate  to  risk,  we  hold  that,  subject  to  details  hereinafter  dis¬ 
cussed,  the  petitioner’s  reasonable  profit  was  $600,000  or  a  lit¬ 
tle  less  than  12  percent  of  the  actual  costs  of  the  jobs  amount¬ 
ing  to  $5,069,058.57”  (Jt.  App.  55).  And  the  court’s  disposi¬ 
tion  of  the  disputed  issues  of  cost  was  likewise  entirely  de  novo 
(Jt  App.  55-59).  No  weight  or  presumption  was  actually 
accorded  to  the  departmental  determination. 

**  Petitioner  seems  to  argue  that  the  rule  as  to  burden  of  proof  should 
not  apply  where  the  profits  were  realized  under  a  contract  antedating  the 
Act  (Pet.  Br.,  pp.  35-36).  But  if  the  Act  validly  applies  to  such  profits, 
as  we  have  argued  (supra,  pp.  18-35),  we  fail  to  see  why  the  same  rules  of 
practice  or  evidence  should  not  apply  as  in  the  case  of  profits  realized  under 
contracts  made  after  April  28,  1942.  The  statute  makes  no  distinction. 
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Petitioner  is  really  complaining,  not  about  the  burden  of 
proof,  but  because  the  Tax  Court's  rule  compelled  it  to  be 
first  in  presentation  of  its  evidence  (Pet.  Br.  36).  We  have 
shown  that  this  rule  was  a  proper  one  and  sanctioned  by  Con¬ 
gressional  intention  {supra,  pp.  36-8) ,  but  even  if  it  were  incor¬ 
rect,  petitioner  can  hardly  claim  any  substantial  error  at  this 
stage  of  the  litigation.  The  Tax  Court  made  its  determina¬ 
tion  on  the  basis  of  all  the  evidence — petitioner’s,  respondent’s, 
the  parties’  stipulation — and  the  real  hurt  to  petitioner  is  that 
this  ultimate  determination  was  adverse  to  it,  and  not  that  it 
was  required  to  put  in  its  evidence  first.  In  addition,  it  can 
well  be  said  that  the  Government  did  go  forward  with  evidence 
at  the  very  beginning  of  the  litigation,  since  the  stipulation, 
which  was  introduced  at  the  outset  (Jt.  App.  77-80),  repre¬ 
sented  evidence  for  the  Government  as  well  as  for  petitioner; 
and  this  stipulation  contained  very  significant  figures  on  which 
a  judgment  as  to  petitioner’s  profits  could  be  based:  i.  e.  (i) 
petitioner’s  gross  returns  on  the  two  contracts  ($6,918,988.51), 
(ii)  its  “actual,  allowable,  and  reasonable  job  costs,”  with  cer¬ 
tain  exceptions  ($4,936,172.52),  and  (iii)  the  earnings  in  pre¬ 
vious  years  of  two  of  petitioner’s  principal  assistants  (Floyd 
and  Wiik).  Cf.  Greaves  v.  War  Contracts  Price  Adjustment 
Board,  10  T.  C.  886,  889-890  (holding  a  similar  stipulation 
to  constitute  evidence  on  behalf  of  respondent). 

V 

The  Tax  Court’s  determination  of  excessive  profits  was  not 

plainly  erroneous 

Petitioner  urges  that  the  lower  court  erred,  in  determining 
the  amount  of  excessive  profits,  with  regard  to  (i)  the  risks 
assumed  by  the  contractor  and  the  rate  of  profit  it  should  fairly 
earn,  (ii)  the  costs  petitioner  can  claim  on  account  of  the  por¬ 
tion  of  the  profits  to  be  paid  to  Floyd  and  Wiik,  and  (iii)  the 
proper  allowance  on  account  of  petitioner’s  Wisconsin  income 
tax.  The  Tax  Court’s  decisions  on  these  issues  are  clearly  not 
reviewable  here,  presenting  as  they  do  questions  of  fact  and  of 
law  directly  involved  in  that  court’s  determination  of  the 
amount  of  excessive  profits.  Section  403  (e)  (1)  (statutory 
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pamphlet,  p.  37) ;  U.  S.  Electrical  Motors,  Inc.  v.  Jones,  80  App.* 
D.  C.  at  331,  153  F.  2d  at  136.  For  this  reason,  we  shall  do 
no  more  than  sketch  the  arguments  supporting  the  Tax  Court’s 
holdings  on  each  of  these  points. 

!  A.  The  court  allowed  petitioner  a  profit  of  $600,000,  “a  little 
less  than  12  percent  of  the  actual  costs  of  the  jobs”  (Jt.  App. 
55).  From  the  evidence,  the  court  concluded  that  petitioner 
had  not  assumed  more  risk  than  the  ordinary  construction 
contractor,  and  that  the  normal  rate  of  profit  in  that  industry 
is  from  10  to  13  percent  of  costs  (Jt.  App.  38,  54).  Petitioner 
had  itself  figured  its  profit  at  10%  of  estimated  cost  (Jt.  App. 
38).  The  job  was  not  complicated,  and  though  petitioner  was 
economical  and  efficient,  its  methods  were  not  innovations  ( Jt. 
App.  38-39). 

B.  Petitioner’s  arrangements  with  Floyd  and  Wiik  were  that 
the  former  should  receive  10%  of  60%  of  petitioner’s  profit  on 
the  Camp  McCoy  job,  and  the  latter  10%  of  40%  of  the  profit.32 
Renegotiation  entirely  aside,  Floyd  would  receive  $110,275.32 
and  Wiik  $102,388.91,  a  total  of  $212,664.23  (Jt.  App.  32-33). 
The  Tax  Court  allowed  petitioner  to  charge  as  cost  the  sum  of 
$60,000  as  payable  to  the  two  men,  i.  e.  10%  of  the  total  of 
$600,000  profit  allowed  to  petitioner  (Jt.  App.  33,  56).  Peti¬ 
tioner  urges  here  that  it  is  entitled  to  charge  the  entire  amount 
of  $212,664.23  as  costs,  before  any  profit  is  to  be  considered  for 
renegotiation  purposes.  But  in  Floyd  v.  Ring  Const.  Corp.,  66 
Fed.  Supp.  436  (D.  Minn.,  June  1,  1946) — a  suit  by  Floyd  to 
collect  the  full  sum  of  $110,275.32  from  petitioner — the  District 
Court  expressly  held  that  the  agreement  between  Floyd  and 
petitioner  contemplated  that  the  former’s  share  was  to  be  cal¬ 
culated  on  the  profit  remaining  to  petitioner  after  renegotia¬ 
tion.  Obviously,  petitioner  has  not  the  slightest  claim  to  charge 
$110,275  as  part  of  its  costs  when  it  has  already  been  judicially 
determined,  at  its  own  instance,  that  it  will  have  to  pay  Floyd 
only  about  $36,000.  And  the  same  is  true  in  the  case  of  Wiik. 

•  Moreover,  the  Renegotiation  Act  provides  that  in  determin¬ 
ing  excessive  profits,  the  renegotiating  agency  “shall  not  make 

*  In  other  words,  petitioner  would  pay  a  total  of  10%  of  its  profits  to  the 
two  men. 
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allowance  for  any  salaries,  bonuses,  or  other  compensation  paid 
by  a  contractor  to  its  officers  or  employees  in  excess  of  a  reason¬ 
able  amount”  (section  403  (d),  statutory  pamphlet,  p.  3),  and 
the  Tax  Court  specifically  held  that  “the  reasonable  value  of 
the  services  of  the  two  men  [Floyd  and  Wiik]  on  the  contracts 
in  1942  was  $60,000”  (Jt.  App.  33,  55-^56). 

C.  Petitioner  paid  $104,030.31  to  the  state  of  Wisconsin  on 
account  of  the  Wisconsin  income  tax  in  1942,  the  figure  being 
based  on  its  full  profit  under  the  two  contracts  in  question, 
before  renegotiation  ( Jt.  App.  58-59) .  The  tax  on  the  $600,000 
of  profits  allowed  to  petitioner  by  the  Tax  Court  as  profit  would 
be  $40,964.81  ( Jt.  App.  58) .  The  Tax  Court  deducted  the  latter 
sum  from  the  amount  of  the  excessive  profits  determination 
(Jt.  App.  59).  This  accords  with  Congress’  view  of  the  proper 
allowance  for  state  income  taxes.  In  the  Second  Renegotiation 
Act,  section  403  (a)  (4)  (B)  (statutory  pamphlet,  p.  21),  Con¬ 
gress  provided  that  “taxes  measured  by  income”  should  not  be 
allowed  as  items  of  cost,  but  “in  determining  the  amount  of 
excessive  profits  to  be  eliminated  proper  adjustment  shall  be 
made  on  account  of  the  taxes  so  excluded,  other  than  Federal 
taxes,  which  are  attributable  to  the  portion  of  the  profits  which 
are  not  excessive [Italics  added.]  “  This  provision  applies 
in  terms  only  to  renegotiations  for  fiscal  years  ending  after 
June  30, 1943,  but  it  demonstrates  the  tax  adjustment  Congress 
considered  equitable,  and,  in  the  absence  of  any  controlling 
provision  in  die  first  Renegotiation  Act,  the  Tax  Court  surely 
cannot  be  criticized  for  following  it. 

CONCLUSION 

It  is  highly  doubtful  whether  this  Court  has  jurisdiction  of 
this  petition  at  all,  and  in  no  event  does  it  have  jurisdiction  of 
the  nonconstitutional  issues. 

For  the  reasons  set  forth  above,  we  respectfully  submit  that 
this  petition  to  review  the  Tax  Court’s  order  should  be  dismissed 

"  In  considering  the  renegotiation  provisions  of  the  Revenue  Act  of  1943, 
the  Senate  defeated  a  motion  to  amend  the  Act  to  provide  that  all  state 
paid  by  the  contractor  prior  to  the  administrative  renegotiation  determina¬ 
tion  were  to  be  allowed  as  items  of  cost,  90  Cong.  Rec.  524-628. 
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for  want  of  jurisdiction,  or  that,  in  the  event  and  to  the  extent 
that  jurisdiction  is  entertained,  the  Tax  Court’s  order  be 
affirmed. 

H.  G.  Morison, 

Assistant  Attorney  General, 
Newell  A.  Clapp, 

Paul  A.  Sweeney, 

Harland  F.  Leathers, 

Oscar  H.  Davis, 

Attorneys ,  Department  of  Justice, 

Attorneys  for  Respondent. 
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IN  THE 


XUntteb  States  Court  of  Bppeals 

FOR  THE 

DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  9976 


RING  CONSTRUCTION  CORPORATION, 

Petitioner, 


vs. 


THE  SECRETARY  OF  WAR  OF  THE  UNITED 
STATES,  Respondent. 


Petition  to  Review  Order  of  The  Tax  Court  of 
the  United  States. 


PETITIONER’S  REPLY  BRIEF 


COMMENTS  ON  RESPONDENT’S 
COUNTERSTATEMENT 

The  following  pertinent  facts  require  the  court’s  con¬ 
sideration  : 

Bids  were  solicited  by  the  War  Department,  not  only 
on  Areas  C  and  E  at  Camp  McCoy,  but  all  of  the  areas. 
Practically  all  of  the  work  was  subdivided  into  classifica¬ 
tion  of  all  types  of  structures,  and  unit  bids  were  required 
and  received  as  to  each  type. 

Although  the  principal  contract  of  the  purchaser  was 
completed  within  the  one  hundred  eighty  (180)  calendar 
days  allowed,  some  of  the  units  were  not  completed  in 
time  and  penalties  were  assessed  and  paid  therefor  as 
already  shown  (Jt.  App.  page  38).  The  work  was  done 
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on  both  contracts  and  fully  paid  for  before  the  passage 
of  the  Revenue  Act  of  1943,  by  which,  for  the  first  time, 
a  right  of  review  (in  The  Tax  Court)  was  provided. 
There  was  no  finding  or  determination  as  to  what  part 
of  the  so-called  excessive  profits  were  applicable  to  the 
large  contract,  amounting  to  six  million,  eight  hundred 
thirty-eight  thousand,  four  hundred  twelve  and  21/100 
dollars  ($6,838,412.21) ,  which  was  entered  into  prior  to 
the  passage  of  the  original  Renegotiation  Act,  and  what 
part,  if  any,  was  applicable  to  the  smaller  contract,  in 
the  amount  of  eighty  thousand,  five  hundred  seventy-six 
and  30/100  dollars  ($80,576.30) ,  which  was  entered  into 
after  the  original  act  was  passed. 

The  unilateral  determination  on  December  20,  1943, 
was  likewise  made  before  the  amendment  of  the  act, 
known  as  the  Revenue  Act  of  1943,  which  was  passed  on 
February  25, 1944. 

It  is  important  to  note  that  the  respondent  takes  no 
exception  to  the  Petitioner’s  “Statement  of  Case”  (Peti¬ 
tioner’s  Brief,  page  2). 

REPLY  TO  RESPONDENTS  “SUMMARY 
OF  ARGUMENT’ 

(Respondent’s  Brief,  page  6.) 

We  shall  attempt  to  show  that  this  court’s  jurisdiction 
extends,  not  merely  to  review  of  the  constitutional  ques¬ 
tions  raised  in  our  brief,  but  also  to  all  questions  of  law. 

L 

It  is  our  view  that  the  so-called  finality  provision  of 
the  statute  with  respect  to  The  Tax  Court’s  determina¬ 
tion  of  the  amount  of  excessive  profits  merely  gives  that 
court’s  finding  as  to  amount  as  much  finality  as  could  be 

i 

given,  without  an  express  legislative  declaration  that 
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questions  of  law  forming  the  basis  of  such  determina¬ 
tion  as  to  amount  shall  not  be  reviewed.  In  other  words, 
since  Congress  did  not  expressly  state  that  there  should 
be  no  right  of  review  on  questions  of  law,  such  right  of 
review  is  necessarily  saved. 

n. 

It  is  true  that  the  language  of  the  Act  covered  con¬ 
tracts  entered  into  before  its  enactment,  provided  final 
payment  thereon  had  not  been  made,  but  it  is  not  true 
that  the  Renegotiation  Agencies  never  doubted  that  Con¬ 
gress  so  intended,  nor  is  it  important  what  the  agencies 
thought  on  the  subject.  What  we  claim  in  regard  to  the 
original  act,  as  indicated  by  Petitioner’s  Brief,  is  that, 
although  the  Act  was  passed  in  the  light  of  the  Bethlehem 
case,  it  served  an  important  purpose  prospectively  and 
was  necessary  for  such  purpose.  Congress  had  its 
“tongue  in  cheek”  with  respect  to  its  retroactive  aspect, 
evidently  feeling  that  popular  sentiment  during  war 
times  justified,  or  may  even  have  required,  such  pro¬ 
visions  retroactively  applied  for  the  purpose  of  getting 
what  the  Government  could  out  of  contractors,  either 
because  of  so-called  patriotic  motives  on  the  part  of  con¬ 
tractors,  or  because  the  cost  and  burden  of  litigation 
would  motivate  either  acquiescence  or  settlements.  This 
has  actually  happened,  as  we  all  know. 

m. 

The  assertion  that  the  act  is  valid  as  applied  to  profits 
realized  under  Petitioner’s  contract,  entered  into  in 
March,  194 2,  upon  the  basis  of  Lichter  v.  United  States, 
334  U.  S.  742,  and  Lincoln  Electric  Co.  v.  ForrestcU,  334 
U.  S.  841,  will  be  shown  to  be  a  completely  unjustified 
assertion.  Likewise,  the  so-called  “consistent  line  of  the 
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Supreme  Court’s  holdings  proving  that  the  Constitution 
does  not  prohibit  such  reasonable  retroactive  legislation” 
(italics  ours)  does  not  exist.  Nor  do  the  retroactive  in¬ 
come  tax  cases  support  the  Respondent  in  the  slightest 
degree.  Not  only  is  there  ample  reason  for  urging  an  ex¬ 
ception  with  respect  to  pre-existing  contracts  directly 
with  the  Government,  but  we  are  not  asking  this  court 
“to  make  an  exception.”  The  exception  has  already  been 
clearly  made,  as  we  have  shown,  and  which  showing  we 
will  amplify.  The  issue  is  not  whether  renegotiation  “af¬ 
fects  such  contracts  directly,”  although  it  does.  The  issue 
is  whether  or  not  the  Petitioner’s  property  was  taken 
without  due  process.  One  might  say,  to  paraphrase  the 
Respondent,  that  taking  a  man’s  home  without  compen¬ 
sation  would  not  affect  the  home  directly — it  would  affect 
the  owner  directly.  Nor  is  it  true  that  the  Supreme  Court 
has  held  that  Government  contracts  can  be  affected  by 
the  war  power.  It  has  held  the  contrary.  There  is  a  dis¬ 
tinction  between  an  extraordinary  power  and  a  para¬ 
mount  power.  We  shall  discuss  the  case  of  Perry  v. 
United  States ,  294  U.  S.  330,  further.  Respondent’s  state¬ 
ment — ‘There  is  also  no  merit  to  petitioner’s  argument 
that  the  ‘competitive’  nature  of  the  ‘bidding’  on  its  con¬ 
tract  forbids  valid  application  of  the  Act”  is  hardly  an 
answer  to  our  argument  on  the  authority  of  Nebbia  v. 
People  of  the  State  of  New  York,  291 U.  S.  502, 54  S.  Ct 
505  (Petitioner’s  Brief,  page  24) . 

IV. 

It  may  not  be  too  important,  but  the  fact  is  that  The 
Tax  Court  did  not  rule  that  Petitioner  “had  the  burden 
of  proving  the  secretary’s  determination  too  large.”  The 
amount  of  the  secretary’s  determination  was  not  shown 
to  have  been  considered  by  the  court  at  all.  We  say  this  in 
fairness  to  the  court  The  court’s  ruling  was  that  the  bur- 
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den  of  proof  was  on  this  Petitioner  to  show  that  his  profit 
was  not  excessive  and  to  prove  the  amount  of  a  proper 
profit  within  the  rules.  The  unfairness  of  this  rule  is 
made  clear,  when  we  realize  that  the  Government,  after 
making  a  fair  contract  at  arms’  length  ( in  the  full  mean¬ 
ing  of  that  expression)  provided  that  The  Tax  Court,  a 
branch  of  the  Executive  Department  of  the  Government, 
could  require  the  petitioner  to  come  before  it  and  prove 
how  much  it  was  entitled  to  keep  out  of  the  proper  and 
agreed  proceeds  of  that  contract. 


V. 


We  think  we  have  shown  that  The  Tax  Court’s  deter¬ 
mination  of  the  amount  of  excessive  profits  was  plainly 
erroneous.  Calling  the  determination  “a  careful,  judicial 
survey”  is  no  answer  to  our  argument  to  the  contrary. 
Nor  is  it  true  that  the  amounts  allowable  as  costs  on 
account  of  Petitioner’s  “profit-sharing  contracts  with  its 
two  principal  assistants”  were  calculated  in  another  suit 
to  which  Petitioner  was  a  party.  That  court  did  not  have 
before  it  the  issues  of  law  raised  with  respect  to  that 
question  even  so  far  as  Floyd  was  concerned.  Wiik’s 
claim  has  not  been  litigated. 

RESPONSE  TO  RESPONDENT’S  ARGUMENT 

I. 

The  Second  Renegotiation  Act  does  not  say  that  ques¬ 
tions  of  law  may  not  be  reviewed.  It  merely  says  that 
The  Tax  Court  shall  have  exclusive  jurisdiction  “*  *  *  to 
finally  determine  the  amount  *  *  *  and  such  determina¬ 
tion  shall  not  be  reviewed  *  * 
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n. 

It  is  true  that  the  Second  Renegotiation  Act  governs 
“redeterminations  of  excessive  profits  for  fiscal  years  end¬ 
ing  after  June  30, 1943,”  and  it  is  true  that  the  right  of 
going  to  The  Tax  Court  for  a  trial  de  novo  is  granted  by 
Section  403  ( e )  ( 2 )  of  that  Act,  but  nowhere  is  it  stated 
that  the  finality  provision  shall  apply  to  excessive  profits 
for  fiscal  years  ending  before  June  30,  1943.  But  more¬ 
over,  in  the  same  section  last  referred  to,  we  find  at  the 
end  thereof  the  following: 

“Upon  such  filing  such  court  shall  have  the  same 
jurisdiction,  powers,  and  duties,  and  the  proceeding 
shall  be  subject  to  the  same  provisions,  as  in  the  case 
of  a  petition  filed  with  the  court  under  paragraph 
(1),  except  that  the  amendments  made  to  this  sec¬ 
tion  by  the  Revenue  Act  of  1943  which  are  not  made 
applicable  as  of  April  28, 1942,  or  to  fiscal  years  end¬ 
ing  before  July  1, 1943,  shall  not  apply.” 

The  foregoing  language  should  be  construed  to  exclude 
the  finality  of  The  Tax  Court,  even  as  to  amount,  in  re¬ 
spect  to  the  petitioner's  earlier  contract,  in  order  to  avoid 
the  necessity  of  passing  on  the  constittuional  questions. 

This  court's  statement  in  the  case  of  U.  S.  Electrical 
Motors,  Inc.,  v.  Jones,  153  F.  (2d)  134,  in  which  it  said: 
“We  think  *  *  *  that  the  statute  places  exclusive  and  un- 
reviewable  jurisdiction  in  The  Tax  Court  to  determine 
the  amount  of  excessive  profits,  including  questions  of 
both  law  and  fact  in  such  determination  *  *  *”  did  not 
relate  to  any  “precise  issue  in  the  case,”  as  asserted  by 
the  Respondents,  nor  was  the  statement  necessary  in  its 
broad  form  for  the  purposes  of  that  case,  and,  with  all 
due  respect  to  the  court's  statement,  we  shall  beg  to  dif¬ 
fer  with  it  and  argue  to  the  contrary.  Nor  did  that  case 
involve  a  contract  with  the  Government  entered  into  be¬ 
fore  the  passage  of  the  first  Renegotiation  Act.  The  issue 
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in  the  case  in  respect  to  jurisdiction  was  stated  to  the 
court  to  be  as  follows : 

“We  think  this  court  has  jurisdiction  to  review  an 
order  of  The  Tax  Court  relating  solely  to  the  juris¬ 
diction  of  the  latter  court  in  the  Renegotiation  case.” 

The  court  further  said: 

“It  would,  we  think,  require  clear  language  to  in¬ 
dicate  that  Congress  intended  that  any  tribunal 
should  have  unreviewable  authority  to  determine 
its  own  jurisdiction.” 

It  is  likewise  true  that  it  would  require  clear  language 
to  indicate  that  Congress  intended  that  The  Tax  Court 
should  have  unreviewable  authority  with  respect  to  ques¬ 
tions  of  law,  whether  they  relate  to  the  ground  for  deter¬ 
mining  excessive  profits  or  any  other  subject  matter. 

In  so  far  as  the  Act  was  applied  prospectively,  there 
can  be  no  question  about  the  authority  of  Congress  to 
give  a  branch  of  the  Executive  Department  of  the  Gov¬ 
ernment  very  broad  powers  to  determine  what  a  reason¬ 
able  profit  is,  because  as  to  such  contracts  it  is  part  of  the 
bargain  that  the  Government  shall  do  so.  The  contracts 
made  after  the  Act  was  passed  necessarily  include  the 
terms  of  the  Act.  It  should  not  be  overlooked  that  a  deter¬ 
mination  by  this  court  that  it  has  no  authority  or  power 
to  review  the  decision  of  The  Tax  Court  in  respect  to 
questions  of  law  would  strongly  emphasize  the  lack  of 
due  process  as  applied  to  the  petitioner’s  larger  contract 
to  a  greatly  enhanced  degree.  It  seems  unthinkable  that 
Congress  can  be  presumed  to  have  intended,  at  least  with 
respect  to  contracts  antedating  the  original  Act,  to  per¬ 
mit  The  Tax  Court,  on  the  basis  of  errors  of  law  as  to: 

A.  Burden  of  proof; 

B.  Statutory  interpretation; 
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C.  Legal  methods  of  arriving  at  excessive  profits; 

D.  Whether  or  not  it  was  not  duty  bound  to  follow 
statutes  with  respect  to  profit-sharing  contracts 
like  Floyd’s  and  Wiiks; 

to  bind  this  court  as  to  the  amount  of  excessive  profits 
without  an  express  declaration  to  that  effect  in  the 
statute. 

Of  course,  it  was  a  prerequisite  to  determination  of  the 
amount  of  excessive  profits  that  the  courts  should  pass 
upon  each  of  the  legal  problems  referred  to.  That  gives 
no  basis  for  the  argument  that  there  is  no  review  of  such 
legal  questions.  It  makes  it  all  the  clearer  that  there 
ought  to  be  such  review  and  that  there  is  such  a  review 
unless  clearly  prohibited. 

’  It  is  interesting  to  suppose,  what  would  have  hap¬ 
pened,  if  The  Tax  Court  had  agreed  with  the  petitioner 
that  the  profits  under  its  March  26, 1942,  contract  were 
not  covered  by  the  Act.  We  suggest,  with  the  utmost  con¬ 
fidence,  that  under  those  circumstances  the  Government 
would  be  here  now  claiming  the  right  of  review.  Congress 
certainly  could  not  have  intended  to  give  The  Tax  Court 
final  authority  so  to  decide. 

The  argument  that  “little  would  be  left  of  the  special 
Congressional  direction  in  Section  403  (e)  if  the  Govern¬ 
ment’s  view  in  this  regard  was  not  sustained”  is  without 
merit.  There  is  a  very  large  scope  for  action  in  the  pro¬ 
vision  that  The  Tax  Court’s  determination  of  the  amount 
shall  be  final.  Barring  errors  of  law  in  arriving  at  such  a 
determination,  any  amount  which  could  be  sustained  on 
any  reasonable  theory  would  be  final.  That  ought  to  be, 
and  we  believe  was  intended  to  be  sufficient.  No  reason  is 
suggested  anywhere  why  appeals  on  questions  of  law 
should  not  be  just  as  freely  allowed  here  as  in  ordinary 
Tax  Court  tax  cases.  Our  view  of  what  was  intended  does 
still  give  “the  Tax  Court’s  decision  a  very  large  degree 
of  finality.” 
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It  is  not  true  that  Spaulding  v.  Douglas  Aircraft  Co., 
154  F.  (2d)  419,  holds  that  the  finality  provision  “per¬ 
tains  to  both  questions  of  fact  and  law/’  The  court  said, 
at  page  427 : 

“Assuming  that  The  Tax  Court  is  no  more  than  an 
administrative  body,  the  finality  of  its  decisions  as 
to  the  amount  to  be  recaptured  violates  no  constitu¬ 
tional  right.”  (Italics  ours.) 

The  cases  cited  by  Respondent  on  the  proposition  that 
the  Act  “does  not  differ  from  any  other  provisions  for 
administrative  finality  which  have  been  accepted  with¬ 
out  question”  are  clearly  distinguishable. 

Crane  v.  Hahlo,  et  <d.,  42  Sup.  Ct.  Rep.  214,  258  U.  S. 
142.  The  basis  for  that  decision,  approving  finality  of  the 
amount  of  compensation  to  abutting  property  owners  for 
a  change  in  the  grade  of  a  street  was: 

A.  That  in  determining  whether  or  not  due  process 
of  law  has  been  denied,  regard  must  always  be  had  to  the 
character  of  the  proceeding  involved  for  the  purpose  of 
determining  what  the  practice  was,  at  common  law,  and 
what  the  practice  of  this  country  has  been  in  like  cases. 

B.  The  court  said  that  under  the  common  law  in  Eng¬ 
land  and  in  this  country  prior  to  the  adoption  of  the  Fed¬ 
eral  Constitution  reference  to  a  board  or  commission  or 
other  non-judicial  tribunal  was  customary  for  a  deter¬ 
mination  of  such  damages. 

C.  That  no  one  has  a  vested  right  in  any  given  form 
of  procedure. 

D.  That  the  right  to  compensation  for  a  change  in 
grade  was  not  “a  contract  right.” 

In  the  case  of  Hilton  v.  Merritt,  110  U.  S.  97, 3  Sup.  Ct 
Rep.  548,  we  have  a  situation  involving  an  appraisal  of 
imported  merchandise  by  the  customs  officers.  Here  a 
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right  to  review  is  allowed  if  the  importer  was  dissatisfied. 
That  review  was,  in  effect,  an  arbitration  proceeding. 
What  the  court  there  decided  was  that  there  was  no  right 
to  review  in  an  action  at  law. 

Passavant,  et  al .,  v.  United  States,  13  S.  Ct.  572,  148 
U.  S.  214.  This  opinion  was  based  upon  the  decision  in 
Hilton  v.  Merritt,  110  U.  S.  97,  3  Sup.  Ct.  Rep.  548,  and 
dealt  with  a  similar  problem.  The  court  stated  that  “the 
petitioners  in  their  application  set  forth  and  complained 
of  many  alleged  errors  of  law  and  fact  on  the  part  of  the 
board  of  general  appraisers,  which  need  not  be  specially 
noticed,  as  they  were  manifestly  not  well  founded  and 
have  been  abandoned.” 

United  States  v.  Ju  Toy,  25  S.  Ct  644,  198  U.  S.  253. 
This  case  deals  with  the  exclusion  of  a  person  of  Chinese 
descent  in  the  United  States  who  claimed  he  was  a  native 
born  citizen  and  was  returning  after  temporary  depar¬ 
ture.  He  was  denied  permission  to  land  and  appealed 
from  the  decision  to  the  Secretary  of  Commerce  and 
Labor,  who  affirmed  the  decision  of  the  collector  of  the 
port.  The  only  ground  stated  was  the  ground  of  citizen¬ 
ship.  This  ground  was  denied,  and  a  motion  was  made 
and  dismissed  on  the  ground  that  the  secretary’s  deter¬ 
mination  was  conclusive.  The  District  Court  found  that 
he  was  a  citizen,  and  the  Court  of  Appeals  certified  the 
issue  to  the  Supreme  Court.  The  Supreme  Court  said  it 
assumed  that  there  was  no  abuse  of  authority  of  any 
kind  alleged.  There  seemed  to  be  no  issue  of  law  as  to  the 
propriety  of  the  secretary’s  determination,  and  there¬ 
fore  its  finality  was  upheld. 

Oceanic  Navigation  Co.  v .  Stranahan,  214  U.  S.  320. 
This  case  dealt  with  the  provision  of  the  immigration 
laws  making  the  decision  of  the  medical  examiner  at  the 
port  of  arrival  conclusive  with  respect  to  whether  or  not 
an  alien  was  afflicted  with  a  loathsome  or  contagious 
disease.  In  this  case  the  court  said: 
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“As  the  authority  of  Congress  over  the  right  to 
bring  aliens  into  the  United  States  embraces  every 
conceivable  aspect  of  that  subject,  it  must  follow 
that,  if  Congress  has  deemed  it  necessary  to  impose 
particular  restrictions  on  the  coming  in  of  aliens, 
and  to  sanction  such  prohibitions  by  penalties  en¬ 
forceable  by  administrative  authority,  it  follows 
that  the  constitutional  right  of  Congress  to  enact 
such  legislation  is  the  sole  measure  by  which  its 
validity  is  to  be  determined  by  the  courts.” 

The  court  concluded  its  opinion  by  stating: 

“We  have  not  considered  the  questions  which 
which  would  arise  for  decision  if  the  case  presented 
an  attempt  to  endow  administrative  officers  with  the 
power  to  enforce  a  lawful  exaction  by  methods  which 
were  not  within  the  competency  of  administrative 
duties,  because  they  required  the  exercise  of  judicial 
authority.” 

Knowles  v.  Hirsch,  et  al 65  Fed.  Supp.  690,  does  state 
that  “since  The  Tax  Court  is  an  agency  in  the  executive 
branch  of  the  Government,  it  does  not  have,  and  could  not 
be  given,  final  or  conclusive  jurisdiction  to  determine 
constitutional  questions.” 

The  comment  of  counsel  on  page  14  of  Respondent’s 
brief  and  footnote  No.  11  in  connection  therewith  do  not 
seem  to  bear  upon  any  issue  before  the  court. 

We  submit  it  would  be  unconstitutional  for  Congress 
to  attempt  to  deprive  the  petitioners  of  a  right  to  review 
The  Tax  Court’s  determination  with  respect  to  issues  of 
law,  especially  in  a  case  involving  a  retroactive  applica¬ 
tion  of  the  statute  to  a  contract  directly  with  the  Govern¬ 
ment,  and  particularly  in  the  field  of  the  erection  of  can¬ 
tonments,  concerning  which,  as  we  have  already  shown, 
there  was  no  need  for  the  Act,  even  in  war  time  (App. 
Brief,  p.  24).1 

lSee  Chicago,  M.  &  St  P.  Ry.  Co.  v.  Minnesota,  134  U.  S.  418, 10  S.  CL 

Rep.  462; 
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The  Lichter  case  does  not  support  the  Respondent’s 

position  with  respect  to  the  subject  matter  of  reviewing 

The  Tax  Court’s  decision.  In  that  case  the  court  said: 

‘These  provisions  applied  first  to  any  determina¬ 
tions  made  by  a  secretary  prior  to  February  25, 1944, 
with  respect  to  a  fiscal  year  ending  before  July  1, 
1943.  In  those  instances  a  petition  for  redetermina¬ 
tion  by  The  Tax  Court  was  permitted  to  be  filed  with¬ 
in  90  days  after  February  25, 1944.  We  have  no  such 
case  before  us.  These  provisions  applied  also  to  any 
determination  made  by  a  secretary  after  February 
25, 1944,  with  respect  to  a  fiscal  year  ending  before 
July  1, 1943.” 

The  Ring  case  is  one  of  the  kind  which  the  court  in  the 

Lichter  case  did  not  have  before  it. 

The  court  also  said: 

“We  do  not  express  an  opinion  upon,  the  finality 
Which  would  have  attached  to  a  redetermination  by 
The  Tax  Court  *  * 

Referring  to  the  original  Act,  the  court  said : 

l 

“The  original  administrative  determinations  by 
the  respective  secretaries  or  by  the  board  were  in¬ 
tended  primarily  as  renegotiations  in  the  course  of 
which  the  interested  parties  were  to  have  an  oppor- 

Ohio  Valley  Water  Co.  v.  Ben  Avon  Borough,  253  U.  S.  287,  40  S.  Ct 

Rep.  527; 

Crowell  v.  Benson,  285  U.  S.  22, 52  S.  Ct  Rep.  285; 

United  States  v.  Idaho,  298  U.  S.  105, 56  S.  Ct  690; 

St  Joseph  Stock  Yards  Co.  v.  U.  S.,  298  U.  S.  38,  56  S.  Ct  Rep.  720; 

Baltimore  &  O.  R.  Co.  v.  United  States,  298  U.  S.  349,  56  S.  Ct  Rep.  797; 

Phillips  v.  Commissioner,  283  U.  S.  589,  51  S.  Ct  Rep.  608; 

Federal  Trade  Commission  v.  Claire  Furnace  Co.,  274  U.  S.  160,  47  S.  Ct 

Rep.  553; 

Myers  v.  Bethlehem  Shipbuilding  Corp.,  303  U.  S.  41,  58  S.  Ct  Rep.  459; 

Yakus  v.  United  States,  321 U.  S.  414,  64  S.  Ct  Rep.  660; 

See  also  Monongahela  Nav.  Co.  v.  U.  S.,  148  U.  S.  312,  327, 13  S.  Ct  Rep. 

622;  and 

United  States  v.  New  River  Collieries  Co.,  262  U.  S.  341,  43  S.  Ct  Rep. 

565. 
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tunity  to  reach  an  agreement  with  the  Government 
or  in  connection  with  which  the  Government,  in  the 
absence  of  such  an  agreement,  might  announce  its 
unilateral  determination  of  the  amount  of  excessive 
profit  claimed  by  the  United  States.  This  initial  pro¬ 
ceeding  was  not  required  to  be  a  formal  proceeding 
producing  a  record  for  review  by  some  other  au¬ 
thority.  In  lieu  of  such  a  procedure  for  review,  the 
Second  Renegotiation  Act  provided  an  adequate  op¬ 
portunity  for  a  redetermination  of  the  excessive 
profits,  if  any,  de  novo  by  The  Tax  Court.0 


m. 

In  Response  to  Argument  on  the  Proposition  That  the 
Renegotiation  Act  Contemplated  Retroactivity. 

(Brief  p.  15) 

1.  The  entire  statement  under  No.  1  of  this  section  of 
the  brief,  dealing  with  administrative  views  and  practice 
and  congressional  comments  relating  to  the  original 
statute,  seems  to  us  cannot  detract  from  our  argument 
that  this  phase  of  the  original  Act  was  passed  with 
“tongue  in  cheek”  and  for  the  purposes  already  indicated. 

2.  We  have  nowhere  urged  that  the  language  of  the 
original  Act  failed  to  provide  for  unilateral  determina¬ 
tion  of  excessive  profits;  nor  does  Hickey  &  Company  v. 
United  States  deal  with  the  retroactive  application.  The 
contract  there  involved  was  dated  after  the  original  Act 
was  passed. 

The  Lichter  case,  as  we  have  already  indicated,  does 
not  deal  with  contracts  between  the  Government  and  an 
individual,  and  we  are  not  concerned  with  whether  or  not 
the  original  statute  may  be  retroactively  applied  to  other 
types  of  contracts.  Nor  is  there  anything  in  the  Lincoln 
Electric  case  dealing  with  the  particular  issue  we  are 
concerned  with.  There  is  no  point  in  talking  about  the 
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administrative  practice  under  the  Act  since,  as  a  result 
of  the  administrative  practice,  Congress  found  it  neces¬ 
sary  to  amend  the  Act.  Not  only  does  the  Second  Rene¬ 
gotiation  Act  fail  to  sustain  counsel’s  position,  but  it 
seems  to  us  it  establishes  the  contrary.  Section  403  (e) 
(2)  expressly  provides  for  a  right  of  review  in  The  Tax 
Court  with  respect  to  determinations  by  the  secretary 
made  prior  to  the  enactment  of  the  Act  in  the  provisions 
which  cover  the  fiscal  years  ending  prior  to  July  1, 1043, 
and  also  as  to  the  parties  aggrieved  by  such  determina¬ 
tions  made  after  the  effective  date  of  that  Act.  However, 
the  end  of  Section  403  ( e )  ( 2 )  provides :  “except  that  the 
amendments  made  to  this  section  by  the  Revenue  Act  of 
1943  which  are  not  made  applicable  as  of  April  28, 1942, 
or  to  fiscal  years  ending  before  July  1,  1943,  shall  not 
apply.”  The  end  of  that  Act,  relating  to  the  effective  date 
thereof,  provides  that  the  amendments  made  by  subsec¬ 
tion  “b”  shall  be  effective  only  with  respect  to  fiscal  years 
ending  after  June  30, 1943,  except  that — certain  amend¬ 
ments  shall  be  effective  as  if  originally  incorporated,  and 
then  continues:  “and  (2)  the  amendments  adding  sub¬ 
sections  (d)  and  (e)  (2)  to  section  403  of  such  Act  shall 
be  effective  from  the  date  of  the  enactment  of  this  Act.” 

It  is  true  that  the  second  Renegotiation  Act  gave  au¬ 
thority  to  make  unilateral  determinations  affecting  fiscal 
years  ending  after  June  30, 1943,  but  if  the  original  Act 
gave  this  authority,  there  would  be  no  need  to  insert  it 
in  the  second  Act.  We  suspect  it  was  inserted  in  the 
second  Act  because  of  its  recognized  invalidity  in  the 
first  Act,  at  least  as  respects  contracts  directly  with  the 
Government. 
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IV. 

Response  to  Argument  That  the  Renegotiation  Act  Is 
Valid  as  to  Profits  Realized  Under  Petitioner’s  Con¬ 
tract  Directly  With  the  Government  Entered  Into 
Prior  to  the  Date  of  the  Act. 

The  Lincoln  Electric  case  did  not  pass  on  this  question. 
The  Lichter  case  expressly  excepted  it  from  considera¬ 
tion.  The  Supreme  Court  did  not  reject  contentions  pre - 
cisely  the  same  as  those  made  by  petitioners  because  the 
contentions  we  are  making  were  not  made  in  either  of 
those  cases.  Counsel’s  assertion  with  respect  to  the  dis¬ 
tinction  to  be  made  between  our  case  and  the  contracts 
considered  in  the  Lichter  case  to  the  effect  “that  the 
Supreme  Court  has  not  found  this  difference  to  be  sig¬ 
nificant”  is  entirely  inaccurate.  The  court  used  very  care¬ 
ful  language  to  make  its  views  clear.  In  the  Lichter  case 
it  said: 

“The  collection  of  renegotiated  excessive  profits 
on  a  war  subcontract  also  is  not  in  the  nature  of  a 
penalty  and  is  not  a  deprivation  of  a  subcontractor 
of  his  property  without  due  process  of  law  in  viola¬ 
tion  of  the  Fifth  Amendment.”  (Italics  ours.) 

Under  the  “revealing  general  rubric”  referred  to  by  coun¬ 
sel  on  page  19  of  their  brief,  the  first  sentence  indicates 
the  distinction,  where  the  court  said: 

“The  excessive  profits  claimed  by  the  Government 
in  these  cases  arose  out  of  contracts  between  the  re¬ 
spective  petitioners  and  other  private  parties.  None 
arose  out  of  contracts  made  directly  with  the  Gov¬ 
ernment  itself.” 

The  court  went  on  to  say  in  the  same  paragraph: 

“We  therefore  do  not  have  before  us  an  issue  as  to 
the  recovery  of  excessive  profits  on  any  contract 
made  directly  with  the  Government  *  * 
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The  court  further  said: 

“We  uphold  the  right  of  the  Government  to  re¬ 
cover  excessive  profits  on  each  of  the  contracts  be¬ 
fore  us”  ( Italics  ours. ) 

The  Lincoln  Electric  case  does  not  involve  the  issues 
with  which  we  are  concerned,  and,  although  decided  on 
the  basis  of  the  Lichter  opinion,  it  is  plain  that  the 
Lichter  opinion,  dealing  with  the  question  of  the  exhaus¬ 
tion  of  the  administrative  remedy ,  was  authoritative  on 
the  only  issue  in  the  Lincoln  case.  It  would  be  startling, 
indeed,  we  are  sure,  to  the  Supreme  Court  to  hear  that 
the  issues  which  had  so  carefully  been  carved  out  of  the 
Lichter  case  and  not  discussed,  should  deem  to  be  treated 
in  the  per  curiam,  opinion  in  the  Lincoln  case,  as  though 
they  had  been  decided  in  the  Lichter  case.  With  respect 
to  an  issue  as  important  as  this  and  one,  with  respect  to 
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which,  the  Supreme  Court  has  clearly  stated  its  views, 
without  exception  in  the  past,  it  is  unthinkable  that  that 
court  would  refuse  to  hear  argument  and  render  an 
opinion  so  that  it  could,  upon  consideration,  either  affirm 
or  change  its  earlier  views  and  use  a  per  curiam  opinion 
for  that  purpose.  This  is  especially  true  when  the  au¬ 
thority  for  the  per  curiam  opinion  contained  ample  dis¬ 
cussion  and  decision  of  the  other  issue  upon  which  the 
Lincoln  case  could  be,  and  we  believe  must  have  been, 
decided. 

In  subdivision  “B”  of  HE  of  Respondent's  brief  there  is 
a  discussion  of  the  “general  principals  of  retroactivity.” 
We  think  it  is  sufficient  to  say  that  even  though  these 
principals  have  been  pushed  far,  they  have  never  been 
pushed  to  the  extreme  situation  with  which  we  are  here 
concerned,  and  that  none  of  the  cases  cited  are  in  con¬ 
flict  with  the  authorities  upon  which  we  rely. 

We  feel  the  need  of  commenting  directly  only  on  that 
portion  of  subdivision  HE  of  the  brief  found  at  page  29. 
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The  first  point  made  is  that  if  contracts  like  those  here 
involved  are  to  be  excluded,  the  statute  would  be  ren¬ 
dered  largely  nugatory.  In  the  first  place,  it  is  to  be 
noticed,  that  the  mere  passage  of  the  Act  has  resulted  in 
tremendous  savings  to  the  Government,  and  what  is  more 
important  is  that  the  mere  argument  of  the  need  for  re¬ 
ducing  Government  costs  is  not  sufficient. 

Renegotiation  in  our  case  would  directly  modify  one  of 
the  terms  of  our  contract — that  is  the  term  providing  for 
the  amount  of  money  to  be  paid  for  the  service  per¬ 
formed.  Taking  back  part  of  the  net  profits  is,  of  course, 
taking  part  of  the  price.  It  could  not  be  otherwise.  Coun¬ 
sel’s  use  of  ambiguous  terms  cannot  becloud  the  facts. 
There  is  a  uniformity  with  respect  to  taxation  which  per¬ 
mits  limited  retroactivity,  but  we  submit  that  if  an  in¬ 
come  tax  law  was  passed  providing  for  the  taking  of  90% 
of  the  profits  on  any  war  contract  directly  with  the  Gov¬ 
ernment  at  a  time  when  other  taxes  were  limited  to,  say, 
50%  of  the  profits,  the  same  could  not  be  constitutionally 
sustained  if  applied  retroactively. 

A  reading  of  the  Lynch  case  will  demonstrate  that  the 
court  there  was  of  a  view  entirely  contrary  to  the  one 
urged  upon  the  court  by  the  respondents. 

The  language  of  the  court  in  the  case  of  Horowitz  v. 
United  States,  267  U.  S.  458,  makes  the  distinction  be¬ 
tween  that  case  and  the  instant  case  clear.  The  court 
said: 

“It  has  long  been  held  by  the  Court  of  Claims  that 
the  United  States  when  sued  as  a  contractor  can¬ 
not  be  held  liable  for  an  obstruction  to  the  per¬ 
formance  of  the  particular  contract  resulting  from 
its  'public  and  general  acts  as  a  sovereign ”  (Italics 
ours.) 

A  parallel  case  would  be,  a  general  regulation  passed  by 
the  Government  during  the  performance  of  our  contract 
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applicable  to  all  purchases  of  material  or  labor  which  in¬ 
creased  the  costs  of  performance. 

An  important  fact  to  note  in  the  case  of  North  Ameri¬ 
can  Commercial  Co.  v.  United  States,  171  U.  S.  110,  18 
S.  Ct.  Rep.  817,  is  that  the  court  said,  that  under  the 
statute  “the  power  was  expressly  reserved  to  the  govern¬ 
ment  to  make  whatever  restrictions  of  the  business  it 
might  see  fit  to  make;  the  lease  recognized  this,  to  the 
full  extent.”  To  refer  to  the  great  need  of  the  Govern¬ 
ment  during  war  times  as  justifying  the  retroactive 
features  here  complained  of  on  the  basis  of  the  Federal 
Government's  “paramount  war  powers”  is  to  beg  the 
question;  that  is,  the  question,  to-wit:  Are  the  war 
powers  paramount  as  against  the  Due  Process  Clause  as 
related  to  a  Government  contract?  Just  as  in  the  Lynch 
case,  the  Government  attempted  to  repudiate  insurance 
contracts  made  during  war  time,  so  in  the  instant  case 
the  Government  is  attempting  to  repudiate  a  cantonment 
contract  made  during  war  time.  Both  attempts  were  for 
the  purpose  of  saving  the  Government  money.  No  better 
reason  exists  in  this  case  than  it  did  in  that  case.  The 
court  did  not  recognize  the  power  of  Congress  to  modify 
Government  contracts  if  “the  action  taken  falls  within 
federal  police  power  or  some  other  paramount  power.” 
What  the  court  said  was  as  quoted  by  counsel  in  the  same 
paragraph  on  page  32:  “The  Solicitor  General  does  not 
suggest,  either  in  brief  or  argument,  that  there  were 
supervening  conditions  which  authorized  Congress  to 
abrogate  these  contracts  in  the  exercise  of  the  police  or 
any  other  power.”  These  two  statements  are  far  from 
identical. 

The  argument  that  the  Perry  case  was  decided  upon 
the  ground  of  previous  express  congressional  authoriza¬ 
tion  seems  utterly  unsound  to  us;  likewise,  the  argument 
that  “the  same  case  would  be  presented  here  only  if  Con- 
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gress  had  previously  sanctioned  the  inclusion  in  war  pro¬ 
curement  contracts  of  an  undertaking  never  to  renego¬ 
tiate  excessive  profits  under  Government  contracts,  and 
then  had  nevertheless  enacted  the  Renegotiation  Act.”  It 
is  never  necessary  for  Congress  to  expressly  state  it  will 
not  violate  the  Constitution  in  order  to  be  prevented  from 
doing  so.  Under  the  law  in  effect  when  the  Act  was 
passed  Congress  did  in  effect  promise  not  to  abrogate  its 
own  contracts.  Nor  do  we  claim  that  by  making  a  con¬ 
tract  with  the  petitioner  Congress  agreed  that  the  result¬ 
ing  profits  would  be  beyond  the  reach  of  Congress.  They 
are  definitely  within  the  reach  of  Congress  through  taxa¬ 
tion  and  have  been  taxed  very  heavily.  They  might  even 
have  been  taxed  retroactively  within  the  limitations 
of  the  decisions  on  that  subject.  We  concede  that  we  have 
found  no  case  in  the  Supreme  Court  dealing  with  the 
Government  “material  procurement  obligations,”  but 
they  are  no  different  in  principal  than  the  subject  mat¬ 
ters  with  which  the  other  cases  were  concerned.  The  pub¬ 
lic  interest  sought  to  be  promoted  by  the  gold-clause 
legislation  can  be  shown  to  be  at  least  as  significant  as 
the  “high  public  interest  advanced  by  the  recapture  of 
excessive  war  profits.”  One  need  only  read  the  case  to 
make  the  comparison  favorable  to  the  petitioner’s  posi¬ 
tion. 

We  nowhere  claim  that  “the  mere  fact  that  a  statute  is 
retroactive  in  its  operation  makes  it  repugnant  to  the 
Federal  Constitution.”  One  of  the  cases  cited  on  this 
point  is  iBlount  v.  Windley,  95  U.  S.  173, 180,  which  illus¬ 
trates  one  of  many  exceptions  to  the  rule  against  retro¬ 
active  legislation.  This  is  a  case  where  the  state  of  North 
Carolina  passed  a  statute  with  respect  to  the  extent  to 
which  mutual  obligations  may  be  set  off  against  each 
other  where  no  rights  of  third  parties  interfere.  All  that 
was  decided  in  Curtis  v.  Whitney,  13  Wall.  68,  was  that 
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a  statutory  requirement  that  the  holder  of  a  certificate 
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pursuant  to  a  tax  sale  should  give  notice  to  whoever 
might  be  found  in  possession  of  the  land  before  taking  a 
deed  did  not  impair  the  obligation  of  the  contract  made 
at  the  tax  sale. 

Calhoun  v.  Massie,  253  U.  S.  170, 176, 40  S.  Ct.  474.  The 
quoted  statement  of  the  court  from  page  22  must  be  noted 
to  refer  to  the  sovereign  right  of  the  Government.  The 
case  referred  to  a  statute  authorizing  the  payment  of 
nlairng  arising  out  of  the  Civil  War,  in  connection  with 
which  authorization  Congress  invalidated  any  outstand¬ 
ing  contracts  relating  to  attorneys’  fees  in  connection 
with  the  recovery  of  such  claims.  The  court  said: 

“At  the  time  when  the  contract  was  entered  into 
(for  attorneys*  fees)  there  was  no  legislation,  gen¬ 
eral  or  special,  which  conferred  upon  Massie  any 
right  of  recovery  even  if  he  should  establish  to  the 
satisfaction  of  Congress  that  his  claim  was  equita¬ 
ble.  A  statute  making  an  appropriation  to  pay  the 
claim  was  thus  a  condition  precedent  to  liability  on 
the  part  of  Massie  to  Calhoun;  and  the  thing  con¬ 
tracted  for  was  Calhoun’s  aid  in  securing  its  enact¬ 
ment.** 

Norman  v.  Baltimore  &  Ohio  R.  Co.,  294  U.  S.  240, 307- 
308,  309,  310,  55  S.  Ct.  407,  dealt  specifically  with  con¬ 
tracts  between  private  parties.  This  distinction  was  made 
clear  in  the  court’s  statement  at  page  415  of  the  opinion 
in  the  Supreme  Court  Reporter  in  the  following  lan¬ 
guage: 

“The  Power  of  the  Congress  to  Invalidate  the  Pro¬ 
visions  of  Existing  Contracts  Which  Interfere  with 
the  Exercise  of  Its  Constitutional  Authority. — The 
instant  cases  involve  contracts  between  private  par¬ 
ties,  but  the  question  necessarily  relates  as  well  to 
the  contracts  or  obligations  of  states  and  municipali¬ 
ties,  or  of  their  political  subdivisions ;  that  is,  to  such 
engagements  as  are  within  the  reach  of  the  applies- 
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ble  national  power.  The  government’s  own  contracts 
— the  obligations  of  the  United  States — are  in  a  dis¬ 
tinct  category  and  demand  separate  consideration. 
See  Perry  v.  United  States,  294  U.  S.  330,  55  S.  Ct 
432, 79  L.  Ed.  912,  decided  this  day.” 

Capital  Trust  Co.  v.  Calhoun,  250  U.  S.  208,  218,  39 
S.  Ct.  486,  involved  the  same  statute  as  Calhoun  v.  Massie. 

Louisville  &  Nashville  R.  R.  v.  Mottley,  219  U.  S.  467, 
31 S.  Ct.  265,  involved  the  power  of  Congress  to  regulate 
commerce,  and  the  question  arose  whether,  under  that 
power,  Congress  could  invalidate  a  lifetime  pass  given 
by  a  railroad  prior  to  the  enactment  of  the  statute.  The 
court  said: 

“The  power  granted  to  Congress  to  regulate  com¬ 
merce  among  the  states  and  with  foreign  nations  is 
complete  in  itself,  and  is  unrestricted  except  by  the 
limitations  upon  its  authority  to  be  found  in  the 
Constitution.” 

The  court  further  said : 

“They  (the  cases)  are  numerous  and  are  all  one 
way.  They  support  the  view  that,  as  the  contract  in 
question  would  have  been  illegal  if  made  after  the 
passage  of  the  commerce  act,  it  cannot  now  be  en¬ 
forced  against  the  railroad  company,  even  though 
valid  when  made.  If  that  principle  be  not  sound,  the 
result  would  be  that  individuals  and  corporations 
could,  by  contracts  between  themselves,  in  anticipa¬ 
tion  of  legislation,  render  of  no  avail  the  exercise  by 
Congress,  to  the  full  extent  authorized  by  the  Con¬ 
stitution,  of  its  power  to  regulate  commerce.  No 
power  of  Congress  can  be  thus  restricted.” 

Philadelphia,  B.  &  W.  R.  Co.  v.  Schubert,  224  U.  S.  603, 
32  S.  Ct.  589,  involves  exactly  the  same  principle  and  the 
same  problem  as  the  Louisville  &  Nashville  case. 

Wright  v.  Union  Central  Insurance  Co.,  304  U.  S.  502, 
515-516,  58  S.  Ct.  1025,  involves  the  bankruptcy  powers 
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of  Congress  and  a  provision  extending  the  period  of  re¬ 
demption  of  land  in  a  mortgage  foreclosure  sale.2 

Block  v.  Hirsh ,  256  U.  S.  135,  41  S.  Ct  458.  This  case 
involved  emergency  legislation  concerning  rent  control 
in  the  District  of  Columbia,  which  legislation  the  court 
said  was  “made  necessary  by  emergencies  growing  out 
of  the  war,  resulting  in  rental  conditions  in  the  District 
dangerous  to  the  public  health  and  burdensome  to  public 
officers,  employees  and  accessories,  and  thereby  em¬ 
barrassing  the  Federal  Government  in  the  transaction  of 
the  public  business.” 

Bowles  v.  Willingham,  321 U.  S.  503, 64  S.  Ct.  641,  also 
concerned  rent  orders  under  the  Emergency  Price  Con¬ 
trol  Act  of  1042.  The  court  said,  at  page  649: 

“His  property  may  lose  utility  and  depreciate  in 
value  as  a  consequence  of  regulation.  But  that  has 
never  been  a  barrier  to  the  exercise  of  the  police 
power.” 

The  case  is  also  interesting  because  of  its  discussion  of 
the  need  for  judicial  review  to  satisfy  constitutional  re¬ 
quirements. 

East  New  York  Savings  Bank  v.  Hahn,  326  U.  S.  230, 
66  S.  Ct.  69.  This  case  involved  a  New  York  statute  in 
1943  extending  the  mortgage  foreclosure  moratorium  un¬ 
til  July  1, 1943.  The  court  said: 

“Since  Home  Bldg.  &  L.  Ass’n  v.  Blaisdell,  290 
1  U.  S.  398, 54  S.  Ct.  231, 78  L.  Ed.  413, 88  A.  L.  R.  1481, 

2The  court  said:  "The  mortgage  contract  was  made  subject  to  consti¬ 
tutional  power  in  the  Congress  to  legislate  on  the  subject  of  bankruptcies. 
Impliedly,  this  was  written  into  the  contract  between  petitioner  and  re¬ 
spondent.  ‘Not  only  are  existing  laws  read  into  contracts  in  order  to  fix 
obligations  as  between  the  parties,  but  the  reservation  of  essential  attri¬ 
butes  of  sovereign  power  is  also  read  into  contracts  as  a  postulate  of  the 
legal  order.’  And  the  fact  that  in  this  case  the  purchaser  at  the  fore¬ 
closure  sale  was  also  the  mortgagee  is  not  a  determining  factor.  Any  pur¬ 
chaser  at  a  judicial  sale  must  purchase  subject  to  the  possibility  of  the 
exercise  of  the  bankruptcy  power  in  a  manner  consonant  with  the  Fifth 
Amendment.” 
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there  are  left  hardly  any  open  spaces  of  controversy 
concerning  the  constitutional  restrictions  of  the 
Contract  Clause  upon  moratory  legislation  referable 
to  the  depression.” 

Faitoute  Iron  <&  Steel  Co.  v.  City  of  Asbury  Park ,  316 
U.  S.  502,  62  S.  Ct.  1129.  This  case  involved  a  New  Jersey 
statute  providing  for  adjustment  or  compensation  of 
claims  of  creditors  of  municipalities.  One  of  the  basic 
principles  expressed  by  the  court  is  indicated  in  the  fol¬ 
lowing  statement: 

“As  the  court  below  pointed  out,  in  view  of  the 
slump  of  the  credit  of  the  City  of  Asbury  Park  be¬ 
fore  the  adoption  of  the  plan  now  assailed,  appel¬ 
lants’  bonds  had  little  value;  the  new  bonds  issued 
under  the  plan,  however,  are  not  in  default  and  there 
is  a  very  substantial  market  for  them.  The  refunding 
scheme,  as  part  of  a  comprehensive  plan  for  salvag¬ 
ing  Asbury  Park,  both  govemmentally  and  finan¬ 
cially,  was  so  successful  that  the  refunding  bonds 
were  selling  at  around  69  at  the  time  of  refunding, 
while  at  about  the  time  the  present  suit  was  brought 
commanded  a  market  at  better  than  90.  See  Second 
Annual  Report  of  the  New  Jersey  Local  Government 
Board,  1940,  p.  39.”8 

Gelfert  v.  National  City  Bank,  313  U.  S.  221,  61  S.  Ct. 
898.  The  second  syllabus  reads  as  follows : 

sThe  court  also  said:  “If  a  state  retains  police  power  with  respect  to 
building  and  loan  associations,  Veix  v.  Smith  Ward  Building  &  Loan 
Ass’n,  310  U.  S.  32,  38,  60  S.  CL  792,  794,  84  L.  Ed.  1061,  because  of  their 
relation  to  the  financial  wellbeing  of  the  state,  and  if  it  may  authorize 
the  reorganization  of  an  insolvent  bank  upon  the  approval  of  a  state 
superintendent  of  banks  and  a  court,  but  over  the  dissent  of  one-fourth 
of  the  depositors  (excerpt  preferred  or  secured  claimants),  Doty  v.  Love, 
295  U.  S.  64,  55  S.  Ct  558,  79  L.  Ed.  1303,  96  A.  L.  R.  1438,  a  state  should 
certainly  not  be  denied  a  like  power  for  the  maintenance  of  its  political 
subdivisions  and  for  the  protection  not  only  of  their  credit  but  of  all  the 
creditors  by  an  adjustment  assented  to  by  at  least  85  per  cent  of  the 
creditors,  approved  by  the  commission  of  the  state  having  oversight  of 
its  municipalities,  and  found  wise  and  just  after  due  hearing  by  a  court. 

“The  Constitution  is  intended  to  preserve  practical  and  substantial 
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'  “Existing  laws  are  read  into  contracts  to  fix  obli¬ 
gations  as  between  the  parties,  and  the  reservation 
of  essential  attributes  of  sovereign  power  is  also 
read  into  them.” 

The  sixth  syllabus  reads  as  follows : 

“The  New  York  statute  providing  that  the  court 
in  determining  amount  of  deficiency  judgment  in  a 
mortgage  foreclosure  action  should,  on  appropriate 
motion,  determine  the  fair  and  reasonable  market 
value  of  mortgaged  premises,  and  should  deduct 
from  amount  of  debt  market  value  as  thus  deter¬ 
mined  or  sale  price,  whichever  is  higher,  and  making 
right  to  recover  deficiency  dependent  on  the  making 
of  such  a  motion  does  not  violate  the  contract  clause 
of  the  federal  constitution,  as  applied  to  mortgage 
contracts  made  before  enactment  of  statute  where 
mortgagee  purchases  premises  at  foreclosure  sale, 
even  though  no  emergency  was  declared  to  exist 
when  statute  was  passed.  Civil  Practice  Act  N.  Y., 
Sec.  1083;  U.  S.  C.  A.  Const.,  art.  1,  sec.  10.” 

The  court  said: 

“As  stated  by  this  court  in  that  case  ( 302  U.  S.  at 
page  378,  58  S.  Ct.  at  page  274,  82  L.  Ed.  312),  the 
Federal  Constitution  does  not  prevent  the  states 
from  determining,  on  due  notice  and  opportunity  to 
be  heard,  *by  what  process  legal  rights  may  be  as¬ 
serted  or  legal  obligations*  enforced.  The  principles 
of  those  cases  are  applicable  here.” 

Veix  v.  Sixth  Ward  Assn.,  310  U.  S.  32,  60  S.  Ct.  792. 
Syllabus  No.  2  reads  as  follows: 

rights,  not  to  maintain  theories.'  Davis  v.  Mills,  194  U.  S.  451,  457,  24 
S.  CL  692,  695,  48  L.  Ed.  1067.  Particularly  in  a  case  like  this  are  we  in 
the  realm  of  actualities  and  not  of  abstractions  and  paper  rights,  of  what 
things  are  worth  in  dollars  and  cents,  and  in  what  is  proposed  to  realize 
paper  values.  "The  question  whether  the  remedy  on  this  contract  was 
impaired  materially  is  affected  not  only  by  the  precarious  character  of 
the  plaintiff’s  right,  but  by  considerations  of  fact — of  what  the  remedy 
amounted  to  in  practice.’  Pittsburgh  Steel  Co.  v.  Baltimore  Eq.  Soc.,  226 
U.  S.  455,  459,  33  S.  CL  167, 168,  57  L.  Ed.  297.  This  was  said  of  the  claim 
of  a  creditor  of  a  private  corporation.  How  much  more  pertinent  is  it  to 
claims  of  these  appellants  against  the  municipality  of  Asbury  Park  in 
the  circumstances  before  us.” 


25 


“In  regard  to  financial  institutions  of  major  im¬ 
portance  to  the  credit  system  of  a  state,  such  as 
building  and  loan  associations,  the  state  retains 
police  powers  adequate  to  authorize  the  enactment 
of  statutes  regulating  the  withdrawal  of  shares.” 

The  court  based  its  decision  upon  the  paramount  police 
power. 

No  one  has  heretofore  asserted,  to  our  knowledge,  that 
the  retroactive  aspect  of  the  Renegotiation  Act  could  be 
defended  under  the  police  power.  There  would  seem, 
therefore,  to  be  no  purpose  in  citing  cases  under  the 
police  power  on  the  issue  before  us. 

Honeyman  v.  Jacobs,  306  U.  S.  539,  59  S.  Ct.  702.  This 
case  also  involved  a  statute  authorizing  the  court  in  a 
foreclosure  suit  to  deny  a  deficiency  judgment  when  it 
found  that  the  value  of  the  property  purchased  by  the 
mortgagee  at  the  foreclosure  sale  was  equal  to  the  debt 
secured  by  the  mortgage.  It  stated  the  rule  of  law  as 
follows: 

‘"The  Legislature  may  modify,  limit,  or  alter  the 
remedy  for  enforcement  of  a  contract  without  im¬ 
pairing  its  obligation,  but  in  so  doing,  it  may  not 
deny  all  remedy  or  so  circumscribe  the  existing 
remedy  with  conditions  and  restrictions  as  seriously 
to  impair  the  value  of  the  right.” 

Richmond  Carry,  v.  Wachovia  Bank,  300  U.  S.  124,  57 
S.  Ct.  338.  This  case  involved  the  same  provisions  of  law 
as  the  Honeyman  case. 

Home  Building  &  Loan  Association  v.  BlaisdeU,  290 
U.  S.  398,  54  S.  Ct.  231.  This  case  contains  a  very  full  dis¬ 
cussion  of  the  constitutional  provisions  being  discussed 
in  this  brief,  as  well  as  of  so-called  “emergency  powers.” 
Among  the  significant  statements  in  that  opinion  are:4 

4  “The  statute  does  not  impair  the  integrity  of  the  mortgage  indebted¬ 
ness.  *  •  • 
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Marcus  Brown  Holding  Co.  v.  Feldman,  256  U.  S.  170, 
41  S.  Ct.  465.  This  case  involved  a  New  York  statute  pre¬ 
venting  tenants  in  apartment  houses  in  the  cities  in  New 
York  with  a  population  of  1,000,000  or  over  from  being 
evicted.  The  statute  was  sustained  on  the  doctrine  of 
Block,  etc.,  v.  Hirsh,  256  U.  S.  135,  41  S.  Ct.  458. 
The  statute  provided  for  the  payment  of  reasonable 
rents. 

Contributors  to  Pennsylvania  Hospital  v.  City  of  Phila¬ 
delphia,  et  al.,  245  U.  S.  20, 38  S.  Ct.  35.  This  case  involved 
the  question  of  whether  the  power  of  eminent  domain 
could  be  exercised  in  the  opening  of  a  street  in  the  light 
of  an  earlier  agreement  expressly  forbidding  the  opening 
of  a  street  through  the  grounds  in  question  without  the 

"Emergency  does  not  create  power.  Emergency  does  not  increase 
granted  power  or  remove  or  diminish  the  restrictions  imposed  upon  power 
granted  or  reserved.  The  Constitution  was  adopted  in  a  period  of  grave 
emergency.  Its  grants  of  power  to  the  federal  government  and  its  limita¬ 
tions  of  the  power  of  the  states  were  determined  in  the  light  of  emer¬ 
gency,  and  they  are  not  altered  by  emergency.  What  power  was  thus 
granted  and  what  limitations  were  thus  imposed  are  questions  which 
have  always  been,  and  always  will  be,  the  subject  of  close  examination 
under  our  constitutional  system. 

"While  emergency  does  not  create  power,  emergency  may  furnish  the 
occasion  for  the  exercise  of  power.  ‘Although  an  emergency  may  not  call 
into  life  a  power  which  has  never  lived,  nevertheless  emergency  may 
afford  a  reason  for  the  exertion  of  a  living  power  already  enjoyed.’  Wil¬ 
son  y.  New,  243  U.  S.  332,  348,  37  S.  Ct.  298,  302,  61  L.  Ed.  755,  L.  R.  A. 
1917E,  938,  Ann.  Cas.  1918A,  1024.  The  constitutional  question  presented 
in  the  light  of  an  emergency  is  whether  the  power  possessed  embraces 
the  particular  exercise  of  it  in  response  to  particular  conditions.  Thus,  the 
war  power  of  the  federal  government  is  not  created  by  the  emergency  of 
war,  but  it  is  a  power  given  to  meet  that  emergency.  It  is  a  power  to 
wage  war  successfully,  and  thus  it  permits  the  harnessing  of  the  entire 
energies  of  the  people  in  a  supreme  co-operative  effort  to  preserve  the 
nation.  But  even  the  war  power  dos  not  remove  constitutional  limitations 
saf guarding  essential  liberties." 

Citing: 

See  Ex  parte  Milligan,  4  Wall.  2, 120-127, 18  L.  Ed.  281; 

United  States  v.  Russell,  13  Wall.  623,  627,  20  L.  Ed.  474; 

Hamilton  v.  Kentucky  Distilleries  &  Warehouse  Co.,  251  U.  S.  146, 
155,  40  S.  Ct.  106,  64  L.  Ed.  194; 

United  States  v.  L.  Cohen  Grocery  Co.,  255  U.  S.  81, 88, 41  S.  Ct  298, 
65  L.  Ed.  516, 14  A.  L.  R.  1045. 
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consent  of  the  hospital  authorities.  The  authorities’  posi¬ 
tion  was  that  they  were  asserting  the  power  of  eminent 
domain,  not  only  as  to  the  land  to  be  taken,  but  as  to  the 
contract  itself.  The  court  said: 

“It  would  be  unthinkable  that  the  existence  of 
such  right  of  contract  could  be  rendered  unavailing 
by  directing  proceedings  in  eminent  domain  against 
the  contract,  for  this  would  be  a  mere  evasion  of  the 
assumed  power.” 

The  court  further  said: 

“States  cannot  by  virtue  of  the  contract  clause  be 
held  to  have  divested  themselves  by  contract  of  the 
right  to  exert  their  governmental  authority  in  mat¬ 
ters  which  from  their  very  nature  so  concern  that 
authority  that  to  restrain  its  exercise  by  contract 
would  be  a  renunciation  of  power  to  legislate  for  the 
preservation  of  society  or  to  secure  the  performance 
of  essential  governmental  duties.” 

The  statement  at  the  bottom  of  page  24 — “While  this 
was  said  with  reference  to  exercise  of  the  ‘police  power’ 
of  the  states,  the  same  may  be  said  of  the  exercise  of  the 
federal  war  power,  which  is  at  least  as  broad  as  the 

The  court  said,  at  page  240:  “Undoubtedly,  whatever  is  reserved  of 
state  power  must  be  consistent  with  the  fair  intent  of  the  constitutional 
limitation  of  that  power.  The  reserved  power  cannot  be  construed  so  as 
to  destroy  the  limitation,  nor  is  the  limitation  to  be  construed  to  destroy 
the  reserved  power  in  its  essential  aspects.  They  must  be  construed  in 
harmony  with  each  other.  This  principle  precludes  a  construction  which 
would  permit  the  state  to  adopt  as  its  policy  the  repudiation  of  debts  or 
the  destruction  of  contracts  or  the  denial  of  means  to  enforce  them.  But 
it  does  not  follow  that  conditions  may  not  arise  in  which  a  temporary 
restraint  of  enforcement  may  be  consistent  with  the  spirit  and  purpose 
of  the  constitutional  provision  and  thus  be  found  to  be  within  the  range 
of  the  reserved  power  of  the  state  to  protect  the  vital  interests  of  the 
community.” 

The  court  further  said:  “In  these  cases  of  leases,  it  will  be  observed 
that  the  relief  afforded  was  temporary  and  conditional;  that  it  was  sus¬ 
tained  because  of  the  emergency  due  to  scarcity  of  housing;  and  that  pro¬ 
vision  was  made  for  reasonable  compensation  to  the  landlord  during  the 
period  he  was  prevented  from  regaining  possession.” 
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‘police  power*  of  the  states’*  is  not  supported  by  Hamilton 
v.  Kentucky  Distilleries  Co.,  251  U.  S.  146, 156,  40  S.  Ct. 
106.  It  was  argued  in  that  case  that  the  exercise  of  the 
war  powers  is  subject  to  the  Fifth  Amendment,  citing 
United  States  v.  Russell,  13  Wall.  623, 627.  That  case  held 
that  where  the  Government,  in  time  of  public  danger, 
takes  private  property  for  public  purposes,  it  is  bound  to 
make  full  compensation  to  the  owner,  stating  that  where- 
steamboats  were  impressed  into  public  service  from  im¬ 
perative  military  necessity,  the  Government  is  bound  to 
make  full  compensation  to  the  owners  for  the  services 
rendered.  On  this  proposition  the  court  said:5 

3"Private  property,  the  Constitution  provides,  shall  not  be  taken  for 
public  use  without  just  compensation,  and  it  is  clear  that  there  are  few 
safeguards  ordained  in  the  fundamental  law  against  oppression  and  the 
exercise  of  arbitrary  power  of  more  ancient  origin  or  of  greater  value 
to  the  citizen,  as  the  provision  for  compensation,  except  in  certain  ex¬ 
treme  cases,  is  a  condition  precedent  annexed  to  the  right  of  the  Govern¬ 
ment  to  deprive  the  owner  of  his  property  without  his  consent.  2  Kent, 
Com.,  11th  ed.,  339;  2  Story,  Const,  3d  ed.,  596.  Extraordinary  and  unfore¬ 
seen  occasions  arise,  however,  beyond  all  doubt  in  cases  of  extreme  neces¬ 
sity  in  time  of  war  or  of  immediate  and  impending  public  danger,  in  which 
private  property  may  be  impressed  into  the  public  service,  or  may  be 
seized  or  appropriated  to  the  public  use,  or  may  even  be  destroyed  with¬ 
out  the  consent  of  the  owner.  Unquestionably,  such  extreme  cases  may 
arise,  as  where  the  property  taken  is  imperatively  necessary  in  time  of 
war  to  construct  defenses  for  the  preservation  of  a  military  post  at  the 
moment  of  an  impending  attack  by  the  enemy,  or  for  food  or  medicine 
for  a  sick  and  famishing  army  utterly  destitute  and  without  other  means 
of  such  supplies,  or  to  transport  troops,  munitions  of  war,  or  clothing  to 
re-inforce  or  supply  an  army  in  a  distant  field,  where  the  necessity  for 
such  re-inforcement  or  supplies  is  extreme  and  imperative,  to  enable 
those  in  command  of  the  post  to  maintain  their  position  or  to  repel  an 
impending  attack,  provided  it  appears  that  other  means  of  transportation 
could  not  be  obtained,  and  that  the  transports  impressed  for  the  purpose 
were  imperatively  required  for  such  immediate  use.  Where  such  an  ex¬ 
traordinary  and  unforeseen  emergency  occurs  in  the  public  service  in  time 
of  war  no  doubt  is  entertained  that  the  power  of  the  Government  is  ample 
to  supply  for  the  moment  the  public  wants  in  that  way  to  the  extent  of 
the  immediate  public  exigency,  but  the  public  danger  must  be  immediate, 
imminent  and  impending,  and  the  emergency  in  the  public  service  must 
be  extreme  and  imperative,  and  such  as  will  not  admit  of  delay  or  a  resort 
to  any  other  source  of  supply;  and  the  circumstances  must  be  such  as 
imperatively  require  the  exercise  of  that  extreme  power  in  respect  to  the 
particular  property  so  impressed,  appropriated  or  destroyed.  Exigencies 
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Retroactive  Income  Taxation  Is  Not  a  Pertinent  Analogy, 

Nor  Are  the  Principles  Referred  to  Proper  Analogies 
to  the  Renegotiation  Act. 

These  points  are  discussed  at  pages  25,  26,  27, 28,  and 
to  the  middle  of  page  29  of  the  reply  brief.  Our  response 
is  as  follows: 

Illinois  Central  Rd.  Co.  v.  Minnesota,  309  TJ.  S.  157, 
165,  60  S.  Ct.  419,  and  other  cases  cited  on  that  page  and 
page  26  deal  with  retroactive  income  tax  legislation. 
There  is  no  authority  anywhere  for  the  proposition  that 
the  rules  with  respect  to  retroactive  income  tax  legisla¬ 
tion  are  applicable  to  contracts  directly  with  the  Govern¬ 
ment  so  as  to  permit  their  impairment. 

The  entire  argument  on  page  27  to  the  middle  of  page 
29  must  be  read  in  the  light  of  the  heading  in  the  middle 
of  page  29  as  follows:  “Profits  realized  under  contracts 
with  the  United  States  are  governed  by  the  same  prin¬ 
ciples.”  It  is  clear  that  the  argument  commencing  at 
page  27  was  not  intended  to  be  specifically  applicable  to 
contracts  with  the  United  States.  Examination  of  the 

of  the  kind  do  arise  in  time  of  war  or  impending  public  danger,  but  it  is 
the  emergency,  as  was  said  by  a  great  magistrate,  that  gives  the  right, 
and  it  is  clear  that  the  emergency  must  be  shown  to  exist  before  the  tak¬ 
ing  can  be  justified.  Such  a  justification  may  be  shown,  and  when  shown, 
the  rule  is  well  settled  that  the  officer  taking  private  property  for  such  a 
purpose,  if  the  emergency  is  fully  proved,  is  not  a  trespasser,  and  that 
the  Government  is  bound  to  make  full  compensation  to  the  owner. 
Mitchell  v.  Harmony,  13  How.  134.  (Emphasis  supplied.) 

Mr.  Justice  Brandeis,  after  stating  this  claim  and  without  disagreeing 
with  it,  said:  ‘The  war  power  of  the  United  States,  like  its  other  powers 
and  like  the  police  power  of  the  states,  is  subject  to  applicable  constitu¬ 
tional  limitations.  (Ex  parte  Milligan,  4  Wall.  2,  121-127,  18  L.  Ed.  281; 
Monongahela  Navigation  Co.  v.  United  States,  148  U.  S.  312,  336, 13  Sup. 
Ct  622,  37  L.  Ed.  463;  United  States  v.  Joint  Traffic  Assoc.,  171 U.  S.  505, 
571, 19  Sup.  Ct  25,  43  L.  Ed.  259;  McCray  v.  United  States,  195  U.  S.  27, 
61,  24  Sup.  Ct  769,  49  L.  Ed.  18, 1  Ann.  Cas.  561;  United  States  v.  Cress, 
243  U.  S.  316,  326,  37  Sup.  Ct  380,  61  L.  Ed.  746.)” 

The  court  went  on  to  point  out  that  in  that  case  there  was  no  appro¬ 
priation  of  the  liquor  for  public  purposes,  and  that  a  reasonable  time  was 
allowed  for  the  sale  of  liquor  on  hand,  and  thus  sustained  the  statute  un¬ 
der  the  police  power. 


i 


30 


cases  cited  show  that  they  are  not  applicable  to  such 
contracts. 

The  reference  to  the  Lichter  and  Lincoln  Electric  cases 
is  clearly  applicable  only  to  contracts  not  with  the  United 
States.  The  argument  to  the  effect  that  the  need  for  such 
legislation,  retroactively  applied,  was  great  since  there 
were  fifty  billion  dollars  worth  of  contracts  outstand¬ 
ing,  has  not  only  never  been  recognized  as  a  ground  for 
breaching  the  Government’s  own  contract,  but  the  con¬ 
trary  has  been  repeatedly  stated. 

The  quotation  from  Calhoun  v.  Massie  has  already 
been  commented  on.  The  following  statement  is  not  cor¬ 
rect:  “Here,  the  congressional  purpose  is  admittedly  a 
permitted  one;  and  the  interference  with  accrued  rights 
was  deemed  necessary  in  wartime.”  The  congressional 
purpose  to  breach  its  own  contracts  (if  that  was  indeed 
its  purpose)  has  certainly  not  been  admitted  by  us  to  be 
permissible  or  necessary  in  wartime,  or  at  any  time,  and 
no  case  has  ever  said  that  it  is. 

The  quotation  from  Lichter  on  page  28  clearly  related 
to  private  contracts.  The  quetsion  of  the  relative  severity 
of  a  breach  of  a  Government  contract  and  the  breach  of 
a  private  contract  is  immaterial.  It  is  even  more  severe 
to  be  hanged,  and  the  Government  has  a  right  to  do  that 
in  certain  cases.  Nor  is  it  valid  to  compare  the  breach  of 
a  Government  contract  resulting  in  a  reduction  of  net 
profits  with  rent  control.  We  have  already  pointed  out 
what  was  said  in  the  case  of  Norman  v.  B.  &  O.  Railroad 
Company  as  to  the  distinction  we  are  insisting  upon. 

The  use  of  the  expression  “recapture  by  taxation  of 
ordinary  profits  on  transactions  long  since  completed” 
seems  inapropos.  The  word  “recapture”  is  an  emotional 
one  and  misleading  as  applied  retroactively  to  Govern¬ 
ment  contracts.  Taxes  do  not  “recapture.”  The  word  “re¬ 
capture”  implies  that  the  profits  are  “at  public  expense.” 
The  talk  about  the  reasonable  expectation  of  war  con- 
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tractors  is  inapropos.  Our  contract  expressly  provided 
in  S.  C.  63: 

‘"The  contract  price  will  be  considered  to  include 
all  federal  state,  and  local  taxes,  imposed  prior  to 
the  date  of  contract  and  applicable  to  the  undertak¬ 
ing.  If  any  privilege,  sales,  gross  receipt  or  other  tax 
(exclusive  of  taxes  on  net  income  or  undistributed 
profits)  applicable  to  the  undertaking  and  payable 
directly  by  the  contractor,  is  imposed  or  changed 
after  the  date  of  opening  bids  by  federal  or  state 
enactment,  then  the  contract  price  will  be  increased 
or  decreased  accordingly,  and  any  amount  due  or 
chargeable  against  the  contractor  as  a  result  thereof 
will  be  adjusted  on  payment  vouchers  as  separate 
items.” 

Here  is  a  clear  indication  to  the  contrary  of  counsel’s 
assertion. 

Reply  Brief  at  Page  29  Deals  With  the  Subject,  “Profits 
Realized  Under  Contracts  With  the  United  States 
Are  Governed  by  the  Same  Principles.” 

This  we  deny.  Not  only  should  the  court  examine  Perry 
v.  United  States ,  294  U.  S.  330,  and  Lynch  v.  United 
States,  292  U.  S.  571,  but  also  United  States  v.  Central 
Pacific  Power  Co.,  118  U.  S.  235,  238,  6  S.  Ct  1038,  and 
United  States  v.  Northern  Pacific  Ry.  Co.,  256  U.  S.  51; 
64,  67,  41  S.  Ct.  439;  the  quotation  from  Alexander 
Hamilton,  given  in  Sinking  Fund  Cases,  99  U.  S.  700, 
Chicago,  etc.,  Ry.  v.  United  States,  104  U.  S.  680,  and 
Choate  v.  Trapp,  224  U.  S.  665,  32  S.  Ct.  565.  The  argu¬ 
ment  that  these  cases  do  not  apply  to  the  Renegotiation 
Act,  and  that  it  is  fallacious  to  so  contend,  is  based 
upon  the  following  statements,  which  we  shall  reply  to: 

a.  “The  exclusion  of  existing  prime  contracts  with  the 
Government  would  have  rendered  the  statute  largely 
nugatory.” 
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The  contracts  made  by  the  Government  after  the  date 
of  the  Act  were  clearly  many  times  as  great  in  amount 
as  those  made  prior  to  the  Act.  Our  contract,  and  un¬ 
doubtedly  all  of  the  others,  could  have  been  terminated 
without  liability  for  damages.  There  was  such  an  ex¬ 
pressed  provision  in  our  contract.  It  seems  that  Congress 
took  the  expedient  of  including  Government  contracts, 
for  such  good  as  it  might  do,  “regardless  of  constitu¬ 
tionality,”  and  suppressing  its  grave  doubts  about  the 
same,  resulting  in  large  recoveries  by  the  Government 
on  a  voluntary  basis  and  under  duress. 

b.  The  case  of  Providence  Bank  v.  Billings,  4  Pet.  514, 
561-2,  had  to  do  with  taxation  by  the  state  of  Rhode 
Island  of  a  corporation.  It  was  claimed  that,  having  per¬ 
mitted  the  corporation  to  be  organized  by  granting  it  a 
charter,  the  taxation  of  that  corporation  would  violate 
the  Constitution.  The  court  said,  with  respect  to  the 
charter: 

“It  contains  no  stipulation  promising  exemption 
from  taxation.  The  state,  then,  has  made  no  express 
contract  which  has  been  impaired  by  the  act  of 
which  the  plaintiffs  complain.” 

c.  The  statement  “There  is  no  reason  why  recapture 
of  excessive  war  profits  through  renegotiation — under 
the  war  powers — should  be  treated  more  stringently 
than  normal  peacetime  retoractive  income  taxation  un¬ 
der  the  taxing  power”  is  contradicted  by  reasons  given 
by  the  courts  in  cases  cited  against  the  impairment  of 
Government  contracts.  It  would  be  well  if  counsel  had 
read  some  of  these  cases  carefully,  in  which  event  we  do 
not  believe  any  such  statement  could  have  been  reason¬ 
ably  made. 

d.  “In  any  event,  the  Constitution  certainly  does  not 
prohibit  every  congressional  modification  of  the  terms 
of  federal  contracts.” 
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Of  course,  under  the  police  power  appropriate  general 
legislation  may  be  passed  which  will  affect  the  rights  of 
persons  holding  Government  contracts  in  the  same  man¬ 
ner  as  the  rights  of  other  persons  are  affected.  The  mere 
fact  that  the  Government  has  a  contract  outstanding 
does  not  divest  it  of  the  duty  of  protecting  the  public 
under  the  police  power. 

Another  paramount  power  would  be  the  power  of  emi¬ 
nent  domain.  To  call  the  power  to  abrogate  its  own  con¬ 
tract  directly,  a  paramount  power  is  to  attempt  to  decide 
the  issue  by  merely  giving  it  a  name.  Horowitz  v.  United 
States ,  267  U.  S.  458,  461,  is  given  as  an  illustration  of 
the  point  made,  but  that  case  makes  the  distinction  we 
assert  clear.® 

The  note  at  the  foot  of  page  31,  listing  cases  in  which 
action  was  taken  of  a  retroactive  character  under  “State 
police  power”  is  not  in  point. 

e.  It  is  here  asserted  that  Lynch  and  Perry  are 
plainly  distinguishable.  On  this  point  it  is  said:  “In  the 
Lynch  case,  the  statute  held  invalid,  completely  re¬ 
pudiated  the  obligations  expressly  assumed  in  contracts 
of  personal  insurance,  and  this  for  no  better  reason  than 

«The  court  said:  “It  has  long  been  held  by  the  Court  of  Claims  that  the 
United  States  when  sued  as  a  contractor  cannot  be  held  liable  for  an 
obstruction  to  the  performance  of  the  particular  contract  resulting  from 
its  public  and  general  acts  as  a  sovereign.  Deming  v.  United  States,  1  Ct_ 
CL  190,  191;  Jones  v.  United  States,  1  Ct.  CL  383,  384;  Wilson  v.  United 
States,  11  Ct.  CL  513,  520.  In  the  Jones  case,  supra,  the  court  said: 

44  ‘The  two  characters  which  the  government  possesses  as  a  contractor 
and  as  a  sovereign  cannot  be  thus  fused;  nor  can  the  United  States  while 
sued  in  the  one  character  be  made  liable  in  damages  for  their  acts  done 
in  the  other.  Whatever  acts  the  government  may  do,  be  they  legislative 
or  executive,  so  long  as  they  be  public  and  general,  cannot  be  deemed 
specially  to  alter,  modify,  obstruct  or  violate  the  particular  contracts  into 
which  it  enters  with  private  persons.  *  *  •  In  this  cotut  the  United  States 
appear  simply  as  contractors;  and  they  are  to  be  held  liable  only  within 
the  same  limits  that  any  other  defendant  would  be  in  any  other  court. 
Though  their  sovereign  acts  performed  for  the  general  good  may  work 
injury  to  some  private  contractors,  such  parties  gain  nothing  by  having 
the  United  States  as  their  defendants.' "  (Emphasis  supplied.) 
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to  save  the  Government  money.”  Well,  the  reason  in  our 
case  was  to  save  the  Government  money.  No  other  good 
reason  can  be  established  as  to  contracts  already  let.  If 
any  importance  is  attached  to  the  word  “completely,”  it 
would  seem  to  be  out  of  place.  Whether  you  take  all  of  a 
contract  price  or  part  of  it  is  immaterial.  It  may  first  be 
noted  that  the  Lynch  case  was  decided  June  7, 1934,  and 
the  case  of  Home  Building  &  Loan  Association  v.  Blais - 
deU  was  decided  January  8, 1934 — six  months  earlier,  so 
that  after  the  time  that  the  Supreme  Court  sustained  the 
Minnesota  Moratorium  Law  it  struck  down  the  Act  im¬ 
pairing  war  risk  insurance  rights.  The  language  in  that 
case  shows,  beyond  peradventure  of  a  doubt,  that  the 
glossing  over  of  differences  in  the  cases  being  attempted 
by  Government  counsel,  is  without  merit.  The  argument 
at  the  top  of  page  33  reads  as  follows : 

“The  same  case  would  be  presented  here  only  if 
Congress  had  previously  sanctioned  the  inclusion  in 
war  procurement  contracts  of  an  undertaking  never 
to  renegotiate  excessive  profits  under  Government 
contracts,  and  then  had  nevertheless  enacted  the 
Renegotiation  Act.” 

The  effect  of  the  decisions  we  cite  on  the  problem  of  im¬ 
pairment  of  Government  contracts  is  certainly  at  least 
as  strong,  if  not  much  stronger,  than  would  be  a  declara¬ 
tion  by  Congress  that  they  would  abide  by  the  principles 
therein  set  forth.  The  quoted  excerpt  from  our  construc¬ 
tion  contract  above  is  substantially  equivalent  to  such  an 
agreement  by  the  Government,  that,  not  only  would  it 
not  renegotiate  excessive  profits,  but  if,  by  virtue  of  any 
act  of  the  Government  other  than  through  taxation  the 
profits  were  diminished,  the  contract  price  would  be  pro¬ 
portionately  increased. 

Nobody  claims  that  the  profits  should  be  beyond  the 
reach  of  Congress  at  all  times.  Such  profits  are  subject  to 
taxation,  both  income  and  inheritance  taxes,  and  the 
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profits  made  with  such  profits  are  also  subject  to  the 
same  powers  of  taxation. 

The  Perry  case  is  not  limited  to  federal  borrowing 
power.  The  case  is  generally  applicable  to  situations 
affected  by  the  principles  therein  enunciated  as  much  as 
any  other  case  could  be.  Of  course,  it  does  not  touch  a 
material-procurement  contracts.  One  might  as  well  make 
a  distinction  between  a  case  involving  a  horse  and  a  cow 
when  one  is  concerned  about  the  contract  clause  of  the 
Constitution. 

f.  The  phrase  on  page  33 — “fundamental  power  to 
conscript  men  and  to  requisition  the  properties  neces¬ 
sary  and  proper  to  enable  it  to  raise  and  support  its 
armies”  is  accurate,  of  course.  There  is  a  fundamental 
power  to  requisition  property,  but  that  is  by  condemna¬ 
tion  and  with  the  obligation  of  making  full  compensation. 
Nowhere  is  it  stated  that  there  is  a  fundamental  power 
in  the  sense  in  which  “fundamental”  is  here  used,  to  im¬ 
pair  a  Government  contract. 

In  the  Lichter  case,  from  which  this  quotation  is  taken 
at  the  opening  of  the  opinion,  the  court  said : 

“In  each  case  the  secondary  issue  is  whether  the 
failure  of  the  respective  petitioners  to  petition  The 
Tax  Court  for  a  redetermination  of  the  amount,  if 
any,  of  their  excessive  profits  excludes  from  con¬ 
sideration  here  the  coverage  of  the  Act,  the  amount 
of  the  profits  and  other  comparable  issues  which 
could  have  been  presented  to  The  Tax  Court.  In  each 
of  these  cases  the  District  Court  has  held  that  the 
Act  was  constitutional  and  that,  by  failure  to  peti¬ 
tion  The  Tax  Court  for  their  redetermination,  the 
existing  orders  have  become  final  as  claimed  by  the 
Government  Each  Circuit  Court  of  Appeals  has 
affirmed,  unanimously,  the  judgment  appealed  to  it 
We  agree  with  the  courts  below.” 

Thus  the  only  remaining  issue  as  stated  by  the  court  was 
“the  constitutionality  on  its  face  of  the  Renegotiation 
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Act  in  so  far  as  its  authority  for  the  recovery  of  the  ex¬ 
cessive  profits  ordered  to  be  recovered  by  the  United 
States  from  the  respective  petitioners”  It  would  seem 
that  everything  the  court  then  said  must  be  read  in  the 
light  of  the  issues  so  carefully  carved  out. 

g.  Counsers  statement  that  “Nor  does  the  public  in¬ 
terest  sought  to  be  promoted  by  the  gold-clause  legisla¬ 
tion,  although  an  important  one,  compare  in  significance 
with  the  high  public  interest  advanced  by  the  recapture 
of  excessive  war  profits”  is  not  sound.  It  must  first  be 
noted  that  the  statement  must  be  weighed  in  the  light  of 
the  facts  that — 

A.  Prospectively  the  Act  is  not  and  cannot  be  ques¬ 
tioned. 

B.  Retrospectively,  all  that  was  involved  was  money 
— an  amount  which,  by  comparison  of  the  total 
cost  of  the  war,  was  small,  whereas  the  gold- 
clause  legislation  dealt  with  important  economic 
matters,  which,  according  to  Congress,  were  of 
tremendous  importance  to  the  nation. 

h.  The  case  of  United  States  Trust  Co,  v.  Helvering, 
307  U.  S.  57,  does  not  support  the  statement  for  which  it 
is  cited  at  the  top  of  page  33.  If  the  argument  made  were 
true,  then  no  case  involving  the  impairment  of  a  Govern¬ 
ment  contract  would  ever  be  decided  on  the  constitu¬ 
tional  grounds.  The  decision  would  have  to  depend  upon 
the  question  of  whether  or  not  Congress  had  previously 
sanctioned  an  agreement  pledging  the  Government  not 
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to  impair  a  certain  type  of  contract.  The  mere  making  of 
a  contract  under  the  law  necessarily  amounts  to  an  agree¬ 
ment  not  to  impair  it. 

We  believe  we  have  already  demonstrated  the  unrea¬ 
sonableness  of  the  application  of  the  Renegotiation  Act 
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to  cantonment  contracts  entered  into  before  the  Act  was 
passed. 

The  mere  fact  that  there  was  only  one  bid  in  addi¬ 
tion  to  the  petitioner’s  bid  on  Area  “C,”  and  no  compet¬ 
ing  bid  on  Area  “E”  is  not  important  because — 

A.  At  the  time  bids  were  asked  for,  petitioner  could 
not  know  how  many  bids  there  would  be. 

B.  There  were  other  bids  on  substantially  identical 
items,  at  unit  costs,  in  each  of  the  several  other  areas. 

C.  The  Government  had  a  right  to  reject  all  bids  and 
negotiate  a  contract  on  any  item,  or  items,  or  the  whole 
of  any  area. 

D.  The  Government  was  thoroughly  conversant  with 
costs,  having  estimated  the  jobs  in  advance. 

E.  The  Government  dealt  with  the  petitioner  at  arms' 
length  with  superior  knowledge  as  to  reasonable  costs. 

The  comments  in  the  Lichter  case  about  the  state  of 
competition  cover  the  general  field  and  did  not  have  a 
simple  war  cantonment  particularly  in  mind.  We  are 
dealing  only  with  a  cantonment.  The  court's  comments 
about  the  need  for  speed  in  procurement  are  not  apropos 
to  a  contract  already  let. 

The  so-called  conclusive  answer  given  at  the  bottom 
of  page  34,  relating  to  the  fact  that  the  Lichter  case  in¬ 
volved  contracts  obtained  after  competitive  bidding,  is 
no  answer  at  all,  because  as  to  that  the  court  said,  at  the 
end  of  the  opinion,  in  connection  with  its  statement, 
that  Lichter  had  failed  to  go  to  The  Tax  Court,  “accord¬ 
ingly,  there  is  excluded  from  our  consideration  in  this 
proceeding  the  contention  in  the  Lichter  case  that  the 
'  petitioner's  subcontract  was  exempt  from  renegotiation 
on  the  ground  that  they  were  subcontractors  under 
prime  contracts  with  a  department  of  the  Government, 
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which  had  been  awarded  to  them  as  a  result  of  com¬ 
petitive  bidding  *  *  The  reasons  why  the  statute  was 
applied  retroactively  there  are,  as  expressly  stated  by 
the  court: 

A.  Lichter  was  a  subcontractor. 

B.  Not  having  exhausted  his  administrative  remedy, 
he  could  not  raise  the  question  adverted  to.  The  Peti¬ 
tioner’s  rights  are  altogether  different,  and  we  trust 
much  better. 

We  see  no  need  of  commenting  further  on  subdivision 
5  of  Section  m  of  Respondent’s  brief. 

V. 

Respecting  the  Ruling  of  The  Tax  Court  on  the 
Burden  of  Proof. 

The  effect  of  the  court’s  ruling  was  to  deprive  the 
Petitioner  of  any  rights  whatsoever  under  its  contract, 
and,  although  entered  into  prior  to  the  Act,  it  required 
the  Petitioner  to  prove  that  it  was  entitled  to  retain 
something.  This  attitude  must  necessarily  have  colored 
the  court’s  view  of  the  evidence.  Counsel’s  assertion  at 
the  bottom  of  page  38  of  the  Respondent’s  brief  that 
“no  weight  or  presumption  was  actually  accorded  to  the 
departmental  determination”  may  be  true,  but  in  view 
of  the  court’s  ruling  on  the  burden  of  proof,  it  is  neces¬ 
sary  to  presume,  or  at  least  proper  to  assume,  that  in 
weighing  the  evidence  the  court  did  so  in  the  light  of  its 
announced  rule. 

Who  can  tell  what  the  decision  would  have  been  but 
for  the  court’s  erroneous  attitude  with  respect  to  the 
burden  of  proof?  For  this  purpose  the  court  must  be 
treated  as  a  jury.  In  a  jury  case  if  the  court  incorrectly 
instructs  a  jury  as  to  the  burden  of  proof,  this  is  a  re- 
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versible  error  in  all  jurisdictions  where  there  are  issues 
of  fact  to  be  decided  and  the  evidence  is  not  all  one  way. 
There  is  no  reason  why  the  same  consideration  should 
not  apply  here.  The  mere  fact  that  The  Tax  Court  con¬ 
sidered  voluminous  evidence  introduced  by  the  Peti¬ 
tioner  cannot  affect  this  problem;  nor  does  the  fact  that 
much  evidence  was  stipulated  affect  the  problem;  nor 
does  the  fact  that  the  court’s  determination  happens  to 
be  $150,000.00  less  than  that  of  the  Secretary  affect  the 
problem;  nor  does  the  fact  that  the  court’s  judgment 
was  based  upon  a  “completely  independent  survey”  af¬ 
fect  the  problem.  The  issue  is — Did  the  court  approach 
the  record  and  weigh  the  evidence  in  the  light  of  an  er¬ 
roneous  rule  as  to  burden  of  proof? 

VL 

Floyd  and  Wiik  Items. 

Referring  to  the  case  of  Floyd  v.  Ring,  it  seems  per¬ 
fectly  plain  that  the  mere  fact  that  it  was  decided 
in  that  case  that  Floyd’s  compensation  was  subject  to 
the  Renegotiation  Act  does  not  mean  at  all  that  if,  un¬ 
der  the  Act,  Ring  was  entitled  to  have  Floyd’s  compensa¬ 
tion  allowed  in  the  full  amount,  and  that  if  this  was  ulti¬ 
mately  done,  that  Floyd  was  not  entitled  to  be  paid  the 
amount  so  determined.  Our  duty  to  Floyd  is  to  press 
this  point  for  his  protection.  The  court,  in  the  Floyd 
case,  did  not  say  how  much  Floyd  was  entitled  to  under 
the  Act,  if  valid.  There  has  been  no  trial  of  the  Wiik 
case,  nor  is  there  anything  to  show  that  his  contract 
was  the  same  as  that  of  Floyd  or  that  his  rights  were 
the  same.  The  reference  to  the  Renegotiation  Act  pro¬ 
vision,  that  no  allowance  for  salaries  or  bonuses  beyond 
a  reasonable  amount  shall  be  made  is  subject  to  the  stat¬ 
ute  and  regulation  quoted  in  our  brief,  page  iS-  As 
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to  this  neither  the  court  nor  counsel  have  attempted  any 
answer  whatsoever. 


vn. 

We  see  nothing  in  the  discussion  under  Section  V  of 
Respondent’s  brief  which  at  all  answers  our  original 
brief  on  the  subject. 

vra. 

The  Lichter  Case. 

In  view  of  the  attitude  of  Respondent  with  respect 
to  the  Lichter  case,  and  because  of  the  general  discus¬ 
sion  in  that  case,  we  consider  it  important  to  amplify  our 
argument  as  to  the  bearing  of  that  case  on  the  problems 
before  this  court,  with  respect  to  a  number  of  particu¬ 
lars. 

Mr.  Justice  Douglas,  in  his  dissenting  opinion,  makes 
a  clear  statement  concerning  Section  403  (e)  (2). 7 

Not  only  is  the  Lichter  case,  as  a  matter  of  law,  limit¬ 
ed  to  the  points  it  decides,  and  therefore  limited  to  the 
constitutionality  of  the  statute  as  it  relates  to  subcon- 

7lt  reads  as  follows:  "But  we  are  concerned  here  not  with  orders  of  the 
Board  but  with  an  order  of  the  Secretary.  Section  403  (e)  (2)  provides 
that  those  orders,  too,  may  be  taken  to  The  Tax  Court.  But  Section  403 
(e)  (2)  by  its  terms  makes  inapplicable  those  provisions  of  the  1943 
amendment  which  are  not  made  applicable  as  of  April  28, 1942,  or  to  the 
fiscal  years  ending  before  July  1,  1943.  Thus,  Section  403  (c)  (6)  limits 
subsection  (c)  'to  all  contracts  and  subcontracts,  to  the  extent  of 
amounts  received  or  accrued  thereunder  in  any  fiscal  year  ending  after 
June  30,  1943,  whether  such  contracts  or  subcontracts  were  made  on, 
prior  to,  or  after  the  date  of  the  enactment  of  the  Revenue  Act  of  1943.’ 
Hence  it  is  clear  that  the  provision  of  Section  403  (c)  (1)  which  makes 
the  orders  of  the  Board  final  and  conclusive  in  absence  of  the  filing  of  a 
petition  with  The  Tax  Court  is  not  applicable  here.  Orders  of  the  Secre¬ 
tary,  at  least  as  respects  1942  business,  are  therefore  treated  differently 
than  orders  of  the  Board.  I  conclude  that  the  purpose  was  to  leave  con¬ 
tracts  and  contractors  who  fell  in  that  catagory  with  the  right  of  access 
to  the  courts  which  they  had  enjoyed  prior  to  the  Revenue  Act  of  1943. 
In  those  cases  jurisdiction  of  The  Tax  Court  may  be  invoked  at  the  option 
of  the  petitioners." 
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tracts,  and  as  to  the  failure  to  exhaust  the  adminis¬ 
trative  remedies,  but  the  court,  in  its  discussions  of  the 
several  problems  which  it  passes  upon,  indicates  that 
such  is  its  intent.  At  page  1297,  the  court  said: 

“The  determinations  of  excessive  profits  in  the  re¬ 
spective  cases  were  made  by  the  Under  Secretary 
of  War  or  by  the  War  Contracts  Price  Adjustment 
Board  after  the  Revenue  Act  of  1943  had  been  ap¬ 
proved,  February  25,  1944.” 

This  is  not  true  in  our  case.  In  our  case  the  determina¬ 
tion  was  made  before  this  Act  was  passed  and,  of  course, 
the  money  had  been  paid  in  full  under  the  contract  even 
before  the  determination.  At  page  1301,  the  court  said: 

“We  do  not  minimize  the  seriousness  of  complaints 
which  thus  may  be  cut  off  (by  reason  of  the  finality 
of  administrative  determinations)  without  relief 
in  the  name  of  the  necessities  of  war  and  for  the 
sake  of  the  defense  of  the  nation  when  its  survival 
is  at  stake.  We  re-emphasize  that,  under  these  con¬ 
ditions,  there  is  great  need  both  for  adequate  chan¬ 
nels  of  procedural  due  process  and  for  careful  con¬ 
formity  to  those  channels.” 

In  its  discussion  under  the  heading  “Delegation  of 
Authority  Under  the  Renegotiation  Act,”  page  1311,  the 
court  said: 

“The  United  States  does  not  contest  the  right  of 
the  courts  to  decide  the  issues  as  to  the  validity  of 
the  Act  on  its  face  in  the  present  cases,  each  of 
which  was  instituted  after  the  petitioners*  respec¬ 
tive  rights  to  a  Tax  Court  redetermination  had  been 
forfeited.** 

As  a  matter  of  fact,  counsel  for  the  Government  also 
urged,  in  addition,  that  the  court  pass  upon  the  validity 
of  the  Act  as  applied  to  contracts  directly  with  the  Gov¬ 
ernment,  but  this  the  court  refrained  from  doing.  We 
see  no  reason  for  passing  upon  the  constitutionality  of 
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the  Act  as  to  litigants  who  had  failed  to  exhaust  their 
administrative  remedies,  except  only  as  to  whether  or 
not  it  was  constitutional  to  deprive  them  of  any  rights 
by  reason  of  such  forfeiture.  All  the  court  does  under 
this  section  of  the  opinion  is  to  hold  that  the  delegation 
of  authority  was  constitutional.  The  same  is  true  of  sub¬ 
division  headed  “The  Validity  of  the  Delegation  of  Au¬ 
thority”  on  page  1313. 

The  court’s  reference  to  the  case  of  Dayton-Goose 
Creek  Ry.  Co.  v.  United  States,  et  al.,  263  U.  S.  465,  44 
S.  Ct.  169,  does  not  sustain  the  Government’s  position 
in  the  instant  case.  There  the  court  said: 

'  “The  statute  declares  the  carrier  to  be  only  a 
trustee  for  the  excess  over  a  fair  return  received 
by  it.  Though  in  its  possession,  the  excess  never 
becomes  its  property,  and  it  accepts  custody  of  the 
product  of  all  the  rates  with  this  understanding.  It 
is  clear,  therefore,  that  the  carrier  never  has  such  a 
title  to  the  excess  as  to  render  the  recapture  of  it 
by  the  government  a  taking  without  due  process.” 

With  respect  to  the  claim  that  the  excess  did  not  belong 
to  the  Government,  the  court  said: 

“If  it  (that  claim)  were  valid,  it  is  an  objection 
which  the  carrier  cannot  be  heard  to  make.  It  would 
be  soon  enough  to  consider  such  a  claim  when  made 
by  the  shipper.  But  it  is  not  valid.” 

The  court  went  on  to  point  out  that  by  the  taking  of 
this  excess,  nothing  was  taken  from  any  shipper,  and 
the  Government  could  properly  appropriate  the  excess 
for  the  public  use  because  the  fund  did  not  belong 
equitably  either  to  the  shipper  or  the  carrier. 

The  statement  of  the  court  at  page  1316,  with  respect 
to  the  possibility  of  a  100%  excess  profits  tax,  would 
not  be  appropriate  here  because  of  our  contract  rela¬ 
tionship  with  the  Government,  and  because  a  100% 
excess  profits  tax  would  have  to  be  uniform  and  prob- 
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ably  could  not  be  limited  to  war  contracts,  and  surely 
could  not  be  limited  to  war  contracts  directly  with  the 
Government. 

Under  the  heading  “The  Renegotiation  of  War  Con¬ 
tracts  Was  Not  a  Taking  of  Private  Property  for  Public 
Use,”  found  on  page  1317  of  the  opinion,  we  find  the 
statement: 

“The  recovery  by  the  Government  of  excessive 
profits  received  or  receivable  upon  war  contracts  is 
in  the  nature  of  the  regulation  of  maximum  prices 
under  war  contracts  or  the  collection  of  excess 
profits  taxes,  rather  than  the  requisitioning  or  con¬ 
demnation  of  private  property  for  public  use.  One 
of  the  primary  purposes  of  the  renegotiation  plan 
for  redetermining  the  allowable  profit  on  contracts 
for  the  production  of  war  goods  by  private  persons 
was  the  avoidance  of  requisitioning  or  condemna¬ 
tion  proceedings  leading  to  governmental  owner¬ 
ship  and  operation  of  the  plants  producing  war  ma¬ 
terials.  A  refund  to  the  Government  of  excsesive 
earnings  of  railroad  carriers  under  the  recapture 
provisions  of  Sec.  15a  of  the  Transportation  Act 
of  1920,  41  Stat.  488,  49  U.  S.  C.  A.,  Sec.  15a,  has 
been  sustained  by  this  Court.  Dayton-Goose  Creek 
R.  Co.  v.  United  States,  263  U.  S.  456,  44  S.  Ct .  169, 
68  L.  Ed.  388,  33  A.  L.  R.  472.  The  collection  of  re¬ 
negotiated  excessive  profits  on  a  war  subcontract 
also  is  not  in  the  nature  of  a  penalty  and  is  not  a 
deprivation  of  a  subcontractor  of  his  property  with¬ 
out  due  process  of  law  in  violation  of  the  Fifth 
Amendment.” 

It  is  to  be  noted  that  the  court  expressly  indicates  the 
relationship  of  that  statement  to  subcontracts  by  its 
statement  at  the  end.  The  court  carefully  used  the  words 
“war  subcontract.” 

Under  the  heading  “The  Renegotiation  Act,  Including 
Its  Amendments,  Has  Been  Properly  Applied  to  Con¬ 
tracts  Entered  Into  Before  Its  and  Their  Respective 
Enactments,”  the  very  opening  statement  indicates  that 
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the  court  limits  the  discussion  to  contracts  not  directly 
with  the  Government,  and  also  indicates  that  it  did  not 
have  before  it  any  issue  with  respect  to  a  contract  made 
directly  with  the  Government. 

In  discussing  The  Tax  Court  remedy  on  page  1318,  the 
court  said  on  page  1319: 

“All  of  the  determinations  in  the  cases  before  us 
were  made  after  February  25, 1944.” 

This  classifies  all  of  those  cases  as  distinctly  different 
from  the  instant  case. 

At  page  1320,  the  court  indicates  that  the  basis  upon 
which  it  excluded  the  claim  of  Lichter  that  his  contract 
was  awarded  on  the  basis  of  competitive  bidding  for 
the  construction  of  buildings  and  facilities  was,  that  he 
had  failed  to  exhaust  his  administrative  remedy. 

The  following  quotations  from  cases  on  which  we 
rely,  may  be  helpful  to  the  court  in  considering  the 
application  of  the  Lichter  case  to  our  problems: 

Ex  parte  Milligan,  4  Wall.  281.  In  that  case  the  court 
said: 

“During  the  late  wicked  Rebellion,  the  temper  of 
'  the  times  did  not  allow  that  calmness  in  delibera¬ 
tion  and  discussion  so  necessary  to  a  correct  con¬ 
clusion  of  a  purely  judicial  question.  Then,  consid¬ 
erations  of  safety  were  mingled  with  the  exercise 
of  power;  and  feelings  and  interests  prevailed  which 
are  happily  terminated.  Now  that  the  public  safety 
is  assured,  this  question,  as  well  as  all  others,  can 
be  discussed  and  decided  without  passion  or  the 
admixture  of  any  element  not  required  to  form  a 
legal  judgment.  We  approach  the  investigation  of 
this  case,  fully  sensible  of  the  magnitude  of  the  in¬ 
quiry  and  the  necessity  of  full  and  cautious  de¬ 
liberation.” 

At  page  293,  the  court  said: 

“In  interpreting  a  law,  the  motives  which  must 
have  operated  with  the  Legislature  in  passing  it  are 
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proper  to  be  considered.  This  law  was  passed  in  a 
time  of  great  national  peril,  when  our  heritage  of 
free  government  was  in  danger.  An  armed  rebellion 
against  the  national  authority,  of  greater  propor¬ 
tions  than  history  affords  an  example  of,  was  rag¬ 
ing;  and  the  public  safety  required  that  the  privi¬ 
lege  of  the  writ  of  habeas  corpus  should  be  suspend¬ 
ed.  The  President  had  practically  suspended  it,  and 
detained  suspected  persons  in  custody  without  trial; 
but  his  authority  to  do  this  was  questioned.  It  was 
claimed  that  Congress  alone  could  exercise  this  pow¬ 
er;  and  that  the  Legislature,  and  not  the  President, 
should  judge  of  the  political  considerations  upon 
which  the  right  to  suspend  it  rested.  The  privilege 
of  this  great  writ  had  never  before  been  withheld 
from  the  citizen;  and  as  the  exigency  of  the  times 
demanded  immediate  action,  it  was  of  the  highest 
importance  that  the  lawfulness  of  the  suspension 
should  be  fully  established.  It  was  under  these  cir¬ 
cumstances,  which  were  such  as  to  arrest  the  atten¬ 
tion  of  the  country,  that  this  law  was  passed.  The 
President  was  authorized  by  it  to  suspend  the  privi¬ 
lege  of  the  writ  of  habeas  corpus,  whenever,  in  his 
judgment,  the  public  safety  required,  and  he  did, 
by  proclamation,  bearing  date  the  15th  of  Septem¬ 
ber,  1863,  reciting,  among  other  things,  the  au¬ 
thority  of  this  statute,  suspend  it.  The  suspension 
of  the  writ  does  not  authorize  the  arrest  of  any¬ 
one,  but  simply  denies  to  one  arrested  the  privilege 
of  tins  writ  in  order  to  obtain  his  liberty.” 

At  page  295,  the  court  said: 

“No  graver  question  was  ever  considered  by  this 
court,  nor  one  which  more  nearly  concerns  the  rights 
of  the  whole  people;  for  it  is  the  birthright  of  every 
American  citizen  when  charged  with  crime,  to  be 
tried  and  punished  according  to  law.  The  power  of 
punishment  is  alone  through  the  means  which  the 
laws  have  provided  for  that  purpose,  and  if  they 
are  ineffectual,  there  is  an  immunity  from  punish¬ 
ment,  no  matter  how  great  an  offender  the  indi¬ 
vidual  may  be,  or  how  much  his  crimes  may  have 
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shocked  the  sense  of  justice  of  the  country,  or  en¬ 
dangered  its  safety.  By  the  protection  of  the  law 
human  rights  are  secured;  withdraw  that  protec¬ 
tion,  and  they  are  at  the  mercy  of  wicked  rulers, 
or  the  clamor  of  an  excited  people.  If  there  was  law 
to  justify  this  military  trial,  it  is  not  our  province 
to  interfere;  if  there  was  not,  it  is  our  duty  to 
declare  the  nullity  of  the  whole  proceedings.  The 
decision  of  this  question  does  not  depend  on  argu¬ 
ment  or  judicial  precedents,  numerous  and  highly 
i  illustrative  as  they  are.  These  precedents  inform 
us  of  the  extent  of  the  struggle  to  preserve  liberty 
and  to  relieve  those  in  civil  life  from  military  trials. 
The  founders  of  our  government  were  familiar  with 
the  history  of  that  struggle;  and  secured  in  a  writ- 
|  ten  Constitution  every  right  which  the  people  had 
wrested  from  power  during  a  contest  of  ages.  By 
that  Constitution  and  the  laws  authorized  by  it,  this 
question  must  be  determined.” 

The  court  also  said  at  page  295: 

“Time  has  proven  the  discernment  of  our  an¬ 
cestors;  for  even  these  provisions,  expressed  in  such 
plain  English  words,  that  it  would  seem  the  in- 
1  genuity  of  man  could  not  evade  them,  are  now,  after 
the  lapse  of  more  than  seventy  years,  sought  to  be 
avoided.  Those  great  and  good  men  foresaw  that 
troublous  times  would  arise,  when  rulers  and  people 
would  become  restive  under  restraint,  and  seek 
by  sharp  and  decisive  measures  to  accomplish  ends 
deemed  just  and  proper;  and  that  the  principles  of 
constitutional  liberty  would  be  in  peril,  unless  es¬ 
tablished  by  irrepealable  law.  The  history  of  the 
world  had  taught  them  that  what  was  done  in  the 
past  might  be  attempted  in  the  future.  The  Consti¬ 
tution  of  the  United  States  is  a  law  for  rulers  and 
people,  equally  in  war  and  in  peace,  and  covers  with 
the  shield  of  its  protection  all  classes  of  men,  at  all 
times,  and  under  all  circumstances.  No  doctrine,  in¬ 
volving  more  pernicious  consequences,  was  ever  in¬ 
vented  by  the  wit  of  man  than  that  any  of  its  pro¬ 
visions  can  be  suspended  during  any  of  the  great 


47 


exigencies  of  government.  Such  a  doctrine  leads  di¬ 
rectly  to  anarchy  or  despotism,  but  the  theory  of 
necessity  on  which  it  is  based  is  false;  for  the  gov¬ 
ernment,  within  the  Constitution,  has  all  the  powers 
granted  to  it  which  are  necessary  to  preserve  its 
existence,  as  has  been  happily  proved  by  the  result 
of  the  great  effort  to  throw  off  its  just  authority.” 

For  historical  background  and  contemporary  opinion 
see  Chas.  Warren's  “The  Supreme  Court  in  United  States 
History,  Chapter  XXIX.” 

In  the  case  of  United  States  v.  L .  Cohen  Grocery  Co., 
255  U.  S.  81,  41  S.  Ct.  298,  the  court  said: 

“We  are  of  opinion  that  the  court  below  was 
clearly  right  in  ruling  that  the  decisions  of  this 
court  indisputably  establish  that  the  mere  ex¬ 
istence  of  a  state  of  war  could  not  suspend  or  change 
the  operation  upon  the  power  of  Congress  of  the 
guaranties  and  limitations  of  the  Fifth  and  Sixth 
Amendments  as  to  questions  such  as  we  are  here 
passing  upon.  Ex  parte  Milligan,  4  Wall.  2,  121- 
127, 18  L.  Ed.  281;  Monongahela  Navigation  Co.  v. 
United  States,  148  U.  S.  312,  336,  13  Sup.  Ct  622, 
37  L.  Ed.  463 ;  United  States  v.  Joint  Traffic  Associa¬ 
tion,  171  U.  S.  505,  571,  19  Sup.  Ct.  25,  43  L.  Ed. 
259;  McCray  v.  United  States,  195  U.  S.  27,  61, 
24  Sup.  a.  769, 49  L.  Ed.  78, 1  Ann.  Cas.  561;  United 
States  v.  Cress,  243  U.  S.  316, 326;  Hamilton  v.  Ken¬ 
tucky  Distilleries  Company,  251  U.  S.  146,  156,  40 
Sup.  Ct.  106,  64  L.  Ed.  194.  It  follows  that  in  testing 
the  operation  of  the  Constitution  upon  the  subject 
here  involved  the  question  of  the  existence  or  non¬ 
existence  of  a  state  of  war  becomes  negligible,  and 
we  put  it  out  of  view.” 

The  case  of  Perry  v.  United  States,  294  U.  S.  330,  55 
S.  Ct.  432,  was  decided  February  18,  1935,  right  after, 
but  on  the  same  day  as  was  decided  the  case  of  Norman 
v.  Baltimore  &  Ohio  R.  Co.,  294  U.  S.  240,  55  S.  Ct  407, 
both  opinions  written  by  Chief  Justice  Hughes.  Here  the 
court  said: 
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“When  the  United  States,  with  constitutional  au¬ 
thority,  makes  contracts,  it  has  rights  and  incurs 
responsibilities  similar  to  those  of  individuals  who 
are  parties  to  such  instruments.  There  is  no  differ¬ 
ence,  said  the  Court  in  United  States  v.  Bank  of  the 
Metropolis,  15  Pet.  377,  392,  10  L.  Ed.  774,  except 
that  the  United  States  cannot  be  sued  without  its 
consent.  See,  also,  The  Floyd  Acceptances,  7  Wall. 
666,  675,  19  L.  Ed.  169;  Cooke  v.  United  States,  91 
U.  S.  389,  396,  23  L.  Ed.  237.  In  Lynch  v.  United 
States,  292  U.  S.  571,  580,  54  S.  Ct.  840,  844,  78  L. 
Ed.  1434,  with  respect  to  an  attempted  abrogation 
by  the  Act  of  March  20,  1933,  Sec.  17,  48  Stat.  8, 
11  (38  U.  S.  C.  A.,  Sec.  717) ,  of  certain  outstanding 
war  risk  insurance  policies,  which  were  contracts 
of  the  United  States,  the  Court  quoted  with  ap¬ 
proval  the  statement  in  the  Sinking  Fund  Cases,  su¬ 
pra,  and  said  ‘Punctilious  fulfillment  of  contractual 
obligations  is  essential  to  the  maintenance  of  the 
credit  of  public  as  well  as  private  debtors.  No  doubt 
there  was  in  March,  1933,  great  need  of  economy. 
In  the  administration  of  all  government  business 
economy  had  become  urgent  because  of  lessened 
revenues  and  the  heavy  obligations  to  be  issued  in 
the  hope  of  relieving  widespread  distress.  Congress 
was  free  to  reduce  gratuities  deemed  excessive.  But 
Congress  was  without  power  to  reduce  expendi¬ 
tures  by  abrogating  contractual  obligations  of  the 
United  States.  To  abrogate  contracts,  in  the  attempt 
to  lessen  government  expenditure,  would  be  not  the 
practice  of  economy,  but  an  act  of  repudiation/  ” 

In  the  case  of  Lynch  v.  United  States,  292  U.  S.  571, 
54  S.  Ct.  840,  the  court  said,  at  page  843 : 

“The  Fifth  Amendment  commands  that  property 
be  not  taken  without  making  just  compensation. 
Valid  contracts  are  property,  whether  the  obligor 
be  a  private  individual,  a  municipality,  a  state,  or 
the  United  States.  Rights  against  the  United  States 
arising  out  of  a  contract  with  it  are  protected  by 
the  Fifth  Amendment.  United  States  v.  Central  Pa¬ 
cific  R.  Co.,  118  U.  S.  235,  238,  6  S.  Ct  1038,  30  L. 
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Ed.  173;  United  States  v.  Northern  Pacific  Ry.  Co., 
256  U.  S.  51,  64,  67,  41  S.  Ct.  439,  65  L.  Ed.  825. 
When  the  United  States  enters  into  contract  rela¬ 
tions,  its  rights  and  duties  therein  are  governed 
generally  by  the  law  applicable  to  contracts  be¬ 
tween  private  individuals.  That  the  contracts  of 
war  risk  insurance  were  valid  when  made  is  not 
questioned.  As  Congress  had  the  power  to  authorize 
the  Bureau  of  War  Risk  Insurance  to  issue  them, 
the  due  process  clause  prohibits  the  United  States 
from  annulling  them,  unless,  indeed,  the  action  tak¬ 
en  falls  within  the  federal  police  power  or  some 
other  paramount  power.” 

The  foregoing  quotation  was  made  by  the  court  in  the 
light  of  the  following  casse,  respecting  which  it  said 
“compare”: 

“Compare  Lottery  Case,  188  U.  S.  321,  23  S.  Ct. 
321,  47  L.  Ed.  492;  Hipolite  Egg  Co.  v.  United 
States,  220  U.  S.  45,  58,  31  S.  Ct.  364,  55  L.  Ed.  364; 
Hoke  v.  United  States,  227  U.  S.  308,  323,  33  S.  Ct 
281,  57  L.  Ed.  523,  43  L.  R.  A.  (N.  S.)  906,  Ann. 
Cas.  1913E,  905;  Hamilton  v.  Kentucky  Distilleries 
&  Warehouse  Co.,  251  U.  S.  146,  40  S.  Ct  106,  64  L. 
Ed.  194;  Calhoun  v.  Massie,  253  U.  S.  170,  175,  40 
S.  Ct.  474,  64  L.  Ed.  843;  Compare  Home  Building 
&  Loan  Association  v.  Blaisdell,  290  U.  S.  398,  430, 
54  S.  Ct  231,  78  L.  Ed.  413,  88  A.  L.  R.  1481.* 

Most  of  the  cases  above  cited  are  cases  upon  which  re¬ 
spondent  relies,  in  spite  of  the  fact  that  they  were  so 
clearly  distinguished  in  the  Lynch  case. 

It  is  true  that  the  court  said,  at  page  844: 

“The  Solicitor  General  does  not  suggest  either  in 
brief  or  argument  that  there  were  supervening  con¬ 
ditions  which  authorized  Congress  to  abrogate  these 
contracts  in  the  exercise  of  the  police  or  any  other 
power.” 

But  it  must  be  plain  that  the  phrase  “any  other  power” 
cannot  apply  to  the  war  powers,  as  those  powers  have 
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already  been  discussed  in  the  other  cases  we  have  re¬ 
ferred  to.  The  court  went  on  to  say: 

“Punctilious  fulfillment  of  contractual  obligations 
is  essential  to  the  maintenance  of  the  credit  of  pub¬ 
lic  as  well  as  private  debtors.  No  doubt  there  was  in 
March,  1933,  great  need  of  economy.  In  the  adminis¬ 
tration  of  all  government  business  economy  had  be¬ 
come  urgent  because  of  lessened  revenues  and  the 
heavy  obligations  to  be  issued  in  the  hope  of  reliev¬ 
ing  widespread  distress.  Congress  was  free  to  reduce 
gratuities  deemed  excessive.  But  Congress  was  with¬ 
out  power  to  reduce  expenditures  by  abrogating  con¬ 
tractual  obligations  of  the  United  States.  To  abro¬ 
gate  contracts,  in  the  attempt  to  lessen  government 
expenditure,  would  be  not  the  practice  of  economy, 
but  an  act  of  repudiation.  'The  United  States  are  as 
much  bound  by  their  contracts  are  are  individuals. 
If  they  repudiate  their  obligations,  it  is  as  much 
repudiation,  with  all  the  wrong  and  reproach  that 
term  applies,  as  it  would  be  if  the  repudiator  had 
been  a  State  or  a  municipality  or  a  citizen/  The 
Sinking  Fund  Cases,  99  U.  S.  700,  719,  25  L.  Ed. 

,  496.” 

Choate  v.  Trapp,  224  U.  S.  665,  32  S.  Ct.  565. 

Respectfully  submitted, 

JOSIAH  E.  BRILL, 

500  Builders  Exchange  Building, 
Minneapolis,  Minnesota, 

ROBERT  A.  LITTLETON, 

Tower  Building, 

Washington,  D.  C., 

Counsel  for  Petitioner. 
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Ring  Construction  Corporation,  Petitioner 

v. 

The  Secretary  op  War  op  the  United  States,  Respondent 


On  Petition  for  Review  of  Decision  of  Tax  Court 
of  the  United  States 


PETITION  FOR  REHEARING 

Now  comes  the  petitioner  and  petitions  this  Honorable 
Court  for  a  rehearing  of  the  above  entitled  Petition  for 
Review. 


GROUNDS  FOR  PETITION 

The  grounds  for  this  petition  are  that  material  matters 
of  law  were  overlooked  by  the  Court  as  shown  in  its 
opinion,  in  the  respects  specified  below : 


2 


I. 

The  court  stated : 

“Ring  Construction  Corporation  charges  various  er¬ 
rors  were  committed  by  the  Tax  Court  in  its  determi¬ 
nation  of  factual  questions  and  in  its  ruling  as  to  the 
burden  of  proof.’ ’ 

We  do  not  consider  this  an  adequate  statement  of  our 
position. 

Our  position  was  that  these  errors  of  the  Court,  referred 
to  in  the  opinion,  concerning  which  this  rehearing  is  asked, 
were  errors  of  law,  and  of  course  that  the  ruling  with  re¬ 
spect  to  the  burden  of  proof  was  likewise  an  error  of  law. 

i 

See  Petitioner’s  Reply  Brief,  subd.  V  and  VI,  and  au¬ 
thorities  cited  both  in  printed  briefs  and  typewritten  mem¬ 
oranda  dealing  with  the  right  to  have  such  issues  of  law 
reviewed. 


II. 


The  court  stated: 

“The  questions  raised  by  the  petitioner,  other  than 
the  constitutionality  of  the  statute  when  retroactively 
applied,  are  not  open  to  review  by  this  court.” 

In  support  of  this  determination,  the  Court  cited  its  own 
opinion  in  the  case  of  U.  S.  Electrical  Motors,  Inc.  v.  Jones, 
153  F.  (2d)  134.  The  Court  failed  to  discuss  or  distin¬ 
guish  the  many  cases  cited  by  petitioner  to  the  contrary 
of  the  quotation  above  given,  and  the  Court  seems  to  have 
ignored  the  fact  that  that  statement  by  the  Court  above 
quoted  was  obiter  dicta,  as  clearly  pointed  out  in  our 
briefs. 

m. 

j 

The  court  did  not  indicate  that  it  had  considered  the 
effect  of  the  decision  in  Nebbia  v.  People  of  the  State  of 
New  York,  291  U.  S.  502,  54  S.  Ct.  505,  in  the  light  of  the 
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facts  set  out  under  the  heading  of  “Background  Material” 
on  page  13  of  the  petitioner’s  brief. 

IV. 

In  arriving  at  its  conclusion  that  the  case  of  Lichter  v. 
U.  S.  was  intended  by  the  Court  to  apply  to  a  contract 
directly  with  the  government,  this  Court  quoted  language 
from  that  opinion  reading  as  follows : 

“The  recovery  by  the  Government  of  excessive 
profits  received  or  receivable  upon  war  contracts  is  in 
the  nature  of  the  regulation  of  maximum  prices  under 
war  contracts  or  the  collection  of  excess  profits  taxes, 
rather  than  the  requisitioning  or  condemnation  of  pri¬ 
vate  property  for  public  use.  ’  ’ 

But  the  Court  overlooked  the  fact  that  this  language  ought 
not  to  be  taken  out  of  its  context,  and  must  be  construed 
to  apply  to  the  issues  then  before  the  Court,  and  that  those 
issues  related  to  contracts  not  with  the  Government. 


V. 


The  Court  also  stated : 

“But  if,  in  authorizing  the  determination  of  excessive 
profits  earned  under  contracts  entered  into  before  its 
enactment  the  Renegotiation  Act  be  thought  to  impair 
those  contracts,  it  does  not  follow  that  the  Fifth 
Amendment  is  thereby  offended.  It  has  been  definitely 
held  by  the  Supreme  Court  that,  with  respect  to  sub¬ 
contracts,  renegotiation  is  not  forbidden  by  the  Fifth 
Amendment,  for  in  the  Lichter  case,  334  U.  S.  788, 
it  was  said: 

“  ‘.  .  .  The  collection  of  renegotiated  excessive 
profits  on  a  war  subcontract  also  is  not  in  the 
nature  of  a  penalty  and  is  not  a  deprivation  of  a 
subcontractor  of  his  property  without  due  process 
of  law  in  violation  of  the  Fifth  Amendment.’  ” 

Here,  too,  the  Court  was  dealing  only  with  subcontracts. 
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In  discussing  the  Lynch  case,  the  Court  referred  to  the 

•"i 

,  “  implied  recognition  that  there  may  be  supervening 
conditions  which  authorize  Congress  to  abrogate  con¬ 
tracts  to  which  the  Government  is  a  party  in  the  exer¬ 
cise  of  the  police  or  some  other  power”, 

and  relying  upon  .that  sentence  out  of  the  Lynch  case,  the 
Court  clearly  overlooked  the  fact  that  the  Renegotiation 
Act  was  not  passed  as  an  exercise  of  the  police  power, 
and  that  there  is  no  power  in  Congress  which  has  ever 
been  held  heretofore  to  authorize  the  abrogation  of  a  con¬ 
tract  with  the  Government. 

♦  vn. 

The  court  stated: 

“We  see  no  greater  sanctity  in  a  war  contract  made 
directly  with  the  government  than  in  a  subcontract, 
but  rather  less.” 

In  this  statement  the  Court  is  holding  clearly  contrary 
to  the  decisions  cited  by  us  in  support  of  the  doctrine  that 
the  Government  may  not  impair  its  own  contracts. 

Respectfully  submitted, 

Josiah  E.  Brill, 

500  Builders  Exchange  Bldg., 
Minneapolis,  Minnesota. 


Robert  A.  Littleton, 
Tower  Building, 
Washington,  D.  C. 
Counsel  for  Petitioner . 
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CERTIFICATE 

I,  ROBERT  A.  LITTLETON,  do  hereby  certify  that  I 
am  counsel  of  record  for  petitioner  in  the  above  entitled 
action;  that  the  foregoing  petition  for  rehearing  is  pre¬ 
sented  in  good  faith;  it  is  believed  to  be  meritorious;  and 
is  not  made  for  delay. 

Robert  A.  Littleton. 


